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FEINTED IN THE UNITED STATES OF ‘AMEEIOA 


PREFACE 


When the preceding edition of this book was sent to the printer, people 
were still talking excitedly on street-corners about the news from Pearl 
Harbor; and the American government dealt with in the volume, although 
obviously affected by a year and a half of large-scale defense prepara- 
tions, was itself of necessity prewar. The present eighth edition affords 
opportunity to portray this same government under the impact of more 
than three years of all-out participation in the greatest international con- 
flict in history. 

Hardly a chapter in the new edition fails to reflect consequences that 
have flowed from this latest dominating phase of national experience; 
and many of the developments recorded will leave an enduring imprint 
on our federal system, on governmental functions and activities, and 
especially on the tasks and processes of administration. Nevertheless, 
the towering fact, which, we trust will seem to students reading the book 
as significant as it has seemed to us in wTitiiig it, is the power of an 
embattled democracy, derided and threatened by totalitarian scoffers, to 
maintain itself and to go straight on functioning notwithstanding stresses 
and strains like those of the past few years. In point of fact, it is doubtful 
whether the war wfill be found to have imparted permanent slants to our 
governmental system exceeding in either magnitude or significance those 
springing from our essentially domestic experience with the depression 
of the thirties and the resulting New Deal 

And so — while portraying a government at war, and seeking duly 
to emphasis the functions, powers, and procedures incident to a war 
situation — it becomes possible, even in a “war edition,” to treat of an 
American political system which has taken war in its stride while 
carrying on basically almost as though there had been no war at all. Of 
course this does not obviate the difficulties arising from the unusual 
fluidity inherent in w^artime conditions — the shifts and changes in powers, 
instrumentalities, and procedures. But, for one thing, a stability (for the 
duration, at all events) had been reached by 1944-45 which naturally 
did not exist in 1942-43; and, anyway, the difference is only one of degree, 
since a, governmental system. of the magnitude and dynamic quality of 
the American can never be depicted except in terms of a flashlight picture 
caught amid an unending process of change. 
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PREFACE 


In this eighth edition, the general and well-tested plan of the book 
remains substantially as heretofore. At the outset, we offer a broad, over- 
all picture of the American constitutional and political system— ■constitii- 
tional origins and foundations, felderalism and inter-level relations and 
trends, citizenship, civil rights, and the instrumentalities of iiopiilar 
control. Somewhat more than one-fourth of the total space is devoted to 
this basic study, in preparation for intelligent and effective later con- 
centration upon government as operating on each of the three great levels 
—national, state, and local. It no doubt is true that the Americao system 
is one system, that federal-state, state-local, and even federal-local, 
relationships are constantly multiplying and gaining in significance. It, 
however, is equally true that government on the several levels is largely 
self-contained and, fundamentally, operates through its own machinery 
and by its own processes — in the case of federal and state governments, 
each also under its own powers. And, for purposes of younger students at 
all events, it is believed that better results will be obtained (after the 
system in its over-all aspects has become familiar) by fixing attention 
upon one level at a time, and in each instance for a considerable period. 
Hence, with the basic constitutional and political patterns duly analyzed, 
twenty-three chapters are focused primarily on the national government, 
then nine on the governments of states, and finally eight others on the 
government and administration of rural and urban localities. 

A feature of the book has always been copious foot-note addenda, to- 
gether with selective yet somew^hat extended chapter reference lists. 
Somewhat more than one-fifth of the total space, indeed, is consumed in 
this way. Obviously, no teacher, and certainly no student, can make use 
of any very large part of the bibliographical material thus offered. Wide 
opportunity for selection is, however, afforded ; and in any case some- 
thing may be gained from a kaleidoscopic view (even if only that) of 
the rich and varied literature of a subject ramifying in almost incredibly 
numerous directions. 

An expression of appreciation is due many users of the book who have 
continued to give us the benefit of criticisms and suggestions ; also numer- 
ous government officials and employees who, notwithstanding the pres- 
sures of these hectic times; have been generous in supplying needed 
information and materials. 


F. A. 0, 
P. 0. R. 
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CHAPTER I 


THE EOLE OF GOVERNMENT IN THE MODERN WORLD 

We are undertaking in this book an analysis and interpretation of the 
American system of government — its growth, principles, organization, 
functions, virtues, defects, and challenging problems. Our study, however, 
will have better perspective if, before turning directly to the subject in 
hand, v/e fix attention briefly upon some basic aspects of government in 
general and throughout the world at large. 

Concepts of the Place of Government in the Social Order 

Men everywhere, in every age, have lived under some form of gov- 
ernment. But they have held very different opinions as to the amount of 
control that government ought to be allowed to exert over their affairs. 
Regarding government as primarily an instrument of arbitrary coercion, 
the anarchist wmuld dispense with it altogether, except in so far as 
people might, voluntarily pool their energies for common protection. The 
eommunist looks ultimately for the day when ^^politicah^ government wall 
wither away, leaving a classless, stateless world society liberated from 
controls save those arising from the new economic order which he 
envisages. The individualist considers government a practical necessity, 
but would largely confine its activities — aimed chiefly at preventing 
people from injuring one another — ^to those of policeman and umpire. 

^ The man wdiom wn ma}" perhaps term a ^Tegulationist’^ looks, rather, 
upon government as a supreme agency of initiative, control, and service 
—an active, aggressive, expanding, regulating force, ever seeking new 
wn3’'s not merely of protecting people, but of advancing their economic, 
social, and moral w^'cll-being. The socialist agrees, except that, attributing 
most of the ills of society to the inequalities of w^ealth and opportunity 
characteristic of a capitalist, competitive order, he wmuld do away with 
private ownership and control of the instrumentalities for producing 
and distributing goods and wmuld install the state as owner, employer, 
and manager, thereby turning government into a veritable colossus of 
.■ managerial authority/ 

The anarchist has never had a chance to see his ideas tried in a civilized 
comniimity, nor is likely to have. The communist has contrived a few 
sporadic experiments, and aspires to behold his program eventually 
brought to realization — first of all, presumabl}^, in the Soviet Union.- 

1 Although stated very broadly, these characterizations mdicate perhaps accurately 
enough for present purposes the wide diversity of opinion on the subject. 

2 Regarded by communists tberaselves as at present in only a transitional, socialist 

■■ 'Stage. ' 
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2 INTRODUCTION TO AMERICAN GOVERNMENT 

The individualist had his day in the eighteenth and earlier nineteenth 
centuries, when laissez faire was the watchword and in our own country 
the Jeffersonian political philosophy was dominant. The regiiiatioiiist 
came into his own after the Industrial Revolution, and moved from 
triumph to triumph as present economic and social conditions emerged, 
with the American “New DeaP' as perhaps his topmost achievement. 
The socialist has seen his plan realized on a large scale only in the 
Soviet Union, but has had the added satisfaction of observing modern 
governments everywhere taking over and carrying out his policies in 
increasingly wide domains of public regulation. With the world-wide 
political scene confused today as never before by collapsing dictatorships, 
ceqmerging states, and problematical future regimes, one still can affinn 
the salient fact about government, on the present world stage, to be the 
mighty and’ continuing sweep of the regulative authority that it has 
gained and of the responsibility for service that it has assumed. 

How Government Attained Its Present Significance 

con?1bu Western world at all events) did government arrive at 

tion of its present extraordinary importance? In a sense, the development started 
tionT on a Sunday morning in 1765 when James Watt, strolling across a Scottish 
golf-field, was observed to break into a mysterious smile. The upshot 
of that smile was the steam-engine, and after it the remarkable series 
of innovations constituting what historians describe as the technologic.^ 
revolution. A world of stage-coaches, sailing ships, and hand-looms be- 
came, in time, a world of railroads, oil-burning leviathans, telegraphs, 
telephones, motor-cars, airplanes, submarines, radio, television, and talk- 
ing-pictures. 

2 ; Effects These inventions alone would have meant much for government. New 
creasing instruments were given it with which it could assert authority instantly 
economic at any distanee, mobilize a nation almost .overnight, make war with 
piexity machine guns, submarines, airplanes, and tanks, and utilize all the proc- 
esses and techniques of science for whatever purposes it had in hand. 
From the technological revolution, however, flowed other changes even 
more momentous. Men could not use the new tools placed in their hands 
and yet go on livmg and working as before; and from their adjustments 
to the situations and opportunities opened up — adjustments known col- 
lectively as the industrial revolution— sprang a new society. A world of 
country-dwellers and villagers became a world of teeming urban popula- 
tions. A world of petty farmers and traders became a world of engineers 
and machinists, of electricians and aviators, of scientists and technicians, 
of huge industries and businesses, of professions and crafts undreamt of 
in any earlier age. And the effect was to open to government not only 
further avenues to power, but an ever-widening realm of novel obliga- 
tions, duties, tasks, and challenges. 

A hundred years ago, the structure of society, even in the most ad- 

i ■ ■ 

I . 
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vanced coutitries, was relatively simple. In America; it was largely that 
of a small-farmer, trading population in New England, a planter-slave- 
holding population in the South, a frontier agricultural population west 
of the Alleghenies. The growth of numbers, however, together with the 
impact of railroads, machinery, expanding business, professional organi- 
zations, and general mobility of economic life, has in later days produced 
a social pattern of such intricacy that scholars can spend a lifetime 
analyzing it without exhausting the problems that it offers. Think for a 
moment of the social relationships of almost any person of your acquaint- 
ance. He has a home and is a member of a family. That alone means 
much. He belongs to a club or a lodge, perhaps to several. He is a church 
member, and is affiliated with a political party. There is also his trade 
union, employers^ association, or other professional organization. There 
are the people to whom he sells, and those from whom he buys. And in 
most of these directions his tangible and immediate connections are 
only the initial stages or steps in a ramification of radiating relationships 
which neither he nor any one else can trace out to their limits. Consider, 
furthermore, the interrelations, not merely of individuals or of individuals 
wifli groups, but of group with group, of interest with interest, which our 
modern civilization entails — of great businesses and professions, of cor- 
porations and trusts, of churches and universities, of philanthropic and 
propagandist organizations, of federations of labor, of political parties, 
of other huge social structures, national and international, each com- 
peting with or otherwise impinging on the rest. To be sure, most of these 
relationships are not primarily of a political nature. Yet hardly one of 
them has failed to be brought within the orbit of public regulation. In 
the train of steam, electricity, machinery, and science came new indus- 
trial procedures needing control, new social relationships calling for 
adjustment, new forms of crime requiring repression, new activities (like 
radio broadcasting) needing regulation — ^new labors and problems at 
every turn for legislator, administrator, and judge. 

But power gained from inventions and from regulatory authority 
springing from industrial development still falls short of completely 
explaining the importance that government now has. Time was when 
the functions of the state hardly extended beyond police, taxation, diplo- 
macy, and defense. To these were gradually added, under the impetus 
described, a wide variety of controls applying to industrial production, 
agriculture, trade, transportation, comrpunications, banking, insurance, 
and what not; and thus to the police state succeeded the regulatory state. 
To the regulatory state, however, has now succeeded the service state, 
based on a conception of government as existing not merely to keep the 
peace and provide defense, nor yet merely (in addition to these things) 
to order' or control economic life in the interest of fairness and oppor- 
tunity, but to take systematic and continuous measures to promote and 
protect the education, health, comfort, security, and general well-being 
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4 INTRODUCTION TO AMERICAN GOVERNMENT 

of the mass of the people. Implicit in this view of governmental functions 
are newer ideas of social justice, strongly tinged with liiiiiianitaiiaiiL-ini , 
and in pursuance of them we find steadily widening public provi>ion for 
education on all levels (carried even to such lengths as free lunches for 
school children), publicly owned and operated utilities, inultiidifd 
ties for public recreation, compulsory sickness and accident insurance, 
old-age pensions, maternity and child welfare legislation, unem])Ioyinent 
insurance— a program of publicly provided protections and benefits 
pointed up in this country most spectacularly, even though as yet some- 
what fragmentarily, in the momentous Social Security Act of 1935. In 
most of the fields mentioned, private agencies help, but the principal 
burden falls on government. A major tendency of government in our 
generation has, indeed, been to become less purely political and more 
socio-economic. 

. Any list of developments or conditions influencing the role of govern- 
ment in later times must certainly include the staggering effects of eco- 
nomic depression and w^ar. Ever since the first World War, government 
has been carried on in many countries under abnomial conditions grow- 
ing directly or indirectly out of that devastating chapter of hunlnn 
experience — -to which another of far greater frightfiilness has lately been 
added. The new burdens thrown on the agencies and instrumentalities of 
government, not only by the conflict of 1914-18 itself, but by tlie ivarV: 
economic and social aftermath, are incalculable. Hardly, too, w^ere new 
postwar governments started going, and the tasks of rehabilitation and 
reconstruction entered upon by governments carrying over from earlier 
days, before a world-wide economic depression placed government under 
the necessity- of devising and applying remedial measures, raising and 
spending sums of money unprecedented in peacetime, and fighting wuth 
its back to the wall to salvage the broken economic structure, and even 
to keep people alive. Never was government called upon to do more; 
never did it, in an equally brief period, launch so many new ventures. 
Here in the United States, as a recent writer has pointed out, one ^bnay 
mark McKinley^s administration as the end of the period of laissez faire 
— the termination of a narrow and negative conception of government — 
and the entry of government into all the secular affairs of society.^’ ^ 
Activities associated with the New Deal in 1933 and- after, howevei— 
some of them looking merely to immediate relief of distress, others to 
promoting a broad national recovery, still others to planning and per- 
manently establishing a new social order— raised the work of both na- 
tional and state governments to levels never before knowm.^ And there 
w’-ere comparable developments in Great Britain, France, and many other 
countries. The war starting in Europe in 1939 and spreading to the 

JF. Frankfurter, The Public <md lU:Goverrm&rU 1930), 22-23. 

developments will be described in various later chapters, notably xxviii- 
xxsii. Simultaneously, interest in all matters pei*taining to government was raised to 
new heights. . 
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LTnited States two years later largely carried the democracies back- 
in the matter of extension and integration of government controls— to the 
days of Wilson and Lloyd George and Clemenceau. If fresh accessions of 
wartime regulative power w-ere less startling than on the earlier occasion, 
it was only because many of the special powers acquired in 1914”18 had 
been retained during the interval and needed only to be brought again 
into play when the new emergency arose. No one living in our ovm country 
in these recent times will need to be told how far our effort for victory 
over our European and Asiatic foes has, nevertheless, carried govern- 
ment out and beyond even the wdde reaches of authority and action pre- 
viously attained. 

Governw^enVs Ever-Mvitiplying Functions 

He would be a bold man, indeed, who would attempt to draw up a list 
of the functions and powers that governments in these days may exercise, 
even under normal peacetime conditions. There are, of course, certain 
purposes which any and all governments serve — certain tasks which any 
government wmrth}?' of the name performs. Such are the raising of revenue, 
the maintenance of public order, and (in the case of national govern- 
ments) the management of foreign relations and of arrangements for 
defense. Bej^'ond this, nothing is fixed or final. Wherever one goes, one 
finds government doing things that no one a generation ago would have 
expected to be assigned or permitted to it — ^nay more, things of which 
no one a generation ago had even so much as heard. William McKinley 
had no notion of government regulation of transportation through the 
air; Theodore Roosevelt hardly dreamed of a government licensing radio 
stations, prescribing their hours of operation, and fixing their wave- 
lengths; Herbert Hoover, wEen in the White House, wmuld hardly have 
thought it possible that government should tell the farmer how many 
acres of corn or cotton he might plant. And so it will be in the future. 
Further technological advances, changing ideas on social and economic 
subjects, hard experience in a score of directions, will go on bringing 
into play one ncv/ governmental activity after another. To be sure, 
criticism of this inexorable trend is heard every day. Advocates of ^Eiigged 
individualism’^ deplore it; persons who dislike some particular form of 
regulation, e.g,, the anti-trust laws, couch their disapprobation in more 
or less generalized complaints; “big government” is condemned as 
bureaucratic, wasteful, and destructive of the people’s liberties. But noth- 
ing is more quickly learned from the history .of government in all modern 
times than that for every form of activity that growls obsolete and is 
discarded, two or three new’’ ones find places in the ever-lengthening list. 
Ground once occupied by government is rarely surrendered. 

Such are some of the developments and situations helping to fix the 
pattern for our study of the government of our own country. Most of 
the weighty changes referred to have, indeed, taken place since the 
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6 INTRODUCTION TO AMERICAN GOVERNSIENT 

United States came into the family of nations, and all of them have 
powerfully affected the course of our political life. Of necessity , we shall 
later have much to say about structural forms and about machinery — mat- 
ters having unusual importance wdth us because of oui fedeial s\ stem and 
our deference to the principle of separation of pow'ers. But our major 
interest will be rather in what government does, how it does it, and the 
extent to which it controls, and is controlled by, the people 'whom it 
serves. 

Let it be emphasized that in studying American government we shall 
be dealing, not with something remote and theoretical, but with something 
very real and present — something that surrounds and penneates us even 
as the air we breathe, and almost as essential to our w'ell-being. Day in 
and day out, it is government that protects our lives and property, vali- 
dates and upholds our business dealings, and regulates the conditions 
under which many of us work. It is government that constructs our high- 
ways, builds our school-houses, authorizes us to run our automobiles, keeps 
us from drinking contaminated water, and protects us from eating impure 
food. We cannot bring a law-suit, have a deed recorded, inherit an estate, 
ship a consignment of goods, deposit mone}^ in a bank, marry or be 
divorced — ^nay, even buy a package of cigarettes — without dealing with 
government or complying with regulations that government has laid clown. 
Government meets us at birth and records our arrival; government fol- 
lows us to the end of the journey and issues the pennit for our burial; 
government, indeed, is not content until it has seen such possessions as 
we leave behind us disposed of in accordance with rules which it has 
made. 

To be sure, there is nothing, except perhaps the weather, which people 
are more prone to complain of than government. It is of the very essence 
of government to regulate, to restrain, to control, to govern. But it is 
human nature to dislike being regulated; to resent being told that one 
■may not park one’s car at some especially convenient spot; that one may 
not put up an apartment house at some location promising unusual profits ; 
that one must pay some new tax. Of course it is all right to find that the 
city council will not allow cars to be parked so that one cannot get into 
one’s own drive-way ; that the health department is quarantining a house 
where there is a contagious disease; that a policeman has risked his life 
to prevent a bank robbery. Moreover, let calamity befall— an epidemic, 
a fire, a flood, a drought, a riot,' a depression— and the first thing that 
the average person does is to call upon government to come to his pro- 
tection or relief. And if the country'is assaulted by a foreign foe, as 
when Japan loosed, her attack at Pearl Harbor in December, 1941, he 
realizes that government alone can mobilize and direct the ftational de- 
fense. Indeed, if he thinks about the matter at all, he perceives that, in 
one way or another— in fact, in many ways at one and the same time— 
he not only needs, but is dependent upon, services which government 
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alone can render.'^ometimes, in truth, people show an almost childlike 
faith in the ability of government to work miracles. %/ 

And here we encounter the first reason why it is worth while for all of 
us to know something about government — ^the fact, namely, that we are 
constantly being controlled by it and constantly dependent upon the 
services which it renders. Certainly we would want to have a pretty good 
acquaintance with any individual or group of individuals having even a 
fraction of such power over us and our affairs. A second reason, too, is 
that, in a democratic nation like the United States, government is not 
something external, something imposed upon the people from above, but 
instead something that the people themselves create, control, and direct. 
As we shall see, 'we have in this country a rather complicated govern- 
mental system. All of us live under at least three or four different ^dayers’^ 
of government — ^national, state, county, and perhaps city, to say nothing 
of minor authorities like those of townships, villages, districts, and what 
not. But the basic principle upon which all are organized is that to which 
the founders of our system dedicated it in the beginning, namely, that 
of popular sovereignty; and the methods of popular control range all 
the way from the making of constitutions, the election of irepresentatives 
to sit in legislative bodies, and the choice of executive and judicial offi- 
cials, to the exercise of vigilance and criticism and the application of 
pressures through the avenues of public opinion. On all levels o^ their 
government, the people get honesty, efficiency, economy, and service in 
proportion to the civic interest and intelligence which they themselves 
display — ^the first requisite of successful democracy being an alert and 
informed body politic. 

From this it is not difficult to deduce that the structures, processes, 
and procedures of government — ^the wmys, too, of directing the work of 
government into the most useful and wholesome channels — ^need to be 
studied by every young man and woman facing the inexorable responsi- * 
bilities of citizenship. More than such persons are likely to realize, their 
lives and fortunes will be shaped by what their government is and does ; 
conversely, they have it in their power — ^indeed, it is their solemn duty — 
to share in determining what their government shall be and do. And 
upon none does this obligation more obviously rest than upon the youth 
coming up through our colleges and universities — ^youth to whom, pre- 
eminently, will be presented the challenges of an unfolding future. 
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PART I 


THE FOUNDATIONS OF GOVERNMENT 
IN THE UNITED STATES 


1. THE CONSTITUTIONAL BASIS 
CHAPTER II 

OVR FIRST STATE AND NATIONAL GOVERNMENTS 

Colonial and Revolutionary Backgrounds 

Organized government in this country reaches far into the past. The 
national government, centering in Washington, is now in the latter half njaion- 
of its second century. Several of the state governments — grounded upon American 
colonial governments established two or three hundred years ago — are 
still older. The county dates from 1634 in Virginia and 1643 in Massa- 
chusetts; and New York became the first chartered municipality as long 
ago as 1686.^ In its characteristic New England form, the town, or town- 
ship, existed practically from the date of the first settlement on Massa- 
chusetts Bay. More than this: American political institutions have a rich 
European background. County, borough, parish; popular election and 
representative legislature; limited executive and the common law; jury 
trial, habeas corpus ^ the right of petition and of assembly — all were car- 
ried to our shores from across seas, being rooted in the England of the 
Bill of Rights, of Magna Carta, and even of Nprman- Angevin adminis- 
tration.^ 

The first governments on American soil which have any bearing on our The gov- 
present subject of study were those of the thirteen colonies; and they 
are of concern to us only as paving the way for the later state govern- colonies 
ments, and as sources of influence on the shaping of national constitu- 
tions— first the Articles of Confederation, and afterwards the basic 
instrument of government under which we live today. Established under 
widely varying conditions, by dissimilar groups of people, and at inter-, 
vals covering more than a century and a quarter, the colonies naturally 
started off with a considerable variety of political arrangements. Except 
as to the areas and agencies of purely local government, there was, how- 
ever, as time went on, a tendency- toward substantial uniformity. Every ^ 

^ In fact 1652 , if a Dutch charter be counted. . ^ mi. 

^ This phase of our national development is treated fully in E. P. Cheyney, The 

European Background of American History f ISOOaSOO il^ew Yotki 1W4:), 

■ ^ 
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colony except Rhode Island, Connecticut, Maryland, Pon:i',» rtivi 

Delaware ultimately became a “royal province,” administered l>y a p»v- 
ernor appointed by the king; and even the five enumeraud 
acquired charters providing for governments in most respects Itlte tL-' 
others. All had legislatures, which steadily strove, with varying s-teec--'. 
to gain more power. All had the same common law, and j^raeiicany the 
same judicial organization and procedure. 

In theory, the colonies were controlled in all important matters from 
the mother country. Three thousand miles of salt water, however, se]i;i- 
rated the settlements from the English seat of autliority, and own if 
there had been any colonial office, or similar integrated estiibli'i.meut, 
charged with enforcing the king’s prerogatives, the c.xigencics of life in 
a frontier world, combined with eighteenth-century conditions of coin- 
munication, would have frustrated anything approaching continuous msd 
effective overseas control. As it was, the colonists early grew accus- 
tomed to doing pretty much as they pleased. They made their own laws, 
and paid little attention to the few regulations — relating cliiefly to trade — 
which Parliament sought to impose; they paid no taxes to tlie home 
government; and, except in times of emergency, they looked after their 
own defense. 

After the French and Indian War, the ministers of George ITT felt 
that the time had come to tighten the reins, and it was decidcii not 
only to enforce various long-evaded commercial regulations, but also to 
station British regulars in the colonies, as part of a permanent system 
of imperial defense, and to ask the colonists to pay taxes to help meet 
the resulting cost. From the English point of view, this was a reasonalile 
plan. But the colonists did not like it. Now that the French power had 
been broken, they anticipated no more need for military assistance; they 
disliked the idea of paying taxes not voted by their own chosen repre- 
sentatives; they recognized no sovereignty except that of the Crown, 
and totally rejected the notion that Parliament had a general right of 
legislation over them such as it enjoyed in the mother country. Inade- 
quately informed on the state of mind prevailing in the dependencies, 
the king’s government went ahead with .its plans, and when halted by 
unexpected opposition, merely tried alternative methods without aban- 
doning the general policy. The upshot was a series of events — familiar to 
every American schoolboy— which steadily widened the breach until, in 
April, 1775, debate gave way to action. From the ministers’ well-meant 
but ill-advised decisions flowed the Revolutionary War, the independence 
of the thirteen colonies, and the establishment of a new trans-Atlantic 
English-speaking nation. 

We are prone to think of the Revolution as simply a contest for inde- 
pendence from Great Britain. But it was a great deal more than that. 
Once started, it brought into view sharp cleavages within the colonies 
themselves between the privileged and well-to-do on the one hand and 
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the ^''people’^- — ^tlie unenfranchised small freehold farmers, tenants, arti- 
sans, and laborers — on the other; and the new conceptions of government 
to which it gave rise proved almost as significant as the fact of inde- 
pendenee itself. Government in the mother country was in those days 
far froiii democratic; and in the colonies, despite the leveling effects of 
life in a virgin land, it w^as hardly more so. Every one of the thirteen, 
on t!:e eve of the Revolution, had a property c|ualification for voting. 
In five, ownership of personal property sufficed; but in seven, no one 
could vote unless he owned real estate. In various instances, there w^ere 
also moral, religious, and racial qualifications. Office-holders were re- 
quired to meet property and other tests, and legislatures were hedged 
about with restrictions. Altogether, the people, taken in the mass, cer- 
tainly did not rule. 

When the Revolution came on, many of the more educated and privi- 
leged (clergymen, officials, landowners, merchants) who had joined in 
protest against the imperial policies nevertheless remained loyal to the 
British go^'ernment; indeed, if these people had been able to keep the 
up|)er hand, there would have been no armed revolt, and no separation 
at all Sooner or later, however, they lost their grip in all of the colonies; 
and the inovoment wfiiich had helped to launch was carried forward 
b}" otlier men, on lines that led not only to independent nationality, but 
to tlie infusion of new* elements of democracy into the existing social 
and political order. 

Some of these later leaders were, to be sure, men of means and of 
conservative temper; one thinks instantly of Washington, reputed the 
rieliest man in the colonies. In the main, however, they and their sup- 
porters were people owning little property and having but limited busi- 
ness experience, wdth only here and there a figure of the type of Jefferson, 
who, although a plantation-owner and slaveholder, was inclined to a 
broad liberalism in politics. They were, in general, people who risked little 
by ehaiige; the chances 'were that they wmuld gain something from it, 
both socially and politically. They did not stop wuth arguments for 
constitutional rights as colonists, or even for .independence. Drawing 
upon the great streams of English liberal thought in the seventeenth 
century — especially as they flowed together in the pages of John Locke— 
tliey turned their minds to -what they conceived to be the general and 
universal rights of man, and to reconstructing government and politics 
in 'America in accordance wuth such rights. 

Many, indeed, advanced to the conclusion that government is hardly 
better than a necessary evil Life and property must be protected; social 
order must be maintained. But this, many considered, was about as 
far as government ' ought to be permitted to, go. Better, run the, .risk 'Of 
occasional riots md other disturbances than have too much government. 
The oft-quoted remark of Jefferson that that government is best which 
governs least expresses the idea that underlay, not only the Declaration 
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of Independence, but the early constitutions of the states as well ; and it 
is no cause for surprise that, motivated by such a philosophy, tlie makers 
of our first national constitution, the Articles of Confederation, ])laiiried 
a system which, when put to a test, quickly broke do\\n. Bitter expeiiciiee 
showed that the reaction against governmental authoiitv had been cui- 
ried entirely too far. 

The Revolutionary State Constitutions 

After war broke out, in 1775, many royal governors and other officials 
left the country, and in one colony after another control of affairs passed 
into the hands of rump legislatures, specially chosen ^^conventions/' and 
other more or less irregular bodies. Under these circumstances, the Con- 
tinental Congress — even before independence was declared — advised that 
each colony reconstruct its own government on lines believed most likely 
to meet its particular needs. Connecticut and Rhode Island had obtained 
exceptionally liberal charters, and found it necessary to make onl}’ a few 
minor changes in order to adapt them to the new situation. But other 
colonies — or states, as they were now coming to be — required sometliing 
more; and, by one means or another, all of them framed and adopted 
new fundamental laws, or constitutions, Massachusetts closing the list in 
1780. Some of the new instruments were drawn up by assemblies clioscn 
solely, or at any rate mainly, for this specific purpose. Most of them, 
however, were -made and put into operation by bodies selected merely for 
the general management of affairs; and in only two states — ^Massachusetts 
and New Hampshire — ^were they the handiwork of conventions which 
confined their labors to this one task. In half a dozen states, the new 
constitutions were submitted to a popular vote, though in only two — 
again Massachusetts and New Hampshire— was final adoption made 
dependent upon ratification in this manner.^ Notwithstanding that they 
thus were brought into being by rather undemocratic, and even irregular, 
procedures, the majority served their purpose, with few changes or none, 
for as long as fifty or seventy-five years. Massachusetts, indeed, did not 
give her original constitution a general overhauling until 1918. 

Although differing widely in detail, these Revolutionary state con- 
stitutions, and the governments organized under them, had many impor- 
tant features in common. First, the people were proclaimed to be the sole 
source of authority: the rule of the king was gone; sovereignty had 
passed to the politically organized populations of the states. Second, the 
new governments had only such powers as were expressly bestowed upon 
them. Not only that, but, since it was believed that government by its 
very nature tends to become oppressive, care was taken to confer only 
such powers as were considered strictly necessary, and to provide means 
by which abuses of power could be punished and prevented, 

aionll the coi^tutioa of 1784 m meant-not the provi- 
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Thirdj for^what was then believed to be the better protection of the 
people's libertiesj the powers conferred were deliberately divided among 
three separate and coordinate departments or branches of government — 
executive; legislative, and judicial. Distinct, however, as these branches 
wer^to be, they W'Cre not to function in water-tight compartments. 
Over against the principle of separation of powders w^as set that of '^checks 
and balances"; and so vigorously was it brought into play that each 
branch of government, far from being allowed a free and independent 
course, wnas tied up with the others and subjected to control by them at 
various points. Particularly was this true of Jihe relations between 
the executive and legislative branches. 

Another outstanding feature of the constitutions was the prominence 
given to guarantees of civil rights and liberties. Seven states prefixed 
‘’‘'bills of rights" to their constitutions, and in all cases it was made plain 
tliat the individuals composing the sovereign people had rights — freedom 
of speech and of assembly, trial by jury, habeas corpus, etc. — ^which 
every agency of government must at all times respect. Many of these 
rights were embedded firmly in the common law brought over from Eng- 
land. Rut m(»st of the states thought it wmrth W'hile to reenforce this 
guarantee b}- enumerating them also in their WTitten constitutions. 

Finally, notwithstanding a steady growth of liberal opinion, the doc- 
trine of popular sovereignty w^as not construed to imply full political 
democracy. On the contrary, it w^as still thought best to restrict the 
suffrage to men having some material stake in the community — prac- 
tically, therefore, to property-holders. A property qualification for voting 
wuis adopted in every state except Vermont, and in most instances it 
operated to debar more than half of the adult male population. High 
property qualifications were set up also for membership in the legisla- 
tures, and for office-holding generally. 

Early State Governments 

The governments under the new constitutions rested on a basis dif- 
ferent from that of the previous colonial governments, and often were 
actuated by a different spirit. Structurally, however, they showed little 
change. In every case there continued to be a governor, a legislature, a 
system of courts, and appropriate machinery for local administration. 

Under the colonial regime, the governor, although somewhat differ- 
ently situated in various types of colonies, had always been the outstand- 
ing political figure. In practice, to be sure, his prerogatives were some- 
times not as impressive as they looked on paper; instructions from 
London often left him little leeway, and the power of the purse as 
wielded by tlie legislature sometimes placed him at grave disadvantage. 
As a rule, howe%^'er, he had sufficient authority to cause him to be re- 
garded as an autocrat; and it is not to be wondered at that wffien, after 
1776, the colonists came into a position to devise govemmental systems 
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according to their own ideas, one of the first things that they did was 
to strip the governor of the greater part of his powers. In many in- 
stances, indeed, he was deliberately subordinated to the legislature, being, 
in fact, elected by that body in all except four states,^ where he vras 
chosen by the people. In ten states, his term of office was restrifled to a 
single year. In Massachusetts alone did he retain an indepcnflent axU) 
power; although before 1800 four other states put this wcai'ion b;mk in 
his hands.^ Everywhere the appointing power was shared with a council 
or with the assembly. 

On the other hand,dfche legislature, as a body standing close to the 
people, was endowed with rather extensive authority. From the opening 
of the eighteenth century, every colony had an elective assembly, vtiri- 
ously termed "house of burgesses,” “house of commons,” or "house of 
representatives”; and in all except three instances this assembly formed 
the lower branch of a legislature whose upper chamber was the gov- 
ernor’s council. Pennsylvania adhered until 1790 to the unicameral form 
of legislative organization existing in colonial days; and Georgia, aflopt- 
ing that form in her new state constitution of 1777, kept it until 17S9.''‘ 
Elsewhere, when the colonies became states the bicameral plan con- 
tinued, with no important change except that the governor’s council, in 
becoming a senate, became also popularly elective. Elections to the lower 
house were annual except in South Carolina, where they were biennial; 
and such local-government areas as happened to exist were employed as 
electoral districts, subject to occasional reapportionment of seats in 
accordance with changes of population. In New England, the town was — 
as it still is, except in Massachusetts — ^the unit of representation; else- 
where, the county was employed. 

Patterned closely after the English system, arrangements for the 
administration of justice were substantially the same in all of the col- 
onies, and were carried over into the states with relatively little change. 
Jbere were commonly three grades of tribunals. At the bottom stood 
the justices of the peace, named as a rule by the governor (although in 
some instances elected by the freeholders), with individual jurisdiction 
■extending only to petty offenses and to civil cases involving small 
amounts. Above these stood the county court, or court of quarter ses- 
sions, consisting of the justices in each county sitting together, with 
criminal jurisdiction over all except capital cases, and jurisdiction over 
civil cases involving varying, but relatively large, amounts. At the top 
stood a court of appeals, which, iu colonial days, consisted commonly 

1 New Hampshire, Vermont, Massachusetts, and New York. 

2 la Massachusetts, measures could be passed over the governor’s veto by a two- 
thirds vote in both houses of the legislature. In New York, the veto power was 
shared by the governor and council, and a veto could be similarly overridden in the 
legislature.' 

8 Vermont entered tHe Union in 1791 with a unicameral legislatoe/ which it re- 
amed until 1836. The state's experience with the system is analyzed m'D, B. Carroll 
The Unicameral LegMatwe of Vermont, {Montpelier, Yt., . ^ 
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of the governor and council, but which^ after the colonies attained state- 
hood, gradually came to be a specially chosen group of judges similar 
to our present supreme courts. All of the colonial courts recognized 
and enforced not oni}^ colonial statutes, but the common law and such 
acts of Parliament as had been made to apply to America; and English 
judicial procedure, including trial by jury, was universally adhered 
to. In most cases, the severing of connection with England made neces- 
sary some new arrangement for the selection of judges. One state, ie., 

Georgia, forthwith introduced popular election. The others, however, 
adopted — in almost equal numbers — one or the other of two different 
plans: (1) election by the legislature, and (2) appointment by the 
governor, with or without confirmation by the council or the senate. 

Only in later times did the state judiciary become generally elective, 
as it is today 

With even less change than in the higher levels of government, colonial 4. Local 
areas and institutions of local government and administration were per- 
petiiated in the new states. These areas and institutions were, in turn, 
based largely upon those familiar in England. However, conditions of 
life in a frontier world made it necessary to improvise a good many 
novel features. Furthermore, physical surroundings differed from colony 
to colony, and more diversity arose in local government than in other 
parts of the political system. 

Devoted to small-farming and to trade, needing protection against 
Indian attacks, and desiring to remain in close fellowship with the town 
religious congregations to which they belonged, the people of New 
England settled in compact communities, and therefore had as their 
main unit of local government the town; counties existed, but served 
oiil}^ minor purposes. To be sure, the New England town was not neces- 
sarily, nor even usually, an “urban” center. Rather, it was what Middle 
Westerners of later days would have called a “township” — often entirely 
rural, although likely to' contain at least a village. At all events, it was 
small, and its people could come together easily and frequently for 
worship, for social intercourse, and for political action. The governing 
authority was a primary assembly of voters known as the town meet- 
ing, which convened at least once a year and made by-laws on various 
matters, levied taxes, voted appropriations, and elected not only the 
town's representative (or representatives) in the colonial assembly, but 

1 One of the principal contributions of these early state courts was the practice of H j' 

judicial review. In no one of the state constitutions was the power expressly com '| 

f erred; but as early as 1780 certain of the courts began inquiring into the constitu- *. 

tionality of statutes and refusing to enforce any found deficient. The right to do this , [ 

was challenged, but the judges stood their ground; and judicial review, as a device || 

for keeping legislatures within the bounds suppo’sed to have been fixed for them, 
developed into" a major feature of the American governmental S 3 ^stem. See pp. 54-56 
and 465-460 below, and E. S. Corwin, *The Establishment of Judicial Review,^’ Mich, 

Law Rev,, IX, 102-125, 283-316 (Dec., 1910, and Feb., 1911). Cf. D. 0. McGovney, 

'‘The British Origin of Judicial Review of Legislation/' Univ, of Pa, Law Rev,, : 

XCIII, 1-49 (Sept.. 1944). 
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also' officers— chiefly a board of “selectmen”— to administer the town's 
affairs during the ensuing twelve months. As a rule, these little gt-ncin- 
ments went along with no interference from the colonial and English 
authorities, and the experience which the people gained in the manage- 
ment of their affairs, even though on a modest scale, was of inestimable 
value in the era of self-government on higher levels ushered in by the 
Revolution. 

iTie In the Southern colonies, the situation was different. The ]ilantation 

county gyg-tem there prevailing caused the population to be scattered thinly over 
wide areas, with the result t.hat the county, rather than the town, became 
the principal local-government unit. Broadly, the county was organ- 
ized like its prototype in the mother country. There 'was no popular 
assembly, and most of the officers— lieutenant, sheriff, coroner, and jus- 
tices of the peace— were appointed by the governor, commonly 6n 
nomination by the justices, who, as at that time in England, were 
administrative as well as judicial authorities. In the Middle colonie.=, a 
mixed system of town and county government grew up, although after 
1688 the town Tias gradually overshadowed by the county, especially in 
Pennsylvania. 
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‘ The Beginnings of National Government 

Scattered along a seaboard almost 1,300 miles in length, the colonies 
developed little machinery for cooperative action until forced to do so by 
the widening breach with the mother country. To consider measures 
required by the new situation, a body of delegates, known in history as 
the First Continental Congress, held sessions in Philadelphia in the 
autumn of 1774; and a second Congress, meeting in the same city in 
May, 1775, although later moving from place to place as the exigencies 
of war required, served as the country’s sole organ of nationaf govern- 
ment until March, 1781. 

Without some such unifying authority as the Continental Congress, 
the war for independence could never have been carried to a successful 
conclusion. As an agency of government, however, the Congress left 
much to be desired. Starting as only a voluntary intercolonial confer- 
ence, it remained to the end a revolutionary assembly, resting on no 
basis of law and exercising powers only by .virtue of having assumed 
them with the tacit consent of the governments and peoples of the 
states. To meet a temporary emergency, makeshift arrangements such 
as these might possibly have served. But the war gave promise of lasting 
many weajy years; if successful, it would leave the country confronted 
with the problem of a permanent national government; and in any 
event, finance, commerce, and foreign relations, to say nothing of military 
and naval operations, called for management at the hands of a govern- 
ment resting on some regular basis, endowed wnth definite powers, and 
assured of some degree, of permanence. And out of this practical situa- 
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tion arose the idea of a genuine and enduring union of the states under 
a national constitution — in other words, that concept of American na- 
tionality tvliidi gradually broadened and deepened until it found ex- 
pression in the Articles of . Confederation, the constitution of 1789, and 
eventually the vast and complicated mechanism of national authority 
and management which we know today as the government of the United 
States. 

The Articles of Confederation 

On Jiinft 7, 1776, Richard Henry Lee, of Virginia, introduced in 
Congress his famous resolution declaring the colonies ^^free and inde- 
peiKient states/^ and at the same time moved the appointment of a 
committee to draw up ^^articles of confederation.’^ Scattered proposals 
looking in these directions had previously attracted little support. By 
this time, however, Congress had come to a point where it could no 
longer evade or postpone either issue. Hence on June 11a committee was 
appointed to draft a declaration of independence, and on the following 
clay another to draw up a plan for a more substantial litiion. The result 
in the one case was the Declaration of Independence, adopted by Con- 
gress on July 4; in the other, the preparation of the first constitution of 
a united America, ie., the Articles of Confederation. The latter instru- 
inent, brought forward by the committee on union in the brief space of 
eight days, i-vas, however, not approved by Congress until November 15, 
1777, and did not secure the endorsement of the last necessary state, ia., 
Maryland, until three and one-half years later. When, therefore, it finally 
%vent into operation, the war which had called it into being was fast 
approaching an end. 

Under the Articles,^ the United States at last achieved a government 
resting on a written constitution and endowed with definite powers — 
a government which, it must not be forgotten, was considerably superior 
to the extra-legal Continental Congress, even though it, in turn, proved 
inadequate and eventually was discarded. Three main features, charac- 
terized it. Tile first was the complete and unchallenged sovereignty of 
the states. The latter, to be sure, delegated to the national government 
the right to exercise certain powers and denied certain powers to them- 
selves. But they retained full sovereignty over their own citizens; the 
union was only a loose confederation, or league; and, notwithstanding 
that the Articles spoke of it three times as ^^perpetual,^’ the states plainly 
regarded themselves as entitled to wntlidraw if they desired. 

A second feature was the .^concentration of all national powers in a 
Congress of one house, meeting annually, and composed of delegates 
appointed in each state in whatever way the legislature thereof should 

^ The text of the Articles will be found in many places, e.gr., J. M. Mathews and 
C. A. Bordahh Documents and Readings in American Government (rev. ed., New 
York, 1940). 27-34. 
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direct. Each state paid its own delegates, and could recall them and 
appoint others at any time; and no person might serve more than three 
years out of any six. A state might send any number of delegates from 
two to seven. But voting was by states, and each state had one vote. 
Committees might, of course, be set up, and subordinate officer.? ap- 
pointed. But there was no executive branch, and also no national 
judiciary. 

Not only was machinery thus simple, but powers and functions were 
few and severely restricted. Far from being a general lawmaking author- 
ity like our present Congress, the Congress of the Confederation was, 
in effect, only a grand committee of the states charged with executive 
and managerial functions, such as looking after foreign relations, declar- 
ing and conducting war on land and sea, building and equipping a navy, 
carrying on dealings with the Indian tribes, borrowing money, issuing 
bills of credit, regulating weights and measures, and making requisitions 
upon the states for soldiers and for funds. It could not reach down past 
the state governments to, control the people in any effecti%m way. It 
could adopt resolutions and issue commands, but with only limited means 
of enforcing them — ^none at all in the judicial realm except by resort to 
the courts of the states. And some of the most important powers definitely 
possessed — for example, making treaties and borrowing money — could 
be exercised only if the delegations of as many as nine states concurred. 

As has been said, the Articles finally went into effect on March 1, 
1781. Momentarily, there was improvement. The new Congress, while 
not a distinguished body, was superior to its predecessor; and it ad- 
dressed itself courageously to the performance of its difficult tasks. Not- 
withstanding .some notable achievements, however, inherent defects of 
the new frame of government quickly produced distressing results. Four 
main difficulties appeared. The first was the lack of power to raise money. 
The amount needed would seem small in these days of huge national dis- 
bursements, but they were staggeringly large for the time. Interest pay- 
ments on sums borrowed for the prosecution of the war were in arrears; 
officers and soldiers, who in many cases had received nothing for their 
services except certificates of indebtedness, were clamoring for their 
pay; a new army was needed to repel possible British or Spanish attacks 
and to hold the Indians in check, and a navy to protect commerce from 
the depredations of the Barbary pirates; the current expenses of the 
new government must, of course, be provided for. 

Congress had only two ways of obtaining funds, namely, by borrow- 
ing and by making requisitions on the states. The possibilities in the 
first direction had already been pretty well exhausted — although op- 
timistic Dutch bankers continued to extend small loans which quite pos- 
sibly saved the country from utter bankruptcy. Requisitions upon the 
states were likewise a hazardous resource. Congress could apportion 
sums and request remittances, but it had no way of, compelling a state 
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to turn over a penny. There was widespread objection to land values as 
the basis of apportionment; people disliked sending off the proceeds of 
local taxation to a distant government; and a state naturally hesitated 
to meet obligations in full while others were shirking them. The result 
w&s that, after a brief period, some states fell into the habit of con- 
tributing hardly anything, others paid irregularly, and only two or three 
— chiefly New York and Pennsylvania — made any genuine effort to come 
forward with all that w^as asked of them. 

A second main difficulty was the lack of power to regulate com- 
merce. Congress, to be sure, had authority to regulate trade wdth the 
Indian tribes and to conclude treaties of ccmimerce with foreign nations, mere© 
But it had no power to control commerce between the states; it could 
not lay duties on exports or imports; and it had no means of preventing 
the states from levying duties, or even prohibiting the exportation or 
importation. of goods, as they severally desired. The consequences were 
disastrous. No money for national use could be raised from tariff duties ; 
no uniform commercial policy could be adopted; and the states laid 
duties, granted favors, and set up barriers as their individual interests 
dictated, sacrificing by their jealousies and bickerings splendid oppor- 
tunities for the advancement of the country's trade, wealth, and pros- 
perity, Enmeshed in a network of duties and tolls, trade languished; 
healthy commercial competition gave way to downright commercial war- 
fare. 

Lack of power to raise money by taxation and to regulate commerce s. a gov- 
on uniform lines would alone have been enough to insure the failure of 
the new government. Coupled with these obstacles were, however, two o?meif 
further fundamental w^eaknesses: (1) the government of the Confedera- 
tion rested only upon the states and not upon the people, and (2) it was 
wdiolly without power to enforce its authority, even, upon the states. 

From the first circumstance flowed many unhappy results, in addition 
to inability to lay and collect taxes. Congress could not make laws and 
enforce them upon the people; it could only pass resolutions, advise and 
admonish the state authorities, and hope that such agencies would give 
heed. It had no power to raise armed forces independently,, even when— 
as during the Shays rebellion in Massachusetts in 1786 — ^the new order 
was. gravely imperiled. ' 

Equally serious wms the lack of power to compel the states to live up 4. state 
to their obligations. Not only did they frequently fail to comply with IfonsoV 
requisitions for money and for armed forces, but some of them freely Articles 
violated the Articles by making treaties with Indian tribes, by entering 
into alliances among themselves without the consent of Congress, by 
ignoring obligations created by treaties negotiated by Gongress, and by 
seeking to make their paper issues legal tender. Congress was pow^erless 
to prevent these inf i-actions by military^ judicial, or other means; and 
its moral authority 
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The Movement for Revision 

Even before the Articles took effect, men who had the country’s wel- 
fare at heari^among others, Washington, Hamilton, IMadison, Jay— - 
felt that a government so devoid of power could not siiccecfl. The most 
they could hope for was that a brief trial of the plan would cnjivincc 
the people of its futility and lead to the stronger system from Widdi the 
states as yet drew back. A few years of experience fully vindicated xh.e 
doubts entertained; and suggestions for an amending conveulicn grad- 
ually grew in favor. Every effort to bring about a change by simple 
agreement having been blocked. Congress itself, in 1784, began to talk 
about a convention; and in the following year the Massachusetts legis- 
lature formally requested that a call be issued, although the st.ntc's 
representatives in Congress refused to present the resolution, hlatters 
were fast going from bad to worse, and in 1786 Conpess, in making a 
fi-na.] appeal for an oft-proposed amendment conferring power to lay 
import duties, frankly told the people of the “almost disunitcii states” 
■that the government was at the end of its tether and that only immediate 
action could save the country from ruin. 

Meanwhile, a chain of events started which led, somewhat deviously, 
to the long-talked-about convention. From as far back as 1777, Virginia 
' and Maryland had been trying to arrive at an understanding concern- 
ing the navigation of the Potomac. Washington and hladison were 
especially interested in the matter, and at their instigation Virginia 
appointed commissioners in 1784 to rdnew the negotiations, hlaryland 
took similar action in 1785, and at length, in a conference held at Wash- 
ington's Mt. Vernon home, the desired agreement was reached, hlary- 
land thereupon suggested that other issues between the two states be 
taken up. If navigation questions could be settled by conference, why 
not tariff difficulties? Furthermore, if two states could advantageously 
confer, why 'not four — especially in. view of the fact that Pennsylvania 
and Delaware were vitally concerned, with most of the problems to be 
considered? The upshot was that, early in 1786, Madison piloted througli 
the Virginia legislature a resolution appointing commissioners to meet 
such representatives as might be named by any, other states to take into 
consideration the trade of the country and “to consider how far a uni- 
form system in their commercial regulations may be necessaiy to their 
permanent harmony.” A formal invitation was thereupon issued to all 
of the states to send delegates, in such numbers as they might desire, to 
a convention to be held at Annapolis in the following September. 

At the designated time, representatives appeared from only five states. 
Four others had, indeed, appointed delegates, who failed to attend; four 
had taken no action at all. This was a discouraging showing, and the 
persons present agreed that it would not be worth while to go ahead 
with the contemplated discussions. Some felt that the project might as 
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well be dropped, ^ladison and Hamilton, however, thonglit othenvise; 
and before disbanding, the delegates unanimously adopted a report pre- 
pared by the latter calling attention afresh to the critical situation of 
the country and proposing that delegates from all of the states meet at 
Philadelphia ^ on tlic second ]^Ionday of May, 1787. The purpose in 
mind, furtlicniiorc, was no longer merely to promote agreement on com- 
mercial regulations. Pvatlicr, the gathering wasAHo take into considera- 
tion tlie situation of tlie United States A with a view to changes of any 
kind that would tend to nmke the governmental system more adequate. 

As to how sweeping such changes would probably have to be, the proposal 
adopted was discreetly silent. 

By this time, Congress was grasping at straws, and on February 21, 

1787, it resolved that the proposed convention should be held “for the phia con- 
sole and express purpose of revising the Articles of Confederation, and called 
reporting to Congress and the several legislatures such alterations and 
provisions therein as shall, when agreed to in Congress and confirmed 
the states,^ render the federal constitution adequate to the exigencies 
of government and the preservation of the Union.” Congress had itself 
fallen into disrepute. But the activities of Washington, Madison, Hamil- 
ton, Franklin, and others in behalf of the plan gave it weight, and all 
of the states except Rhode Island eventually followed Virginians example 
and named delegates, although New Hampshire failed to act until the 
convention was well under way. In some eases, the legislature elected, 
in others it authorized the governor to appoint; in no instance were 
the delegates chosen directly by the people. Little or nothing was said 
about making a new constitution. The instructions given the delegates 
plainly assumed that nothing would be done beyond revising the Articles; 
indeed, in most instances they expressly limited the delegates' powers to 
this one object, and Delaware went so far as to forbid her representa- 
tives to agree to any proposal that would take away the equal vote of 
the states. If any persons expected a new constitution to be made — and 
probably some did so — ^they were tactful enough to keep their ideas to 
themselves, lest apprehensions be aroused and the project ruined. Never- 
theless, most men must have felt with Madison that unless '%ome very 
strong props” were applied, the existing union would “quickly tumble 
to the ground.” 

^ Philadelphia, it will be recalled, was the country’s ‘^federal city,” or capital, under 
the Articles of Confederation, as also during most of the first decade under the 
later constitution. 

2 By their own provision, the Articles could be amended only with the consent of all 
of the states, as well as of Congress. 
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CHAPTER III 


MAKING AND ADOPTING THE NATIONAL CONSTITUTION 

The convention was announced to meet on the second Monday of ^|p 
May. When that day arrived, however, only a few delegates had reached 
Philadelphia; and since it was useless to start until a majority of the 
states were represented, the opening session did not take place until 
May 25. Though characterized by Jefferson as “an assembly of demi- 
gods,” the convention naturally brought together men of widely diff^^^ 
ing temperaments, abilities, and aptitudes. There were members of great 
personal force and political sagacity: Washington and Madison of Vir- 
ginia,^ Franklin and Wilson of Pennsylvania, Alexander Hamilton of 
New York, John Dickinson of Delaware. There were delegates of fair, 
but not exceptional, ability: Rufus King of Massachusetts, Roger Sher- 
man and Oliver Ellsworth of Connecticut, Gouverneur Morris of Penn- 
sylvania, William Paterson of New Jersey, George Mason and Edmund 
Randolph of Virginia, John Rutledge and Charles Pinckney of South 
Carolina. And there were a few members of narrow vision and limited 
political talent: Lansing and Yates of New York, Elbridge Gerry of 
Massachusetts, and Luther Martin of Maryland. Lawyers predominated; 
and several of the delegates were reasonably well acquainted not only 
with the history of English law and politics, but with the governmental 
systems of Continental Europe. About half were college graduates. Prac- 
tically all had been active in the government and politics of their re- 
spective states. Many had helped frame constitutions, sat as members of 
legislatures, or held executive or judicial office. Nearly three-fourths had 
been members of Congress. Men of age and maturity were included, 
notably Franklin, who was almost eighty-two. But a large proportion of 
the most active and influential delegates were decidedly young: Madison, 
the master-builder, was thirty-six, Gouverneur Morris thirty-five, Hamil- 
ton thirty, Charles Pinckney twenty-nine. 

Pufthermore, the men who now held the country's political destinies 
in their hands were not, in the main, the same as those who had led in 
bringing on the Revolution and in declaring independence. In general, aarityoi 
they were a more conservative and cautious group. Patrick Henry “smelt 
a rat,” and refused to attend. John Hancock was not there; nor were 
Richard Henry Lee, Samuel Adams, and Thomas Paine. Almost to a 
man, the delegates were drawn from the professional and propertied 

3^ Jefferson was on a diplomatic mission in Europe; otherwise he undoubtedly 
would have been a member. The same is true of John Adams of Massachusetts. 
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classes, chiefly in the seaboard towns where such wealth as existed w^as 
largely concentrated. Forty of the fifty-five who actually attended owned 
public securities; fourteen or more had acquired land for speculative 
purposes; twenty-four were loaning money at interest; eleven had mer- 
cantile, manufacturing, or shipping connections; fifteen were slave- 
owners. Not one represented, in his immediate personal economic interests, 
tlje debtor, small-farming, or wage-earning classes. Few were as con- 
servative as Hamilton, who wanted to see a highly centralized and 
definitely aristocratic political system set up. But few, also, were demo- 
crats in any full sense of the term. Plenty of disagreements were bound to 
arise, once they had entered upon their labors. But upon the objective 
to be sought, there was, firsthand last, little difference of opinion— 
namely, a government of sufficient strength to withstand agrarian-debtor 
agitation, preserve social order, and keep the country on an even keel. 
And it is not to be wondered at that ai constitution coming from a group 
thus minded (although providing for a more truly popular plan of gov- 
ernment than could at that time have been found in any other important 
country of the world) should have been devised deliberately — -by means 
of checks and balances, indirect elections, non-interference with the suf- 
frage restrictions of the states, presidential veto, and the implicit prin- 
ciple of judicial review — ^to keep the restless forces of democracy from 
capturing control of affairs.^ 

The convention's sessions were held in the old brick State House in 
Philadelphia, probably in a room directly above that in which the Decla- 
ration of Independence was signed. Seventy-four delegates, in all, were 
appointed, but only fifty-five ever attended; of these, some were present 
only part of the time, and the average attendance seems not to have 
exceeded thirty or thirty-five. At the opening meeting, Washington was 
unanimously chosen to preside; and this prevented him from taking an 
active part in the debates. Indeed, so far as is known, he addressed the 
convention only twice, on the opening and closing days. With the pos- 
sible exception of Franklin, he, however, was less dependent on oratory 

1 The members of the convention are characterized briefly, one by one, in M. 
Farrand, The Framing of the Constitution CNew Haven, 1913), Chap, n; and the 
significant, although perfectly natural, correlation between their economic interests 
and their political ideas and aims is discussed illuminatingly in C. A. Beard, An Eco-- 
nomia Interpretation of the Constitution of the United States (new ed., New York, 
1935), 74-149, 189-216. A somewhat facetious “Who's Who” of the members, written 
by one of the delegates^William Pierce of Georgia— is reprinted in J. Butzner 
[comp.], Constitutional Chaff (New York, 1941), and in Amer, Hist. 'Rev., Ill, 310- 
334 (Jan., 1898) ; and a good deal of information about them (including their careers 
subsequent to the convention) will be found in H. Lyon, The Constitution and the 
Men Who Made It (Boston, 1936), espec. Chap. xvii. Viewed from abroad, the consti- 
tution as adopted was no doubt, as Professor Meiriam has termed it, “one of the most 
revolutionary documents of its day— a shock to, the sense of propriety in the estab- 
lished political and economic order of the time.” T/ie WrUten ConstituUon and 
Unwritten Attitude, 1. From the viewpoint of contemporary American radicalism and 
democracy (such as existed), it was, however, a stabilizing, cautious, conservative 
instrument. On the “interests” and the convention, see particularly H. Lyon, op. cit., 
Chap. xn. 
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than any other delegate. He performed his duties as moderator in a man- 
ner to allay strife; in private conversation and informal conferenccj his 
opinions and advice were always to be had ; and it is doubtful whether, 
on the whole, any member exerted greater influence. 

Having full power to make its own rules, the convention early de- 
cided, not only that each state should have one vote, as in the Congress 
of that day, but that, in order to enable the members to speak freely and 
plainly and to protect them against outside criticism and pressure, the 
sittings should be behind closed doors, and that nothing should be put 
into print or otherwise made public until the work was finished; and 
this injunction of secrecy was observed with remarkable fidelity. A secre- 
tary was appointed, and a journal kept. When, however, in 1819, this 
official record was printed by order of Congress, in the hope that it would 
throw light on the way in which various provisions of the constitution 
then in controversy should be interpreted, it proved to be only a bare 
and not wholly accurate enumeration of formal motions and of the votes 
by states.^ Happily, one of the most vigilant and efficient delegates, 
sensing the importance of what was being done, planned to keep a record 
of his own. This was Madison. Fragmentary memoranda were left by a 
few other members, and something can be learned from letters written 
by certain delegates to their friends. But what we know today about 
the convention’s discussions, as distinguished from its formal actions, 
comes mainly from the clear and candid Notes laboriously compiled — 
sometimes to the extent of three or four thousand words a day — by the 
learned and methodical Virginian.^ 

The Constitution Framed 

Deliberations had not gone far before the delegates were brought face 
to face with a truly challenging question. Should they merely revise the 
Articles of Confederation, or should they make a new constitution? 
There was no getting away from the fact that their instructions looked 
only to revision, or from the suspicion that the proposal for a convention 

^ For the official journal, printed directly from manuscript, see Documentary Hk- 
tory of the Constittttion., (Washington, 1894-1905), I, 48-308. It may be 

noted that the convention’s work was done largely in committee of the whole, and 
that ite decisions were the product of serious discussions, not of oratory. 

^ This was in addition to his exacting labors as, in effect, convention “fioor leader.” 
Madison’s papers were purchased by the national government after his death in 1836, 
and those containing the Notes were first published in 1840. Of several editions, the 
best are: G. Hunt led.], Wniings of James Madison (New York, 1900-10), III-IV, 
and G, Hunt and J. B, Scott tedsJ, The Debates in the Federal Convention of 1787 
Which Framed the Constitution of the United States of America (Internat. ed., New 
York, 1920). Professor A. C. McLaughlin has rightly stressed the significant fact that 
during our first half-century under the constitution, politicians, statesrnen, and judges 
relied for such information as they had about the proceedings at Philadelphia upon 
sources that were highly fragmentary and sometimes prejudiced. “The great decisions 
of John Marshall, the speeches of Hayne and Webster, the theories and pronounce- 
ments of Calhoun, were all made with nothing like the inf ormation that might have 
been gained had Madison’s Notes been published.” A Constitutional History of the 
United States, IM, 
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would have failed had the people of the states supposed that any- 
thing inore drastic would be undertaken. On the other hand, many 
thoughtful persons agreed with Washington when he confessed the hope 
that the convention would “adopt no temporizing expedients,” but would 
“probe the defects of the constitution [f.6., the Articles] to the bottom 
and provide a radical cure, whether they are agreed to or not.” Both 
points of view commanded lively support among the delegates par- 
ticipating, and a plan based on each was quickly presented for con- 
sideration. 

The first scheme to appear came logically from the state that had 
taken the initiative in causing the convention to be held, i.e., Virginia. 
Madison was its principal author, although Governor Edmund Randolph 
presented it; and it embodied the best thought of the convention’s ablest 
student of political, and especially federal, institutions. The plan did 
not explicitly repudiate the Articles. But it looked to a general recon- 
struction of the system of government existing under them, and the 
fiction that a mere revision was intended was soon dropped. A national 
executive was to be established; also a national judiciary; and, finally, 
a legislature, with a lower house elected directly by the people and an 
upper one chosen by the lower from persons nominated by the state 
legislatures. Thus reconstituted, the national government was to have 
greatly increased powers, among them that of vetoing state legislation 
when considered contrary to the Articles or to a treaty, and that of 
calling forth the militia against any member of the union “failing to 
fulfill its duty.” Presented on May 29, in the form of fifteen resolutions, 
this plan gave the convention something to go to work on forthwith; 
and for two weeks the delegates, sitting in committee of the whole, dis- 
cussed it zealously. 

One feature of the plan strongly objected to by members particularly 
sensitive about the “rights” of their states was the proposal to substi- 
tute for the existing equal voting power of the states in Congress an 
arrangement under which, in both branches, voting power would be 
apportioned in accordance with numbers of free inhabitants or in some 
similar manner ; and to forestall such a change, certain interested mem- 
bers decided to present a counter-plan based on a “purely federal” 
principle. Cast in the form of nine resolutions, this alternative project 
was laid before the convention on June 15 by William Paterson of New 
Jersey. It did not shrink from certain significant changes. For example, 
it allowed Congress power to raise money from duties on imports and 
from stamp taxes, and to regulate commerce, and it invested acts of Con- 
gress with the character of “supreme law of the respective states.” It 
even envisaged a national executive in the form of a council chosen by 
Congress, and a national judiciary composed of a “supreme tribunal.” 
Congress, however, was still to consist of but a single house, with all 
states retaining an equal voice. 
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The New Jersey plan was advocated ably by Paterson and other 
members^ and it enlisted the support of about half of the states. The 
introduction of it, indeed, split the convention sharply into two groups, 
one representing the large states and the other the small states. One 
wanted political power proportioned to the ability of the states to aid 
in bearing the public burdens, and was not afraid of a strong national 
government; the other held that the states, as sovereigns, were equals, 
and argued that if the small states gave up their existing equal voice 
in public affairs, they would find themselves quite at the mercy of their 
more populous neighbors. Fortunately, it was not necessary that either 
group have its way completely. The delegates were, after all, prac- 
tical-minded patriots, accustomed in their business relations and in their 
home politics to the saving principle of give and take. They expressed 
their widely differing views freely, sometimes acrimoniously. But, hav- 
ing done so, most of them were not averse to compromise; and the 
constitution upon which they finally came together was, clause after 
clause, a product of mutual concession. 

Fortunately, however, the bulk of the delegates were essentially agreed 
on matters of decidedly larger significance than those on which they 
differed, and compromise w'as resorted to only after certain vital decisions 
had been reached. The most important of these was to cast aside the 
Articles and to establish a government resting on a more truly national 
basis. Some delegates were of the opinion that the instructions given by 
the states were binding literally, and that if the convention wanted to 
do more than merely revise the Articles, its members ought to go back to 
their constituents and ask for such authority. But the majority were, as 
Eandolph later put it, “not scrupulous on the point of power,” and felt, 
as he further testified, that “when the salvation of the republic was at 
stake it would be treason to our trust not to propose what we found 
necessary.” Within five days after the convention began work, a resolu- 
tion was adopted in committee of the whole “that a national government 
ought to be established consisting of a supreme legislative, executive, 
and judiciary”; and Madison, Hamilton, and other delegates made it 
perfectly clear that this meant a government embodying one supreme 
power, with “complete and compulsive operation.” The small-state ele- 
ments protested, saying at first that they would have no part in such a 
union ; the % large-state delegates declared they would accept nothing 
less. The small-state people, as we have seen, brought forward the New 
Jersey plan; yet at the final test only three states voted for it. From 
first to last— sometimes at grave risk of breaking up the deliberations — 
the initial determination was wisely adhered to. The time for compromise 
had not yet come* 

From this key decision flowed, also, certain great corollaries: (1) the 
powers of the national government should be decidedly increased; (2) 
the machinery of government should be enlarged, as indeed was proposed 
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in all of the plans; (3) the national government, equally with the state 
governments, should operate directly on the people, through its own 
laws, administrative officers, and courts; and (4) the new constitution 
should be “the supreme law of the land,” enforceable in the courts 
like any other law, and paramount over all other constitutions, laws, and 
official actions, national or state. 

Adoption of the third principle, in particular, quite transformed the 
national government as then existing. Instead of resting almost entirely 
upon the semi-independent states, and having little control over the 
people except through the medium of state authorities, it was thenceforth 
to be a government of a single body politic, with power to levy and 
collect taxes and to make and enforce laws by its own direct action. 
Thereafter, as James Wilson pointed out to the convention, over each 
citi^ien there were to be two governments, both “derived from the peo- 
ple,” both “meant for the people,” and both operating by an independent 
authority upon the people. This decision, as Madison subsequently 
explained in a letter to Jefferson, relieved the convention of one of its 
most delicate problems. If the experience of the Confederation indicated 
anything, it was that states might fail to live up to their obligations; and 
every plan thus far presented to the convention had embraced or assumed 
some arrangement for coercing states proving delinquent. The nature 
and method of coercion to be authorized would, however, have stirred 
grave differences of opinion, and members must have been relieved to 
find that in providing for a national government endowed with power 
to enforce its authority directly upon peopZc, they had— so, as least, 
it was supposed— made the coercion of spates unnecessary. Two genera- 
tions later, the Civil War was prosecuted by President Lincoln and 
Congress on the theory that the object was to suppress rebellion on 
the part of individual men and women, not of states ; although any one 
familiar with the policies pursued toward the Southern states and their 
governments during the era of Reconstruction will not need to be told 
that, under the stress of party and sectional politics, this theory largely 
broke down. 

These fundamentals settled, the large-state forces were ready to make 
concessions. The first and most notable one related to voting 
in Congress. The large states wanted representation and voting power 
proportioned to population; the small states insisted upon equality in 
voting; spokesmen of each group threatened more than once to withdraw 
unless their demands were met. At a very critical point in the proceedings, 
the delegates from Connecticut — a middle-sized state firmly attached 
to the idea of a stronger union— brought forward a proposal for equal 
representation in the upper house, combined with representation in pro- 
portion to numbers in the lower house; and after heated debate, the dead- 
lock was broken and the compromise adopted. This eminently sensible 
disposition of the matter was casually suggested quite early in the ses- 
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sion and did not originate with the Connecticut delegation. Dr. Johnson 
and his colleagues deserve credit, however, for putting it formally before 
the convention with an array of unanswerable arguments ; and the agree- 
ment has ever since been known as the “Connecticut compromise.^^ It 
removed the greatest single obstacle to harmony. 

The decision in favor of proportionate representation in the lower 
house, however, made it necessary to determine how population should 
be computed ; and diflSculty at this point was produced by the existence 
of slavery. Should slaves be regarded as persons or as chattels? If the 
former, they ought to be counted in; if the latter, they ought to be left 
out. With a view to increasing their quotas in Congress, the Southern 
states naturally wanted the slaves included; the Northern and Middle 
states, having few slaves, quite as naturally wanted them disregarded; 
and much lively discussion ensued. A possible solution was, however, 
already in men^s minds wdien the convention met. When asking the states 
for additional funds in 1783, Congress had proposed changing the basis 
of requisitions from land values to numbers of population, so com- 
puted as to include three-fifths of the slaves. This “federal ratio’^ was 
early incorporated in the Virginia plan as an amendment; it found a 
place also in the New Jersey scheme; and, notwithstanding individual 
differences of opinion, it was ultimately adopted by the convention as 
being, in the wmrds of Rufus King, “the language of all America.^’ There 
was no defense for it in logic. But it represented the closest approach to 
a generally satisfactory arrangement that a body of practical-minded 
men could discover. The slave states received less representation than 
they thought their due. They found compensation, however, in a provi- 
sion that direct taxes laid by Congress should be apportioned on the 
same reduced basis as representation — although, in point of fact, direct 
taxes were actually imposed by the national government only three 
times before slavery was abolished. 

Still another compromise pertained to the powers of Congress over 
commerce. The states north of the Potomac had large commercial in- 
terests, and, having suffered most from the commercial anarchy of the 
Confederation period, they wanted Congress to have full power to regu- 
late trade and navigation. The four states farther south, however, were 
agricultural, and their delegates feared that Congress would levy export 
duties on Southern products and in other ways discriminate against the 
non-commercial section. Furthermore, there was the question of the slave 
trade. The Northern states would have been willing to see the traffic 
abolished immediately, and Maryland and Virginia, being well stocked, 
had no great interest in it. But Georgia and the Carolinas wanted it to 
continue, and the convention was told firmly that these states would 
never accept the new plan “unless their right to import slaves be un- 
touched.^’ The outcome was an agreement which placated all elements. 
Congress was to have broad powers to regulate navigation and foreign 


2. The 
three- 
fifths 
clause 


3. Com- 
merce 
and the 
slave 
trade 


The con- 
stitution 
com- 
pleted 


30 INTRODUCTION TO AMERICAN GOVERNMENT 

trade, including power to lay duties on imports. But duties on exports 
were forbidden, and the importation of slaves was not to be interfered 
with by the national government (except to the extent of a head-tax not 
exceeding ten dollars) prior to the year 1808. 

Many other important matters claimed the attention of the delegates 
through the sultry mid-summer days during which the convention pa- 
tiently pursued its labors. The^ nature and powers, and especially the 
mode of selection, of the executive absorbed much time and thought, the 
more by reason of the fact that plans gradually took form for a chief 
executive different from any that the world had ever known. The man-^ 
ner of electing senators— whether by the people, by the state legislatures, 
or by some agency especially devised for the purpose — ^proved difficult to 
decide. The appointment and status of the national judiciary provoked 
ardent discussion. The miscellaneous powers to be vested in Congress, 
the mode of admitting new states, the control of the national govern- 
ment over state militia, the manner of amending the new constitution — 
these and a score of other matters required painstaking consideration. 
From first to last, the Virginia plan, and amendments thereto, formed 
the main basis of discussion. First, the essentials of the plan, as em- 
bodied in the Randolph resolutions, were threshed out in committee of 
the whole. Then, after being reported back to the convention consider- 
ably altered, they were again debated in full. ,Next, the growing docu- 
ment was turned over, near the close of July, to a committee of detail, 
which worked it into a balanced constitutional text; and the convention 
spent upwards of six weeks more in discussing this draft. Finally, 
Gouverneur Morris, aided by his fellow-Pennsylvanian Wilson, wrote 
out with his own hand the completed fundamental law, putting it into 
the lucid English for which it has ever since been notable among great 
documents; and on September 17, thirty-nine delegates, representing 
twelve states, signed it.^ 

To a group of delegates, Franklin, whose role had been chiefly that 
of conciliator, remarked while the signatures were being affixed that 
^'often and often^^ during the session he had looked at a sun painted 
on the president's chair without being able to tell whether it was 
rising or setting, ^^Now, at length," he added hopefully, #I have the 
happiness to know that it is a rising, and not a setting, sun." The 
real test, however, was yet to come. The convention had ignored the 
instructions given most of its members, and, instead of patching up the 
Articles, had prepared a new and very different frame of government. 
Would the people of the states approve what it had done? Even the 
delegates were not very enthusiastic about their handiwork. Three of 
those who were present when the document was signed refused to put 

^The monumental collection of sources on the work of the convention is M. 
Farrand, The Records of the Federal Conversion, 3 vols. (New Haven, 1911), rev. 
ed., 4 yols. (New Haven, 1937) . The best pneral account is the same historians The 
Frmnirw of the Constitution of the United States (New Haven, 1913). 
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their names to it. Of thirteen who were absent^ at least four are known 
to have been unsympathetic. Few, if any, were entirely satisfied: Franklin, 
although optimistic, had misgivings; Hamilton admitted that he signed 
mainly because he felt that the proposed scheme of government could 
not possibly prove worse than the existing one. 

The Struggle Over Ratification 

In laying the results of its labors before Congress, the convention 
made two significant recommendations: (1) that in each state the in- 
strument be submitted to a convention chosen by the people, and (2) 
that steps be taken to put it into effect whenever as many as nine states 
should have approved it. The object of the first proposal was, as Hamil- 
ton explained, to give the new plan of government a more popular basis 
than it would have if ratified merely by the state legislatures.^ The aim 
of the second was, of course, to enable the plan to go into operation 
w^hen endorsed by a good working majority of the states, without waiting 
for the unanimity which it had taken three and one-half years to obtain 
in the case of the Articles. With scant show of enthusiasm, Congress 
assented to both suggestions; and on September 28 the constitution 
was transmitted to the states without recommendation or other com- 
ment. 

The controversies that had stirred the convention were now transferred 
to the country at large; from New England to Georgia, the new frame 
of government was seized upon and discussed, dissected, explained, 
praised, denounced. Objections arose in many quarters. There were men 
who, like Patrick Henry and Samuel Adams, were so imbued with the 
Revolutionary concepts of liberty that they took instant offense at any 
proposal looking toward a centralization of authority.^ On the other 
hand, some people thought that the new plan did not provide for as much 
centralization as was needed. The paper-money elefnents were aroused by 
the clause which forbade the states to issue bills of credit. Many 
Northerners considered that too much was conceded to the slave-holding 
interests; many Southerners felt .that these interests had been dealt 
with unfairly. Large inland elements — small farmers, backwoodsmen, 
pioneers — feared the effects of the commercial powers given to Congress; 
men of property, although generally favorable, wondered how freely 
the new taxing powers would be used.^ Everywhere the complaint was 
voiced, and rightly, that the document failed to take any notice of those 
fundamental rights and liberties — freedom of speech, freedom of the 

1 The Federalist, No. xxn (Lodgers ed., 135). In addition, it may have been thought 

that conventions would act more favorably. ^ . 

2 look on that paper” [the proposed constitution], said Patrick Henry, “as the 
most fatal plan that could possibly be conceived to enslave a free people.” 

» On the controlling influence of the professional and propertied classes in adopting, 
as well as framing, the constitution, see G. A. Beard, Economic Interpretation of the 
Constitution, cited above, and 0. G. Libby, Geographical Distribution of the Vote of 
the Thirteen States on the Federal C&mtituiwn (Madison, Wis., 1894), 
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press, freedom of assembly, right of petition, and religious liberty— 
which had been so carefully guaranteed in the bills of rights prefixed to 
most of the state constitutions. No single group of objectors could have 
prevailed by its own efforts; but in- most states the various hostile ele- 
ments tended to merge into an opposition extremely difficult to convert 
or to overcome. 

In the Philadelphia convention, the interests hardest to appease were 
the small states. The conclusions arrived at were, however, on the 
whole favorable to those states, which accordingly became the first to 
ratify. Delaware “came undei^the federal roof’^ on December 7, 1787 ; 
New Jersey, on December 18; Georgia, on January 2, 1788, and Con- 
necticut one week later. Pennsylvania, although a large state, was cen- 
trally located and federally inclined, and its convention ratified early, 
i.e., on December 12. This rapid pace, however, could not be main- 
tained. In Massachusetts, Virginia, New York, and other states, time was 
required to rally support; and while there was never much doubt that 
as many as nine states would eventually ratify, there was grave danger 
lest some state which was indispensable to the proposed union because 
of its location and general importance should remain obdurate. By clev- 
erly appeasing Samuel Adams and John 'Hancock, to whom the “Anti- 
Federalists^' of the interior looked for leadership, the supporters of the 
new system won in Massachusetts, February 7, 1788, although by an 
extremely close vote, and only after agreeing to a series of suggested 
amendments aimed at reducing the power of the central government. 
Between April and June, Maryland, South Carolina, and New Hamp- 
shire followed, each after a hard contest. This brought up the number 
to the required nine. But no one supposed that the new government 
could be launched successfully on this minimum basis. Even after Vir- 
ginia (following an exceptionally bitter fight in which Patrick Henry 
led the irreconcilables) gave a favorable decision, the battle was but 
half won; New York was still outside, and NW York was a pivotal 
state without which the union would be a mere caricature. 

Moreover, the opposition in New York, especially in the rural sections, 
was very formidable. Knowing it to be so, the friends of the constitution 
made every effort before the state convention met at Poughkeepsie to 
convince the people that the plan of government proposed was moderate, 
safe, and workable. The most active champion was Hamilton, who, after 
having been regarded somewhat slfeptically at Philadelphia on account 
of his ultra-conservative views, now came into his own as a leader in the 
campaign for ratification and later in the effort to start off the new 
government on lines calculated to develop strength and inspire respect; 
He it was who now conceived the idea of printing in the leading news- 
papers of the state a systematic exposition and defense of the constitu- 
tion in the form of a series of brief public letters, associating with himself 
for the purpose another able New Yorker, John Jay, and also the 
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most convincing expounder outside of New York, namely, Madison. The 
result was the remarkable group of papers, eighty-five in number, appear- 
ing over the pen-name ^Tublius,” but known ever since to students 
of American histoiy as The Federalist, The letters were prepared in haste 
and published, at the rate of three or four a week, as campaign docu- 
ments.^ But their authors— all young and vigorous men — ^were full of 
their subject and knew how to write; and, taken as a group, the papers 
have never been surpassed as examples of direct, lucid, and convincing 
exposition. Gathered in book form even before the series was finished, 
and constituting one of the world’s few really great treatises on gov- 
ernment, the collection has passed through more than thirty editions.^ 
Better than anything else — ^unless possibly Madison’s Notes — ^it shows 
what the constitution meant to the men who made it. 

Whether because won over by Hamilton and his collaborators or 
because of being unwilling to see the state remain outside the union 
after all but two of the others had joined, the New York convention 
finally ratified, on July 26, although by a margin of only three votes. 
Meanwhile, on July 2, it was ofiicially announced in Congress that the 
ninth state had ratified, and attention was turned to preparations for 
putting the new government into operation. The states were called upon 
to choose presidential electors, senators, and congressmen, and New York 
City was selected as the temporary seat of government. Then the old 
Congress, expiring prematurely for lack of a quorum, disappeared, leav- 
ing the field clear for its successor. The new House of Representatives 
was organized on April 2, 1789; the Senate came together three days 
later; and on April 30, Washington took the oath of oSice as president.® 
Seven months afterwards, North Carolina, appeased by the decision of 
Congress to submit to the states a series of constitutional amendments 
guaranteeing civil rights, and threatened with being treated commercially 
as though a foreign country, ratified the new fundamental law; and 
similar action by Rhode Island in the spring of 1790 made the union 
complete. 

The new ^^supreme law” which the founding fathers thus arduously 
devised and hopefully adopted has served as a charter of free govern- 
ment in this country for over a century and a half. Within this time, 
it has seen thirteen states increase to forty-eight, less than four million 
people become more than one hundred thirty -three million, a simple 
frontier existence transformed into the bewilderingly complex national 

^ Hamiltoii alone wrote upwards of sixty of them. Madison contributed some 
fifteen and Jay about half a doiln. A few were prepared by Hamilton and Madison 
jointly. These two men were destined to draw far apart on questions of constitu- 
tional interpretation in later days, but in the present fight they stood shoulder to 
shoulder. 

2 The title of the first edition was Federalist; A Collection of Essays Written 
in Favor of the New Comtitution i^ew Nork, 17^). The best editions for present 
use are those of H. C. Lodge (New York, 1888) and P. L. Ford (New York, 1898). 

» The launching of the new government is described in J. S. Bassett, TAe Federalut 
jSystcw (New York, 1900), Chap. I. 
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life of the present day. Nowhere else is there a written constitution 
with so imposing a record. To be sure, the instrument has undergone 
change by the addition of twenty-one different amendments. To be Sure, 
too, its terse but pregnant phrases have' in many instances proved only 
starting points for interpretation, usage, legislation, administrative action, 
and judicial decision from which have flowed ever-widening streams of 
new constitutional law and practice. Without such flexibility, it would 
never have survived; indeed, there are people who would have it com- 
pletely overhauled and rewritten in our day. Despite all, however, the 
constitution as it came from the hands of the framers still lives, and 
the broader features of the plan of government for which it provided 
are as yet intact. 

The Constitution’s Characteristics and Sources 

“This paper,” wrote Robert Morris in commending the constitution 
to a friend, “has been the subject of infinite investigation, disputation, 
and declamation. [While some have boasted it as a work from Heaven, 
others have given it a less righteous origin. I have many reasons to 
believe that it is the work of plain honest men, and such, I think, it will 
appear.” Herein lies the reason why the instrument, once adopted, suc- 
ceeded and survived beyond the hopes of its most ardent sponsors. First, 
as constitutions go, it was a brief and simple document. Even with the 
‘ later amendments, its approximately six thousand words fill only twelve 
or fifteen pages of print; one can read it through in leisurely fashion 
in half an hour. Had the text been fuller and more detailed, some doubts 
and controversies of later days would unquestionably have been averted. 
Excess of detail, however, could easily have proved a handicap. The 
arrangement of subject-matter has sometimes been criticized aS not 
wholly logical. The fault, however— if it be one — ^has been of no prac- 
tical significance. Following a brief preamble (important as a statement 
:Of general pirrpose, but having no legal force), three main articles are 
devoted to the legislative, executive, and judicial branches, respectively. 
Four lesser articles deal, in order, with the position of the states, the 
modes of amendment, the supremacy of national power, and ratification. 
Finally come the amendments, appended at the end and numbered 
serially. 

Thanks to the committee of detail, and especially to Gouverneur 
Morris, the language of the original document is clear, direct, and con- 
cise; there is not an unnecessary word or an intentionally ambiguous 
phrase. To be sure, some clauses, e.g., that aulihorizing Congress to “regu- 
late commerce . . . among the several states,” lend themselves to more 
than one interpretation; and the conflicts and decisions arising out of 
resulting differences of opinion make up a considerable part of the 
country s constitutional history in the past hundred and fifty years. 
Nevertheless, our greatest constitutional controversies are traceable 
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rather to omissions than to provisions, of doubtful meaning. In part, these 
omissions are accounted for by the impossibility of foreseeing techno- 
logical advances and economic developments which in later days have 
put a new aspect on the work of government — for example, the changes 
in transportation and communication resulting from the introduction of 
steam-power, electricity, aviation, and radio broadcasting. But in part 
they arose also from the unwillingness of the constitution's architects to 
Jeopardize their work by forcing decisions on delicate matters which it 
was possible to pass over in silence. Could a state, by its own volition, 
withdraw from the new Union? The constitution did not undertake to 
say. It could be argued plausibly that the Union was intended to be 
permanent, and that no member had a right to secede. On the other hand, 
the ^^sovereignty” of the states was nowhere expressly denied, and the 
thrice-repeated assertion of the Articles that the Union was to be '^per- 
petual” found no place in the new instrument. The matter was glossed 
over, not because men of insight like Madison and Hamilton were 
unmindful of it, but because of the inexpediency of pressing it at a 
time when the preservation of a central government of any kind what- 
soever was hanging in the balance. The "plain honest men^^ of whom 
Morris wrote were bent on an immediate practical remedy for the defects 
of the existing government, not on anticipating and providing for every 
contingency that might later arise. They did, however, endow Congress 
with powers capable of broad interpretation ; they also provided modes 
of constitutional amendment; and thus, significantly, they left the way 
open for the national government in subsequent times to concern itself 
with multifold interests and problems — agriculture, labor, banking, immi- 
gration, and what not — ^which in the constitution itself went entirely 
unmentioned. 

It follows that the fathers did not go out of their way to invent The con- 
political forms. Nor did they borrow far afield. Some of them were stii- ws 
dents of Vattel, Montesquieu, and other Continental writers; some had 
read history and could cite the failures of ancient confederacies or draw 
illustrations from the experiences of France and other Continental states. 

I But, as some one has remarked, this knowledge taught them rather^ 

I what to avoid than what to adopt; and in so far as they drew upon Euxo- 
pean sources at all, those sources were the common law, the principles 
of liagna Carta and the Bill of Rights, the writings of Locke and Black- 
stone, and other characteristic products of their English motherland. In 
the main, however, this rich heritage had passed to America far back 
in colonial times, and, at the day when the national constitution was 
made, was already deeply embedded in the constitutions, laws, and usages 
of the states. In a very true and literal sense, therefore, the new instru- 
ment grew out of the political life of Americans themselves in the colonial 
and Revolutionary periods, "Experience,” said John Dickinson, "must^ 
be our guide; reason may mislead us.” Fortunately, our forefathers had 
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accumulated enough political experience by 1787 to serve as a rich and 
adequate resource. 

Through the descending years, the constitution has been venerated as 
a bulwark of American democracy. But it also has been disparaged as a 
bulwark of special interests, particularly those of property. There can 
be no denying that, in its origin and intent, it was not, by any present-day 
standard, democratic. Speaking broadly, it was made by the well-to-do; 
it presupposed the property (or as we might say today, the capitalist) 
system; it had as a main objective the safeguarding of social order and 
stability, always fervently desired by the propertied classes; as a pro- 
posed frame of government, it was never submitted to a direct vote of the 
people, who quite possibly might have rejected it; the state conventions 
which so arduously, and in some cases so narrowly, ratified it had 
behind them only the highly restricted electorates characteristic of the 
period. 

This, however, does not tell all. The eighteenth century was itself not 
democratic by present-day standards. The nineteenth was the century of 
ripening democracy, in America no less than in Europe. The constitu- 
tion's authors did not foist their product upon helpless states; every 
state was free to accept or reject it, and to permit as many of its inhabi- 
tants as it liked to help choose those who were to make the decision. The 
great objectives of law, order, and stability sought by those who sup- 
plied the driving force were bound, in the long run, to be to the advantage 
of the masses as well. Still more important, the constitution, while itself 
conservative and cautious, interposed no immovable barriers to the pro- 
gressive unfolding of democracy in response to changing conditions and 
ideas in later generations. If we have democracy today, it is democracy 
under the constitution, and well within the limits of the instrument's 
potentialities from the beginning. 
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CHAPTER rv 

HOW THE NATIONAL CONSTITUTION DEVELOPS 

Our national constitution has been in operation more than a century 
and a half— longer than any other one in the world.^ Moreover, if 
Madison and Hamilton could look over it as it has emerged from the 
years, they would have no difficulty in recognizing it. For although 
those who made it realized that it was not perfect, and wisely provided 
ways of amending it, the document has undergone relatively little tex- 
tual change. A few short passages — amounting to perhaps one-seventh 
of the whole— have been rendered obsolete by repeal, and enough new 
matter has been inserted to fill four or five pages of print. As measured,^ 
however, against the full and rich content of the nation’s history, the 
biography of the constitution as a document is brief. The “bundle of 
compromises” still stands largely intact. 

From this must not be inferred, however, any lack of actual con- 
stitutional growth and change. The moment the new fundamental law 
went into operation, executive officers, lawmakers, and courts necessarily 
started interpreting and applying its provisions; and the resulting deci- 
sions and acts forthwith began to amplify and fill out those provisions 
by adding — ^not in the document, but in accumulating practice based 
upon it — a wealth of ever-expanding detail. Moreover, as the country 
grew and the tasks of government became more complex, decisions and 
usages — still presumably grounded upon pertinent articles and clauses, 
but not actually incorporated into them — carried over into new and 
wider areas (including many not envisaged at all by the constitution’s 
framers) — ^until they were found involving no longer mere “detail” in 
any usual sense, but matters of fundamental importance as well. With 
this sort of thing going on for one hundred and fifty years, the con- 
stitutional text, even with twenty-one formal amendments added, becamel 
only a sort of core (or, to change the figure, skeleton) of the actual| 
operating constitutional system; and while we still may properly enough; 
refer to the document itself as "'^the constitution,” in a larger and truer' 
sense the constitution is the document as enveloped in a vast, living, 
changing complex of interpretations and usages — an accumulation of 
constitutional principles and practices so extensive that even scholars 
undertaking to set forth our national constitutional law in the relatively 
concise form of a textbook rarely succeed in covering the subject in 

^The constitution of Massachusetts ostensibly dates from 1780 , but has been 
largely rewritten in later times. 
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less thto a thousand pages. Turning now for a closer look at the ways 
in which the constitution — -the constitution in this broader sense-— de- 
velops, we start with formal amendment of the basic text, but soon come 
also to legislation, judicial construction, and other procedures for which 
the document merely provides guide-posts marking points of departure. 

Methods of Constitutional Amendment 

Even if the constitution's makers had considered the new fundamental 
law satisfactory in all respects when it came from their hands, they would ing 

^ * clause 

have been statesmanlike enough to realize that changing conditions and 
ideas would not long permit it to remain so. They had had experience 
with one national constitution, and also with some state constitutions, 
which had proved nearly impossible to amend, and they did not want 
the new instrument to suffer from such rigidity. On the other hand, they 
did not want it to be capable of being amended too swiftly or easily. 
Accordingly, they devised somewhat difficult, but not prohibitive, amend- 
ing procedures as follows :f^^The Congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose amendments to this con- 
stitution, or, on the application of the legislatures of two-thirds of the 
several states, shall call a convention for proposing amendments, which 
in either case shall be valid to all intents and purposes as part of this 
constitution, when ratified by the legislatures of three-fourths oi the 
several states-, or by conventions in three-fourths thereof, as the one or 
the other mode of ratification may he proposed by the Congress.^^ l^The 
only restriction placed upon the free operation of these procedures faside 
from a temporary one relating to the slave trade) is that no state may be 
deprived of its equal representation in the Senate without its consent. 

Although two methods of initiative and two methods of ratification stages 
are provided for,, all amendments thus- far adopted have been proposed a^eM- 
in the same way, i.e., by joint resolution of the two branches of Congress, 
and all except the Twenty-first (repealing national prohibition) have 
likewise been ratified in the same manner, is., by action of the state 
legislatures. Any amendment supported at both ends of the Capitol by a 
two-thirds majority of those present and participating when the vote i.ini- 
is taken (quorums being assumed^) is transmitted by the secretary of 
state to the governors of the several states, to be laid by them before 
the legislatures or conventions. The president will naturally have an 
interest in whatever is proposed, but he has no veto upon it,® and in 
fact amendments are not ofiSicially submitted to him at all. 

'3- Art. V. . ■ 

2 That two-thirds of a quorum in each house, rather than two-thirds of the entire 
membership of the house, meets the requirement was definitely established in the 
National Prohibition Cases, 253 U. S. 350 (1920), 

® Hollingsworth et al. t». Virginia, 3 Dallas 378 (1798)* In submitting an amendment, 
said the Court, Congress is hot legislating. Neither is a state legislature doing so when 
Ratifying— with the result that l£e governor has hd veto on ratifications, 
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This does not mean that there has been any lack of attempts to secure 
the launching of amendment proposals by the alternative method of 
a national convention. At one time or another, indeed, the legislatures 
of considerably more than two-thirds of the states have called upon Con- 
gress to convoke a convention for the purpose. Sometimes such a request 
has been made in behalf of a particular proposed amendment, as, for 
example, in more than a score of earlier cases in which the object sought 
was the popular election of United States senators, or, as in a group of 
later instances, the repeal of the Eighteenth Amendment. Sometimes the 
aim has been more general, as in the case of appeals voiced by different 
states at the time of the nullification controversy of 1832, and again in 
1859-60 when civil war was imminent. The opinion has sometimes been 
advanced that every request for a convention made at any time by a 
state is to be regarded as pending indefinitely, and that whenever two- 
thirds of the states are found to have made such a request (a situation 
that has long existed) Congress should forthwith call a convention. This 
^^cumulative” view, however, is not generally accepted. Even though 
there never has been any official determination of the period of time at 
the end of which a request from a state shall be regarded as having lapsed, 
it is hardly conceivable that Congress would act unless petitions were 
received from the necessary number of states within a sufficiently limited 
period to create an appearance of concerted demand; and; in practice, 
such concurrence would be likely to lead Congress itself to place the 
desired amendment before the states, as in the instance of prohibition 
repeal. If a convention were once convoked, it presumably could go as 
far as it liked in proposing amendments, and might even put before the 
country a completely rewritten fundamental law.^ 

Whether a given amendment shall be acted upon within the states 
by the legislatures or by conventions specially chosen for the purpose 
is determined entirely by Congress. It is more economical to employ the 
legislatures ; and, although the original constitution was ratified by con- 
ventions, the legislative method was adhered to uniformly for amend- 
ments until the Twenty-first was submitted in 1933. Conventions, 
however, are likely to give quicker results, and they have the further 
advantage of being chosen by the people with reference solely to the 
proposal upon which they are to act. As recognized belatedly by both 
of the major political parties, the prohibition question was one on which 
it was peculiarly appropriate to use the convention method; and it was 
resorted to at the time of repeal, although not at that of original 
adoption. Whichever plan is employed, reports of actions taken are sent 

1 For twenty-five years, books have been appearing voicing proposals for a general 
constitutional revision through the medium of a convention. Among them may be 
mentioned: W. MacDonald, A New Constitution for a New America (New York, 
1921) ; W. K. Wallace, Our Obsolete Constitution (New York, 1932) ; W. Y. Elliott, 
The Need for Constitutional Reform (New York, 1935) ; H. Hazlitt, A New Constitu-- 
tion Now (New York, 1942) ; and A. Hehmeyer, Time for Change; A Proposal for a 
Second Constitutional Convention (New York, 1943). 
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by the governors to the Department of State, which, if and when the 
necessary three-fourths majority is attained, proclaims the amendment 
effective as part of the constitution.^ 

What of a proposal that fails to secure the necessary three-fourths? 
Until rather recently, the view was that, rejection never being officially 
proclaimed, a proposal in this position remains ^'outstanding” and might 
be pushed across the line decades, or even generations, afterwards by 
belated ratifications; in 1869, the Ohio legislature solemnly ratified an 
amendment submitted eighty years previously! Beginning with the 
Eighteenth Amendment, however, a new procedure appeared. By its own 
terms, that proposal was to remain before the states no longer than 
seven years; if not ratified by the requisite number within that period, 
it was to be regarded as dead. The Twentieth and Twenty-first Amend- 
ments contained similar provisions; and inasmuch as, when the principle 
of limitation was challenged, the Supreme Court upheld it as correct 
and the seven-year period as reasonable,^ it is to be presumed that, even 
when containing no express limitation, amendment proposals will hence- 
forth tend to be regarded as "alive” only for something like a seven- 
year period. A child labor amendment submitted in 1924 has, nevertheless, 
been acted upon by state legislatures as recently as 1937 ; and in recog- 
nizing it as still pending in 1939, the Supreme Court indicated that the 
question of how long a proposed amendment shall remain subject to 
ratification is one for Congress, not the courts, to decide.® 

Can a state, once having ratified an amendment, change its mind 
and reverse its action? The Supreme Court has never passed upon the 
question, but Congress has answered it in the negative. New Jersey, 
Ohio, and Oregon undertook to withdraw their ratifications of the Four- 
teenth Amendment, New York her ratification of the Fifteenth, and Ten- 
nessee hers of the Nineteenth. On the first occasion, the ratifications of 
New Jersey and Ohio were necessary to the required number, and Con- 
gress ordered that they be counted. In the light of this precedent, the 
secretary of state considers every ratification final. There is, on the other 
hand, nothing to prevent a state which has rejected an amendment from 
later reversing its decision and ratifying.^ Finally, under judicial inter- 
pretation of Article V, ratification must be literally by state legislatures 

1 2ev, Stat. of [/. § 205; G. Hunt, The Department of State, 168-178. In Billon 

v. Gloss, 256 U. S. 368 (1921), the Supreme Court has said that an amendment be- 
eomes elective the moment when the last of the required number of states ratifies. 

2 Billon t;. Gloss, 256 U. S.368 (1921). 

s Coleman Miller,. 307 U. S. 443 (1939). The view is logical since it is Congress 

that submits the amendment in the first place. 

^ In 1937, the Kentucky court of appeals denied the right of the state legislature 
to ratify the child labor amendment after a previous legislature had rejected it and 
after more than one-fourth of the states had similarly rejected it, unless the amend- 
ment were resubmitted by Congress. Wise v. Chandler, 108 S.W. (2nd) 1024. But 
the federal Supreme Court’s decision of 1939 mentioned above upheld the supreme 
court of Kansas to the effect that that state’s concurrence in the amendment in 1937 
v?m not affected by its previous rejection of it; and this, of course, represents the 
actual law on the subject. 
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or coiiVentioiiSj as Congress may ordain, and not by the people acting 
directly. In 1918, Ohio amended her state constitution so as to provide 
that after her legislature should have ratified a federal amendment the 
voters should be given an opportunity through a referendum to confirm 
or reverse the decision. A test case being brought, the federal Supreme 
Court held that the term “legislature” as employed in the Fifth Article 
means an elected representative body, and not the people in the mass.^ 

The Twenty -one Amendments 

The stares were not yet safely gathered under the “New Roof,” as 
the constitution was popularly Called in early days> before proposals 
began to be made for “extensions of the eaves” and Other more or less 
drastic alterations. In all, no fewer than 1,964 drafted amendments 
(many of them identical, of course, or at all events relating to the same 
matter) were introduced during tie first hundred years of the con- 
stitution's history, and 2,056 others found their way to the clerks' tables 
between 1889 and 1941.^ Nowadays, anywhere from forty to seventy^-five 
proposals are presented in the prescribed form during an average session. 
The total number of amendments actually endorsed by the two houses 
since 1789 is, however, only twenty-siXj and the number ratified by the 
states only twenty-one. Indeed it 'would hardly be erroneous to say that 
only eleven actual amendments have been adopted, because the first ten 
so-called amendments were, to all intents and purposes, contemporary 
addenda to the original constitution rather than amendments to a finished 
document. A good deal of trouble would have been Saved if they had 
been incorporated at the outset. 

... As submitted to the states in 1787, the new fundamental law contained 
no bill of rights, and indeed hardly anything bearing directly on what 
we are accustomed to think of as civil liberties. To be sure, the framers 
did not fail to consider the subject. But since eleven of the existing state 
constitutions contained formal bills of rights or their equivalent, and 
since, in addition, the federal government was to have only delegated 

3- Hawke v. Smith, 253 U. S. 221 (1920). There is no constitutional obstacle to an 
‘^advisory referendum” on a proposed amendment, before the legislature Votes; and 
such a test of public opinion has been made in a number of states* Official decision, 
however, must be by legislature or convention. See W, A. Kobinson, “Advisory Eef- 
erendum in. Massachusetts on the Child Labor Amendment,” Awer. Polit, Sci. Rev,, 
XIX, 69-73 (Feb., 1925). It may be added that where the convention method of 
ratification is employed, delegates are likely to be instructed by their constituents 
as to how they shall vote, and that to a degree this attains the same object aS a 
referendum on the lines attempted in Ohio. 

2 The proposals between 1789 and 1889 are classified and described in the mono- 
graph by H. V, Ames listed on p. 57 below; thoSe between 1889 and 1929 are simi- 
larly classified in M. k. Musmanno, “Proposed Amendments to the Constitution,” 
70th Cong., 2nd Sess., House Doc. No. 551 (1929) ; and the 740 introduced between 
IflSfi and 1941 are listed in E. A. Halsey Ecomj).], Proposed Amendments to the Con^ 
Mtution of the United States Introduced in Congress December 6, 1926^January S, 
194t (Washington, 1941). Amendments proposed from year to year will be found 
listed in the appropriate volumes of the Statutes at Large. It is hardly necessary to 
add that the annual grist contains many that are trivial and Soma that are palpably 
ridiculous. 
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powers — none of which, it was believed, would carry authority over 
matters which a federal bill of rights could reach — ^inclusion of provisions 
on the subject was decided to be superfluous. “Why/^ asked Hamilton, 
^'declare that things shall not be done which there is no power to 
do?^'^ In this, however, the convention misjudged the temper of the 
country. The deficiency was promptly taken up by the critics and made 
a leading argument against ratification; and of the 124 amendments 
formally proposed by seven of the states when ratifying/;the great 
majority had to do with this matter. After ratification, little time was 
lost in rectifying the error. In Virginia, Madison was chosen to the 
first Congress under pledge to use his influence to bring about the adop- 
tion of a federal bill of rights; and in June, 1789, he introduced a 
long series of proposals looking to that end. Of seventeen amendments 
voted by the House, twelve were endorsed by the Senate, and ten were 
ratified by the states. Eight of the number embodied the desired express 
guarantees of personal and property rights; ^ the Ninth provided that the 
enumeration of certain rights in the constitution should not be construed 
“to deny or disparage others retained by the people”; and the Tenth 
was intended to clear up lingering doubts as to precisely what powers 
were reserved to the states or to the people. 

The next two amendments were adopted to overcome practical diffi- 
culties arising early in the constitution's history. In the case of Chisholm 
V* Georgia,® the Supreme Court held, in 1793, that a citizen of one state 
could sue another state in the federal courts. To people of strong states' 
rights views, this was shocking doctrine; and under their influence the 
Eleventh Amendment was adopted, in 1798, stipulating that “the judicial 
power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any 
foreign state.” 

Whether this amendment was desirable depended on the point of 
view. But the threatened breakdown, in 1800, of the system of electing 
the president, because of a tie between Jefferson and Burr, brought a 
change which — even though resisted stoutly at the time— looks from this 
distance to have been a practical necessity. The nature of the crisis, 
and the device adopted to prevent it from recurring, will be explained 
at a later point.^ Suffice it to say here that the Twelfth Amendment, 
ratified in 1804, provided for separate balloting for president and vice- 
president. 

The first half of the nineteenth century saw many new state constitu- 
tions framed and many older ones revised; but, apart from the amendment 

1 No. nxxxiv (Lodgers ed., 537). 

2 These, of coufse, are binding on the national government only, and not on the 
states. Cf. Chap. IX below. 

»'2,Dallas.41§. ' ' 

■„ * See' p*. 2^, below. '' 
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just mentioned, no change took place in the national written con- 
stitution, notwithstanding that hundreds of proposals made their appear- 
ance in Congress. Then, however, came the Civil War, and as a result 
of it, three amendments designed primarily to define and protect the 
rights of the recently emancipated Negroes, and all forced upon the 
Southern states as a condition of their restoration to their former places 
in the Union. One— the Thirteenth (1865)— prohibited slavery ; another 
—the Fourteenth (1868)— defined citizenship, laid important new re- 
strictions upon the states in the interest of civil rights, and penalized states 
denying the suffrage to male inhabitants except for participation in rebel- 
lion or other crime; and the third— the Fifteenth (1870) — forbade both 
state and federal governments to abridge or deny the right to vote on 
account of race, color, or previous condition of servitude. All were im- 
portant; and although the penalty prescribed in the Fourteenth for 
withholding the suffrage has never been enforced,^ the “privileges and 
immunities,” “due process,” and “equal protection” clauses contained in 
this same amendment have influenced our social and economic develop- 
ment almost beyond computation. 

Forty-three years now elapsed without further change in the written 
fundamental law, and people interested in various reforms began to 
wonder whether amendments would ever again be found possible unless 
easier amending procedures were introduced — an objective itself attain- 
able only through an amendment. A period of great national growth 
witnessed, however, weighty changes in political, economic, and social 
conditions and attitudes; and in the space of twenty years (1913-33) 
the constitution was amended no fewer than half a dozen times. First 
came an express grant of authority for federal taxation of incomes. Not- 
withstanding that a federal income tax had once been sustained as an 
indirect tax,^ a new. law of the kind passed in 1894 was construed by the 
Supreme Court ^ as imposing a direct tax which, under the terms of the 
constitution, must be apportioned among the states “according to their 
respective numbers”— a thing that obviously could not be done in the 
case of a tax of this nature. After prolonged agitation, Congress, in 1909, 
submitted to the states a proposal that the federal government be author- 
ized to “lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several states, and without regard to 
any census or enumeration”; and in 1913 this categorical provision— 
the basis of our present drastic federal taxation of incomes — ^was added 
to the constitution as the Sixteenth Amendment. The amendment does 
not undertake to say whether an income tax is or is not a direct tax; 
it simply authorizes such a tax to be laid without reference to appor- 
tionment. 

1 See pp. 173-174 below. 

2'Springer v. United States, 102 U S. 585 (1880) . 

8 Pollock V. Farmers’ Loan and^JTrust Company, 158 U. S. 601 (1395). : 
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The Seventeenth Amendment, providing for direct popular election 
of senators, dates also from 1913. This mode of election found few 
supporters in the convention which framed the original constitution. But 
it was advocated as early as 1826; and from 1893 onwards the House of 
Representatives repeatedly passed resolutions favoring it. The Senate 
remained obdurate until 1912, when, however, it finally yielded; and in 
1913 the amendment became effective.^ 

The next two amendments dated from shortly after the first World 
War and in part owed their adoption to wartime experiences. One, the 
unlucky Eighteenth, launched a gigantic experiment in the regulation 
of human behavior by undertaking to do away with the liquor trafiic; 
the other, the Nineteenth, nationalized woman suffrage. A movement for 
suppressing the transportation and sale of intoxicating liquors had been 
under way for decades, and by 1917 eleven states had constitutional 
prohibition, ten had statutory prohibition, and five others were about 
to pass under prohibition laws or amendments. As soon as we entered 
the war, Congress forbade the manufacture and importation of all spirit- 
uous liquors for beverage purposes for Hhe duration’^ ; and shortly after- 
w^ards a constitutional amendment was submitted to the states providing 
that ^^after one year from the ratification of this article the manufacture, 
sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and all 
territory subject to the jurisdiction thereof for beverage purposes is 
prohibited.” Ratified by the necessary thirty-six states, the amendment 
was proclaimed in January, 1919, and a year later it took effect. 

The background of the Nineteenth Amendment, dealing with woman 
suffrage, will be reviewed when we later take up the subject of qualifi- 
cations for voting.^ A resolution submitting the proposal was passed by 
the House of Representatives early in 1918. Despite earnest support 
from President Wilson, the Senate twice refused to concur, A year later, 
however, agreement was reached; and ratification by the states proceeded 
with such alacrity that on August 26, 1920, the amendment was ready 
to be proclaimed. Like the Fifteenth, and in almost the same words, the 
Nineteenth Amendment restricts both federal and state control over the 
suffrage — ^in the latter instance, by forbidding that the right of citizens of 
the United States to vote be denied or abridged on account of sex. 

Until a little over a decade ago, our national political calendar pre- 
served the tempo of a stage-coach age. A president, elected in November, 
did not take office until the following March; a Congress chosen at the 
same time did not (unless sooner convoked in special session) meet until 
thirteen months had elapsed, and could not in any case start work 
within less than four months. Meanwhile, with a new Congress chosen 
and endowed with a fresh mandate from the voters, the old one, cluttered 
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up with ''lame ducks'^ who had iailed of reelection, sat in more or less 
perfunctory and futile session from December until the close of its term 
on March 4. For a decade, Senator Norris of Nebraska led a movement 
aimed at correcting this glaring defect; and on February 6, 1933, the 
Department of State was able to proclaim the Twentieth (or so-called 
^'Lame Duck”) Amendment, moving back the date of inaugurating a 
new president from March 4 to January 20, and fixing the term of a 
new Congress to begin even a little earlier, on January 3, on which 
day, unless provided otherwise by law, the two houses now assemble 
" and start work. "Short”— or "lame duck”— sessions became a thing of 
the past. 

The Fourteenth Amendment has never been completely enforced, but 
the first and only one of the series actually to be repealed was the Eight- 
eenth. Although ratified by the legislatures of forty-six states, and 
unshaken by repeated efforts to overthrow it through judicial action, con- 
stitutional prohibition on a nation-wide basis lasted less than fourteen 
years, ie., only until 1933. The task of regulating the personal habits of 
a vast, heterogeneous, far-flung population — ^much of it still under the 
influence of European traditions — ^proved one of the most difficult that 
our national government has ever undertaken, and public sentiment 
turned so decisively against the amendment and the measures adopted 
for its enforcement that in December, 1932, a resolution for repeal passed 
both houses of Congress by the necessary two-thirds, with votes to spare. 
"The Eighteenth Amendment,” ran the proposal, . . is hereby repealed.” 
And, then, in order to protect states which had prohibition laws and 
wished to retain them: "The transportation or importation into any 
state, territory, or possession of the United ^States for delivery or use 
therein of intoxicating liquors, in violation of the laws thereof, is hereby 
prohibited.” The proposal was to remain before the states not longer than 
seven years, and was to be acted upon in them, not by the legislatures, 
but by conventions especially chosen for the purpose. Starting in Michi- 
gan and Wisconsin in April, 1933, the amendment swept through the 
resulting conventions with such speed that the thirty-sixth state to ratify 
(Utah) was reached on December 5; all, indeed, eventually ratified 
except two— the Carolinas. Accordingly, on the date mentioned, the 
Twenty-first Amendment was duly proclaimed, and the ill-fated "noble 
experiment” launched by the Eighteenth — Shaving demonstrated how 
hazardous it is to put into the constitution anything not supported de- 
cisively by public opinion — ^passed into history.^ 

^The “biography” of the Eighteenth Amendment is sketched conveniently in M. A. 
Musmanno, Proposed Amendments to the (Washington, 192C) . Gf . H. L, 

McBain, Prohibition, Legal and Illegal (New York, 1929) ; C. Merz, The Dry Decade 
(New York, 1930) ; and E. S, Brown, “The Ratification of the. Twenty-first Amend- 
ment,” Amer. Polit. Sci. Rev., X.XIK, 1005-1017 (Dec., 1936). Over half of the con- 
ventions which ratified the Twenty-first Amendment were elected on a state-wide 
basis, several by districts, and a few by a combination of the two methods. In maje, 
they varied from ten members in New Hampshire to 329 in Indiana 
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With repeal, the Volstead Act and other enforcing legislation collapsed, 
except as applying to strictly federal territory. On the other hand, state 
prohibition and local option laws antedating, or at least independent of, 
the Eighteenth Amendment, were not affected ; and when confronted with 
the question, the Supreme Court ruled that the Webb-Kenyon Act of 
1923 (withdrawing protection from liquor shipped through interstate 
commerce with a view to violating state laws) was similarly intact.^ At 
the time of repeal, twenty-eight states had independent prohibitory laws 
of one kind or another. Subsequently, many rescinded their legislation 
on the subject, and by 1945 only three (Kansas, Mississippi, and Okla- 
homa) were classed as '^bone-dry ^ 

Looking over the twenty-one adopted amendments as a group, one 
notes two or three significant facts. (1) They are to only a relatively 
slight extent responsible for the phenomenal growth of governmental 
powers and functions witnessed in recent decades. Prom one of them the 
national government has derived power to tax incomes; and from the 
Eighteenth it, of course, drew power to enforce — or at least try to en- 
force— prohibition. This last authority, however, has now been with- 
drawn; and even the tremendous accretions of power associated with 
carrying out the Roosevelt Administration's recovery program, and also 
with our participation in the second World War, came without any 
change whatever in the written fundamental law. For the sources of the 
newer powers and functions of both nation and states today, one must 
look, not to amendments, but to statutes, executive actions, judicial deci- 
sions, and usage. (2) By the same token, amendments have introduced 
relatively few changes in the machinery and procedures of the federal 
government. As a result of them, the president and vice-president are 
voted for separately rather than otherwise; Negroes are counted equally 
with whites in apportioning congressional seats among the states; senators 
are elected by the people instead of by the state legislatures; qualified 
women have become voters in all parts of the country. But that is all — 
aside, at least, from the creation of new machinery to administer the 
taxation of incomes (and to enforce prohibition w^hen the Eighteenth 
Amendment was in effect), (3) As would be inferred from the foregoing, 
the greater proportion of the .Bmento rather than 

creative, laying restraints .upon the, national government, the state gov- 
ernments, or both— and in a few instances directly upon individuals. 

a McCormick t;. Brown, 286 U. S. 131 (1932). 

2 For an argument that prohibition is quietly being revived, county by county and 
state by state, see J. Van Norden, *Trohibition Is Returning,’^ Amer. Mercury, LYl, 
273-280 (Mar,, IMS) ; and on the problems of state control and the varying adminis- 
trative systems that have been employed, see E, B. Fosdick and A. L. Scott, Toward 
IdquoT Control (New York, 1933) ; L. V. Harrison and E. Laine, After Eej)eal (New 
York, 1936) ; and D. E. McHenry, “Liquor Control Ten Years After Repeal,” State 
Government , XVI, 208-210 (Oct., 1943). Seventeen states (including Pennsylvania, 
Ohio, and Michigan) maintain alcoholic beverage monopolies, operating through 
state-store systems, while twenty-eight leave the traffic in private hands, subject to 
state licensing and regulatory powers. 
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There is never a time when proposals for further amendment of the 
constitution are not being agitated in some quarter; every session of 
Congress produces its crop, even though most of the plans put forward 
receive (and deserve) little attention. The only proposal at present offi- 
cially before the states for ratification has been pending for an unusually 
long time. Balked by the Supreme Court in its attempt to regulate child 
labor, first in 1916 through its power over interstate commerce,^ and 
again in 1919 through exercise of the taxing power, ^ Congress in 1924 
made a bid for the authority which it apparently lacked by submitting 
an amendment authorizing it to “limit, regulate, and prohibit the labor 
of persons under eighteen years of age,” and suspending state laws in so 
far as not compatible with federal legislation on the subject. To the close 
of 1937, twenty-eight states ratified the proposal. This, however, was 
eight short of the requisite number; and (although the Supreme Court 
as recently as 1939 recognized the amendment as still pending) there 
have been no additions since. To a degree, the desired reform was 
achieved in the Fair Labor Standards Act of 1938, whose restrictions 
upon child labor were, in 1941, upheld by the Supreme Court in a deci- 
sion sharply reversing the Hammer v. Dagenhart verdict of 1918.® 
Since, however, this measure does not reach the labor of children (a) in 
establishments whose products are handled exclusively in intrastate 
commerce, or (b) in agriculture, there is still room for the contem- 
plated amendment. The outlook for. its ultimate adoption is, however, 
not bright.* 

Following a number of Supreme Court decisions in 1935-36 overthrow- 
ing the National Industrial Recovery Act and other pivotal New Deal 
legislation,' considerable demand arose for a constitutional amendment 
unequivocally endowing Congress with greatly increased power to legis- 
late on industrial, agricultural, and other economic and social matters.® 
Though urged and expected to press for such an amendment. President 
Franklin D. Roosevelt chose a different line of action; and the proposal 
figured less prominently in the campaign of 1936 than at one time seemed 
probable. The course decided upon by the chief executive was rather 
that of reconstructing the Supreme Court (which could be done by 
ordinary legislation), opening the way for appointment of enough new 
justices to tip the balance in favor of Administration policies. The plan 

1 Hammer v. Dagenhart, 247 U. S. 251 (1918). This decision, was by a bare majority 

of the Court, and Mr. Justice Holmes entered what has ever since ranked as a classic 
dissent. ^ 

2 Bailey u. Drexel Furniture Company, 26911. S. 20 (1922). 

2 United States v. Darby Lumber Co., 312 Xj. S. 100. 

* For a fuller survey, see G. Abbott, “Federal Regulation of Child Labor, 1906- 
1938,” Social Service Rev., XIII, 409-430 (Sept., 1939). Cf. P. T. David, Barriers to 
Youth Employment (Washington, 1942). 

5 See pp. 555, 673 below. 

8 Such an amendment, for example, as one offered in the Senate in June, 1936: 
“The Congress shall have power to make laws to regulate agriculture, commerce, 
industry, and labor.” 
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stirred vigorous, indeed bitter, controversy, and did not prevail.^ Death 
or retirement, however, presently removed all of the more conservative 
members of the supreme bench; new justices were appointed (seven 
between 1937 and 1941) who in general saw eye to eye with Administra- 
tion leaders; a new stream of decisions (in all, a dozen and a half, includ- 
ing that sustaining the Fair Labor Standards Act just mentioned) 
favorable to increased federal control demonstrated that, the Court hav- 
ing modernized its approach to constitutional interpretation, the battle 
had been won within existing constitutional and legislative lines; and 
talk about a general empowering amendment subsided.^ 

Further proposals attracting more or less attention in recent years Smne 
include: (1) an amendment (long advocated especially by the late Sena- ^cent 
tor Norris of Nebraska) doing away with the electoral college;® (2) pos<ais 
another, brought forward in 1936 by the Civil Service Reform League, 
extending the merit principle throughout the non-policy-framing parts 
of the national civil service (3) another, advocated by at least three 
recent presidents and supported by leaders in all parties, forbidding 
future issues of tax-exempt bonds and other securities; ® (4) two others — 
brought into fresh prominence by President Roosevelt’s candidacy for 
reelection in 1940 and 1944 — (a) changing the presidential term to six 
years, without reeligibility, and (b) making the president ineligible for 
more than two four-year terms; (5) another, sponsored since 1923 by 
the National Woman’s party, and introduced in every session of Con- 
gress since that date, i.e., ^^Men and women shall have equal rights 
throughout the United States and every place subject to its jurisdic- 
tion”; ® (6) a variety of proposals relating to the treaty-making power, 
such as (a) that a simple majority of the senators, rather than the present 
two-thirds, shall be sufficient for assenting to a treaty, or (b) that treaties 
be submitted to both branches of Congress, with a majority, in each 
sufficing for assent; ^ and (7) a proposal to forbid making the payment 

^ See pp. 472-477 below. 

2 See p. 475 below. Cf. H. L. McBain, “The Constitution and the New Deal ” Yale 
Rev,, XXV, 114-130 (Autumn, 1935); R. E. Cushman, What's Happening to Our 
Constitution (New York, 1942). 

® See p. 243 below. 

As in the case of child labor, this object is gradually being attained without an 
amendment. See pp. 426-430 below. 

® See pp. 80-82 below. 

® In the national nominating conventions of 1940, both major parties were urged 
from some quarters to declare for, and from others to remain silent on, this proposal. 

The Republicans declared, not directly for the amendment, but at least for submis- 
sion of it to the states, while the Democrats refr%ped from taking any stand on the 
subject. In 1944, the platforms of both parties declared for submitting the proposal. 
Women’s organizations are divided sharply on the amendment, the opposition being 
led by the National Consumers League and the National League of Women Voters, 
and contending tha:t women would lose (especially in connection with protective 
labor laws) more than they would gain; while able jurists testify that adoption of the 
amendment would give rise to chaos in nearly all fields of law. See “The Proposed 
Equal Rights Amendment to the United States Constitution” [Symposium], Cong. 
Digest, XXll, 99-128 (Apr., 1943). 

^See pp, 645-647 below. 
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of poll taxes a qualification for voting in federal elections. Proposals 
of dubious wisdom, once heard frequently, that — except in the event 
of invasion by a foreign foe — Congress be forbidden to declare war 
without first obtaining a favorable vote from the people, have been 
silenced by developments since Pearl Harbor; and random suggestions 
that the present war period be made the occasion for a new prohibition 
amendment have fallen flat. A matter on which various critics of our 
existing system lay much stress is the need for revamping the relations 
between the president and Congress, even to the extent of adopting a 
cabinet system like the British. Those, however, who have written on 
the subject have commonly talked in terms of a general revision of the 
constitution rather than mere amendment.^ 

Criticism of the Amending Process 

Madison believed that the modes of amendment agreed upon by the 
framers guarded “equally against that extreme facility which would 
render the constitution too mutable and that extreme difiSculty which 
might perpetuate discovered faults”; and, on the whole, history has sus- 
tained his view. At different times, nevertheless, the amending process 
has been subjected to considerable criticism, on one or another of four 
main grounds: (1) that it is too slow and difficult; (2) that it is too 
easy; (3) that it is too far removed from direct action by the people; 
apd (4) that it gives too much opportunity for minority domination. 
A generation ago, many thought that no more amendments, were going 
to be found possible unless the amending process were made easier ; and 
farmer and labor interests, desiring remedial legislation which the 
Supreme Court seemed likely to block as long as the constitution’s 
definition of congressional powers remained unchanged, brought forward 
numerous proposals (1) easing the submission of amendments to the 
states by substituting simple majorities in Congress for the specified 
two-thirds, or (2) reducing the number of states required for ratifica- 
tion (usually from three-fourths to two-thirds), or (3) seeking to effect 
both changes simultaneously. The adoption, however, of four amend- 
ments of large economic and social import within the space of seven 
years (1913-20), and of two others of much significance in the single 
year 1933, showed that, after all, the constitution’s provisions are less 
immutably “frozen” than many had imagined. 

Hamilton devoted almost an entire number of The Federalist to 
arguing that the amending process could not have been made any easier 
without inviting constitutional instability;* and the speedy ratification 
of the Eighteenth Amendment by legislatures of states in which, both 
before and after the advent of national prohibition, the people in state- 
wide referenda voted against the plan led many persons to believe that 

See pp, 391-392 below. 

® No. LXTXV (Lodge’s ed., 544-553V V 
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in point of fact the amending process was easier than it ought to be. 

For some years, therefore, proposed changes looked rather in the direc- 
tion of making it more difficult. However, people who were disturbed 
because of the ease with which the Eighteenth Amendment swept through 
the state legislatures were happy over the equal facility with which the 
amendment repealing it was carried; and of late little has been heard 
of the earlier complaint. 

There has been the criticism, also, that, in the absence of any provision 3. On tht 
for direct popular initiation of amendments or for submission of amend- that it rs 
ments to a popular vote, the system is insufficiently democratic; and in cientiy ’ 
1912 the elder Senator La Follette brought forward a now forgotten plan cratfc 
designed to meet the objection. Submission of the Twenty-first Amend- 
ment to conventions in the states chosen for the sole purpose of acting 
on the proposal, and composed of delegates prepared to vote as instructed, 
put the fate of that amendment very definitely in popular hands. There 
is, however, no guarantee that such a procedure will be followed in 
future. Besides, there are still those who would prefer that action on 
amendments be taken by the people directly ^ rather than even by spe- 
cially elected and instructed convention delegates; and several amend- 
ments looking to that end have been proposed. 

The arrangement under which ratification is by geographical areas, 4. oathe 
i.a., states, of widely differing population is another feature often objected 
to. Years ago, it was pointed out that it was mathematically possible 
for 673 st^e senators and 1,643 representatives — ^that is, 2,216 legis- 
lators out of the then total legislative membership of 7,400 — ^to carry a 
proposed amendment in the thirty-six states requisite for ratification, 
and, on the other hand, that the representatives of one-tenth of the 
people, living in thirteen small or thinly settled states, could defeat an 
amendment desired by the remaining nine-tenths.^ Today, one-twentieth 
of the people (properly distributed) couldj through their legislative 
representatives, frustrate the will of nineteen-twentieths. Of course, pro- 
posed amendments never actually lead to alignments of so hypothetical 
a nature. Nevertheless, a group of states containing by far the greater 
part of the people of the country can always be overborne by a more or 
less fortuitous combination consisting of a larger number of states but 
decidedly fewer people. 

Taking into account all aspects of the situation, and especially the changes 
developments of the past thirty years, it would seem that changes in ied^rt 
amending procedure such as would require the rewriting of Article V p^babie 
are unlikely. In the first place, we have discovered that the constitu- 
tion can, after all, be amended with reasonable facility ; six major amend- 
ments within twenty-one years (1913-33) is no mean record. In the 

As It is on amendments to state constitutions in all states except Delaware. 

(M, Hearings on Sen. Joint Res. 1S4, 75th Cong., 3rd Sess. (1938), l-SS (‘^Eatification 
of Constitutional Amendments by Popular Vote/0 

Bceord, 67t!i Cong:..' 4tli Sess., pp. 5387-^ (1923). 
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secoiid place, decided improvements have been achieved within the 
limits of the amending procedure as it now stands: (1) a principle con- 
cerning reasonable time limits for ratifications has been worked out 
and applied; (2) after lying unused for nearly a century and a half, 
the device of ratification by conventions, rather than by legislatures, 
has been brought into play under circumstances which suggest that in 
future CSngress will on each occasion at least weigh the relative advan- 
tages of the two methods before prescribing one of them. In the third 
place, while the Supreme Court has ruled that a popular referendum 
after a legislature has acted cannot be allowed to upset a ratification, 
popular mandates to conventions when such are employed, and ^^advisory” 
referenda as guides for action by legislatures when these are used, would 
seem to furnish about as much democratic control as can reasonably be 
asked. Finally,^ the arrangements permitting of undesirable, but happily 
rare, minority decisions are so inherent in the federal system that they 
can hardly be got rid of as long as that system stands.^ * 

Other Modes of Constitutional Growth U 

To this point, our attention has been fixed upon the constitution as a 
document — ^upon the ways in which its provisions can be, and have been, 
changed to achieve ends deemed politically or socially desirable. But if 
one sets out to discover the full sweep of the constitutional principles 
and rules under which we live, the document alone, even as amplified 
by amendment, will not carry him far. To be sure, when i| says that 
the term of the president shall be four years, that the Senate shall be 
composed of two senators from each state, and that a member of the 
House of Representatives shall be at least twenty-five years of age, one 
has information of so definite a nature as to leave nothing to be desired. 
But when it says that the privilege of the writ of habeas corpm shall 
not be suspended ^%nless when in cases of rebellion or invasion the public 
safety may require it,” that Congress shall have power to “regulate 
commerce . . . among the several states,” and that no person shall be 
deprived of life, liberty, or property “without due process of law,” scores 
of questions at once arise which have to be answered before one can 
know what the provisions mean and how they apply— questions, how- 
ever, to which no direct answ^ers at all are supplied in the document. 
Who may suspend the writ of habeas corpus? When is a situation serious 
enough to justify suspension? What is included in “commerce among 
the states”? At what point in a commercial transaction may regulation 

iFor a vigorous demaud, nevertheless, for ^'amending the amending process,” see 
H. Hazlitt, A New Constitution Now, Chap. xiii. Gf. A. Heymeyer, Time for Change, 
Chaps, in-v, suggesting, among other aids to constitutional revision, a constitutional 
convention convoked by joint resolution of Congress and having power, not to 
submit amendments for action, but merely to report back to Congress such general 
revision or particular amendments as it might care to recommend. 
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by Congress begin?3Vhat is commerce, anyway? And what is ^^due process 
of law”? Who is to say? And on what lines is the principle to be applied 
to the bewilderingly varied interrelations and dealings of individuals and 
corporations? 

The answers to these and scores of other questions like them, once 
arrived at, are seldom wTitten into the formal constitutional text. Never- 
theless, they just as truly become integral parts of the fundamental law; 
indeed, most of our constitutional system as operating today, save only 
for its broader outlines, rests upon precisely such a basis. In one way 
or another, the answers are supplied, too, by 'nearly every operating 
branch of the government — even by instrumentalities like political par- 
ties which function outside of the government. In the e:|ercise of broad 

discretionary powers which the courts have recognized as belonging 

exclusively to him, the president, by decisions and orders, contributes 
heavily. Heads of executive departments, commissions and boards, and 
even subordinate administrative authorities, interpret and apply the 
constitution’s principles as related to their respective functions. Every 
time that Congress passes a bill, it in effect interprets the constitution 
and adds something to the ever-growing body of constitutional law and 
practice. Even the people who elect members of Congress may more or 
less unconsciously impart a slant to constitutional development. Finally, 
the courts, although dependent for their opportunity to construe and 
apply constitutional terms and provisions u pon actual cases coming 
before them, have hundreds of chances every year to say what the law 
is and to give it the meaning and effect which their experience, beliefs, 
and environment lead them to favor. jHere — ^in orders, rules, statutes, 
decisions, together with custom or usage — ^is the truly flexible, and ever- 
changing, part of our constitutional system; here is mainly where the 
constitution grows.^ 

Two or three of the processes mentioned may well be looked into a 
little more closely. 

Desirous of avoiding what one of them called ^’a too minutious wis- 
dom,” the framers of the original constitution outlined distinctly enough 
..The, general, frame work .,Qf the , new but wisely left many 

aspects, both of organization and of function, to be provided for by Con- 
gress, and even in a subsidiary way by the state legislatures. For example, 
they assumed the existence of executive departments, and twice referred 
in the constitution to the heads of such establishments, yet left Congress 
not only to create the departments but to determine how many there 
should be, what they should be called, how they should be organized, and 
what should be their functions and interrelations. Other great adminis- 
trative structures, standing outside of the executive departments, e.g., 

^ The constitutions of the states have developed in similar ways, but with formal 
amendment, including total revision, playing a larger part. 
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the Interstate Commerce Commission and the Federal Trade Commission, 
have originated, and their broad powers have been defined, in the same 
way. The composition of the two houses of Congress was prescribed care- 
fully, but the times, places, and manner of electing both senators and 
representatives were left to be fixed by the state legislatures, subject to 
control by Congress itself; ^ and in a comprehensive statute of 1842 on 
the election of representatives, and another of 1866 on the election of 
senators, Congress amplified the constitutional law of this subject in 
much detail. Again, the judicial power of the United States was vested 
in ''one Supreme Court, and in such inferior courts as the Congress may 
from time to time ordain and establish.’’ ^ Aside from the Supreme Court, 
therefore, the entire federal judicial establishment rests upon acts passed 
from time to time by Congress. A very large part of the actual working 
governmental system, indeed, has been created, and powers, duties, and 
limitations defined, by ordinary legislative process. As remarked above, 
whenever Congress enacts a law, it in effect interprets the constitution. 
If a given measure touches some hitherto unsettled problem, or carries 
the power of the government into an area not previously penetrated, it 
not only interprets but adds. And while such creative acts may be tested 
in the courts, the great majority are not — ^which leaves Congress the 
undisputed author of whatever new constitutional interpretations and 
devices may be involved. 

Mention of the courts suggests a second major mode of constitutional 
growth, is., judicial interpretation. How such interpretation comes about 
must already be apparent.^ Congress, or a state legislature, passes a 
law, or a national or state official performs an act, which is challenged 
by some citizen or group of citizens affected adversely. A case is brought 
into the courts, and the law or action is attacked as being unconsti- 
tutional; whereupon the judges must decide whether the charge is well 
based — ^in other words, whether the measure is or is not in conformity 
with constitutional provisions. To do this, it is, of course, necessary to 
determine what the pertinent constitutional stipulations mean; and this 
high task the courts boldly and habitually assume. The final arbiter 
is the Supreme Court. Whatever that august tribunal holds to be con- 
stitutional-even by a five to four majority^— fs constitutional and 
valid, regardless of what other authorities may think and of what conse- 
quences may be entailed for both private and public interests, "We are 
under the constitution,^’ once remarked a man who later was to be Chief 
Justice of the United States, '^but the constitution is what the judges say 

1 Except that Congress might not regulate the places of electing senators. 

2 Art. Ill, § 1. 

s On the historical develppment of it, see pp. 465-409 below- 

^ Indeed, a four-to-four division has the effect of sustaining a decision of a lower 
court from which there has been an appeal, as, for example, in the cese of a New 
York unemployment insurance law upheld in November, 1936, with one of the nine 
justices not participating. 
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it is.^^ ^ There is, however, no hecessafy jSMlity about a Supreme Court 
decision. Times change; justices die or resign; new presidents nominate 
new justices, who, being human, have their own particular points of 
view, and, mayhap, their own political bias; and sometimes these new 
justices reverse the rulings of their predecessors, imparting to some con- 
stitutional clause a contrary dr hitherto unsuspected meaning.^ It is, 
therefore, never safe to assume that a constitutional issue is settled for 
all time by what the Supreme Court says on it in a given case. Particu^ 
larly is this true today, when we have a Supreme Court that, having 
modernized its viewpoints and procedures, is rapidly modernizing the 
constitution also.® 

One hardly needs to remark that this function of review and interpre- judge- 
tation adds greatly to the power of the courts — especially the Supreme 
Court. In exercising it, the judges become the authors of a vast amount 
of ^^case^’ law, .much of which enters into the texture of the working con- 
stitution. Some jurists, it is true, hold that the dourts do not make law. 

But they explain their position in labored language, and it is better to 
recognize frankly, with the late Mr. Justice Holmes, that judges ^^do and 
must legislate.^^ Furthermore, there is hardly any limit tOj the constitu- 
tional expansion and adaptation that may arise in this way. A^ispj^ed 
phrase of the constitu tion is interpreted in such a manner as to give it 
a content and application beyond that formerly attributed to it. This^ in 
turn, furnishes a point of departure for a further elongation when the 
next similar case comes up. And so the process goes on, the lines of de- 
velopment being “pricked out by one decision after another Until the 
last has carried matters a long "way from „pQinkat.>wMch the inter- 

preting process ^egan.^^^ Nearly all of the more imfifiLtant implied 
powers of Congress, as "distinguished from the modest list of eighteen 
powers enumerated in the eighth section of the first article, are traceable 
to this source;® and these implied powers have never. been projected 
farther into new areas than in the past decade. The fundamental reason 
why the writt en constit ution has not been amended maqre frequently 
that throu ghout the nation^s history the federal Supreme Court has^Bat 

^ Charles E, Hughes, governor of New York when the remark was made (see hiS 
Addressesj New York, 1908, p. 139). Even a constitutional amendment may be 
brought to judicial test, as was the Eighteenth. On the other hand, rulings of the 
, Supreme Court invalidating legislation may prompt the launching of an amendment — 
as in the case of the Sixteenth, conferring on Congress taxing powers considered by 
the Court as not previously existing. 

2 When asked whether it would be possible in the United States to enact a tax law 
as radical as the Lloyd George budget proposals of 1909, President Theodore Eodse- 
velt replied: “It would depend upon whether a judge of the Supreme Court came 
down foads or tails.’\ 

®See pp. 532-533 below. For a clear exposition of this vitally important develop- 
ment, see R. E. Cushman, What^s Happenmg to Our Constitution f (New York, 1942) 

—a pamphlet obtainable from the Public Affairs Committee, 30 Rockefeller Plaza, 

New Yolk City, for ten cents. 

4 W. B. Munro, Government of the United States (rev. ed.), 61. 

5 gee pp. 64-67 below, and for references, p. 71. 
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as a ''continuous consMtiiiional convention/i...mte^^^^^^^ developing^ 
and expanding the basic law. ■ 

"Time and' habit/^ remarked Washington, "are at least as necessary 
to fix the true character of governments as of other human institutions''; 
and so it comes about that another mode by which our national constitu- 
tion expands and develops is usage or custom. This method of change 
attracts less attention than the others; it does not — at all events imme- 
diately — result in amendments, laws, or judicial decisions. Superimposed, 
nevertheless, upon the instrument of 1787 and its formal amendments, 
upon the laws that amplify and the decisions that extend it, is a great 
. and steadily developing "unwritten constitution," consisting of usages 
determining the actual workings of the governmental system quite as 
truly as do the stipulations of * written law — in fact sometime^ more 
truly, considering that no small number of such usages have had the 
effect of turning written law into unintended channels, or even of re- 
ducing it to a dead letter. Plenty of illustrations will come to view as we 
proceed; for the present, it must suffice merely to mention the manner in 
which the electoral college functions in choosing the president, the ex- 
tensive use of "executive agreements" in lieu of treaties, the assembling 
of the department heads in the consultative body known as the cabinet, 
the caucus and committee systems in Congress, the custom requiring 
members of the House of Representatives to be residents of the districts 
in which they are elected, and substantially all of the paraphernalia — 
caucuses, conventions, committees, platforms, funds — of political parties. 

The general theme need not be elaborated farther. The upshot of all 
that has been suggested is that the bare' outline of a governmental sys- 
tem contained in the written constitution as it came from the hands of 
the fathers, and as it still can be read in the books, has been amplified 
and filled in— by amendment, executive action, statute, judicial con- 
struction, usage — ^until it has come to be one of the most elaborate and 
complicated plans of political organization and procedure known to 
history. And the process goes on unceasingly. This does not prevent some 
people from clamoring for a "modernization" of the constitution, or even 
for "a new constitution now." What they fail to recognize is that we 
actually have a new constitution now, and shall have another tomorrow, 
and still another the day after. For the actual constitution at any given, 
time is what citizens, lawmakers, administrators, and judges think it is; j 
it is, in a sense, "a state of mind, and can be changed by changing our V 
mind."^ Certainly we change our mind (or the judges change it for us) 
with remarkable facility. To be sure, there are periods in which little 
seems to happen — in which the written fundamental law looks like a 
strait- jacket. People bent upon innovations then grow impatient. But if 
our experience teaches anything, it is that other periods follow in which 

iC. E. Merriam, The Writ/en Comtitutwn md the Unwritten AUitude (Mew 
York, 1931) , 3. - ' 
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momentous changes tread upon one another’s heels. Of late, we certainly 
have been living in such a period. Formal amendments do indeed come 
rather infrequently; during the most recent decade of swift and funda- 
mental change, there have been none at all. And if we were dependent 
upon such, we should either have to go over to something like the English 
system, in which any constitutional change can be made by a simple act 
of Parliament, or, as an alternative, see our constitution snap under the 
strain and be replaced with something else. But (except of course at 
certain points) there is hardly any limit to what can take place without 
formal amendments, at all; often, indeed, by the time when formidable 
sentiment for an amendment can be built up, new lines of interpretation 
and action will be found to have rendered the amendment itself un- 
necessary. As “the living word and deed of living men,” the constitution 
of our day is the handiwork of Woodrow Wilson, Mr. Justice Holmes, 
Senator Norris, and Franklin D. Roosevelt no less truly than of Hamil- 
ton, .Madison, Franklin, and Morris. When the fundamental law no longer 
lives and grows, flexibly and spontaneously, the nation which it serves 
will have become a memory. 
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2. THE FEDERAL SYSTEM IN TRANSITION 
CHAPTER V 

PJ3PE3E4LISM AND THE PRINCIPLE OF NATIONAL SUPEBMACy 

At a critical juncture in the proceedings of the Philadelphia convention, 
Alexander Hamilton was heard to exclaim that the states, as obvious 
impediments to the highly centralized regime which he favored, ought to 
b e abol ished. Of course -neither Hamilton nor any one else ever really 
contemplated so drastic a step. On the contrary, if there was one thing 
above all else that the constitution’s makers were bound to do, it was to 
keep a place in the new system — and a very important one at that— for 
the states, whose delegates they were, and without whose approval their 
work might as well never Have been done. All of the existing states were 
carried over from the old constitutional order into the new one, with their 
names, boundaries, and governments unchanged, and with functions and 
powers curtailed to be sure, but nevertheless still extensive and basic. 
Furthermore, the constitution authorized Congress to admit new states 
to the Union; and from 1791 onwards this power was exercised, as the 
Southern and Western portions of the country filled with population, until 
in 1912 the admission of New Mexico and Arizona brought the number 
to the present forty-eight. 

When, however, the constitution’s framers wisely decided upon a na- 
tional government resting directly upon the people, as the state govern- 
ments also did, they opened up a question around which much of our 
later history has revolved, namely, that of/t he relations legally existi ng 
J between nation and stated Indeed, out of differences of view upon this 
matter Sose long andTitteFHi^utes which not only tested to the utmost 
I the' Supreme Court’s capacity for constitutional interpretation, but a t 
lone __stage plunged the coijntry into dev aatati ng civil war . Never yet has 
the question been answered at all points, nor in truth can it ever be; for 
in a dynamic, changing society governmental powers simply cannot be 
defined and circumscribed with such precision and finality as to prevent 
people from construing them differently in the face of new circumstances 
and needs. In a country like England, with all public authority con- 
centrated in a single national government,^ no difficulty arises. Dut our 
system is /^federal,” not ^^un i tai^y” ; except in a few areas such as foreign 
I relations, powers are divided, or distributed, between a national govern- 
ment and f orty-eight state governments. And no legerdemain of con- 

1 Though of course exercised to a considerable extent through counties, boroughs, 
and other units of local government. 
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stitutional phraseology can prevent the division from giving rise to endless 
doubts and challenges. In America, as elsewhere, federalism has proved 
an exci ting adventure .^ 

Historic Problem of the Nature of the Union 

Weighty as are many of the questions of national power and state 
power brought to the fore, for example, by experiences under the New 
I peal and in World War II, such questions have, after all, related only 
to^he distribution of power within a political order the ultimate basis 
and nature of which are matters of general agreement But there was a 
time when dispute went farther than that. Throughout the first half of 
our national history, it reached to the very nature of the Union itself. 
J Was the United States, under the constitution, a true and indivisible 
“'l nation; or was it only a league of sovereign states as before 1789? The 
Squestion may sound hollow to our ears, but it once stirred the profoundest 
’'! thought and emotion of American political leaders. 'That the states were 


A 




not mere administrative subdivisions, nor yet merely subordinate areas 1%/ 
with a limited autonomy conferred by the central government, was I 
conceded by all. They were, as everybdSy knew, distinct, original, inde- 
structible political entities, with broad surviving inherent powers. But 
did this mean thatA CTJase^e ^^ Or were their people so merged 

in a common, superior, national organization that the states also, as 
/ political units, had become inextricably embedded in it? 

o/th“Sa- Happily, the logic of events has gone far toward clearing up all rea- 
v^ew^®^ /enable doubt on this score. As every student of our history j^nows, th e 
jitren d since 1789 has been decid edly iix the direction of a str on£.jiational 
government based on an indissolubli^union of the states. In a remarkable 
decision^ in cases turning on constitutional questions, the Su- 
i^eme Court^^notably during John Marshall^ tenure as chief justice 
^^1801-35), consistently — and with powerful effect — gave its support to 
^jt he natiQi;^|Iist view . The denial and total extinction of the alleged right 
or"^tate to nullify apt^s of Confess and decisions of federal court^,| 
notwithstanding momentary successes of nullificationists in South Caro- ' 
jina and Georgia in 1829-32, w orked tgTh ejaaa ^^ end. And— passing over 
a great number of other contributing factors— thelSiIi^^ of secession in 
1860-65, and4he general acceptance of the doctrine J^hat a state cannot 
Recede, clin ched th e victo ry of nationalism and stampedTEelnmo]^^ 
/ISj^TTnah^j ^ unmistakaE^^ 

The verdict of history is that the ultimate, is., sovereign, authority 

3- The advantages and disadvantages of the federal form of organization are consid- 
ered at length in J. W. Ganger, Political Bdence and Government (New York, 1932), 
346-356, 412-422, and J, Br^e, The American Commonwealth (4th ed., New York, 
1910), Chaps, xxvii-xxvm. Canada, Australia, Switzerland, Brazil, and a few other 
countries have federal systems; although outside of the United States, the most inter- 
esting federal arrangements are those prevailing in the 
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.. y-|in this country is, np±r-^h separate state, nor yet the government of 
Hhe United States, but the People of the coTintry ^can-sideiM^^^^ 

In line with the famous assertion of the Declaration of Independence that 
^^gOTOi nments derive their just powers from the consenl^jiLJ^ 
|emed^flhey — the people — and they only, have “the last word in deter- 
ining^the na ture ojjbhajxihtkal^^ 

.n3eFIP’'Th^ that is divided is, not sovereignty itself, but merely 
e exercise or use of powers conferred or otherwise assented to by a sov- 

I ereign authorityj>For obvious reasons, the people cannot, in^the mass, 
execute laws, operate public services, or administer justice. Th^ can, 

I i n some states occasi o nally do^ legislate , through the medium of t he 
' fpoD ular initiative an d referenduTp . Even in this domain, howifer, they 
nowliSFe*t^^*perforSrtE^^ in such direct fashion. What hap- ■ 

pens, therefore, is that they intrust the exercise of varying portions of 
their sovereign authority — executive, legislative, and judicial — ^to agents 
which we know as the national and state governments. And, aside from^ 
making provision for the structure of the national government, the con- 
stitution of the United States i% devoted mainly to drawing boundary 
lines between the powers which the national and state governments, 
respectively, are required or permitted to wield. 

‘^ The Distribution of Powers 


The peo* 
pie Tilti- 
mately 
sov- 
ereign 


%v/ Three or four major facts about this distribution of powers call for National 
emphasis. The first is that |he national governm ent has only delegatc^.d . 
/^enumerated.^^ powers. Such was the almost inevitable presumption from 
lEi^EL^ageof constitution as originally adopted. Some doubt, how- 
ever, having arisen on the point, the ^Tent h AmendTT]en| ^ in l'^9L 

fixed the pr inciple bey ond all possible challeng e.: Express grants of power • 
jare made In the constitutional text to Congress, to the president, to the 
j courts; but, says the Amendment, ''all powers not delegated to the United 
I States by the constitution, nor prohibited by it to the states, are reserved [ 

I to the states respectively or to the people^? ® No reader of these lines will ^ 
need to be told that the powers wielded by the national government today ^ 
are immeasurably greater than in the times of Washington and Jefferson. 

At some points, they appear to a good many people to have been carried 
considerably beyond the bounds fi:^ed in the constitution. In the eye of 


^ ^^Sovereignty” is a tricky word. As some one has remarked, the history of if in 
the United States illustrates the familiar fact that in all argument, if you insist 
on making certain words mean what you want them to mean, you can always reach 
the conclusion you wish to reach. With easy fluency, the states are today sometimes 
spoken of sentimentally as ‘^sovereign.” 

2 0f . Marshall's vigorous assertions in , McCulloch v, Maryland, 4 Wheaton 316 

(1819). ^ 

3 In the federal system of Canada, the principle of distribution is precisely the 
opposite. Influenced to some extent,yit woxjld appear, by the recent spectacle of civil 
war in the United States, the authors of the British North America Act of 1867 
assigned the provinces only enumerated powers and left everything else to the 
Dominion government. 
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the law, however, ^^batever expansion^has taken place — ■except in taxa- 
tion, and one or two other ^arST where changes have been expressly 
authorized by constitutional amendmeni^has resulted solely from pro- 
>■’ gressively wider and more penetrating applications of powers already 
possessed. President, Congress, and courts have no proper authority 
^except such as can be found somewhere (as express provision or By im- 
plication) within the four corners of the constitution.^ 
p^^ers A second fact, already suggested, is that;, the state governments, on 
f the other hand, have powers that are(priginal, inhe rent, and largel y un- 
defined)' A certain number of powers belonging to state governments are, 
to be sure, mentioned in the national constitution. But there is no attempt 
to present a complete list. Carrying over into the new system the great 
bulk of powers which they possessed under the old one^(and they would 
never have ratified the constitution unless permitted to do this), the 
\ original states have ever afterwards enjoyed the ample and undefined 
I range of powers guaranteed in the Tenth Amendment — a range of powers 
L which, although %irtailed at some points by nationalizing amendments, 
and in effect also by legislation and judicial decisions, has expanded', 
considerably more than it has contracted*^ notwithstanding the common 
impression that it is the powers of the national government alone that 
have been magnified in these later decade^ And of course, under the 1 
principle of state equality, all states subsequently admitted to the Unioni 
are entitled to, and possess, a similar range of authority. « 

Snment ^ ^'Bird fact is that no goverrm^l^ in our system has unlimited powers, 
wltiiun- "TBe national governm^rhas only such powers as haVe^BeenTlele^^^ 
vwrs expressly or by implication; the state governments, although not 

confined to delegated powers,. are heavily restricted by federal and state 
I [constitutional provisions; and measures enacted by either Congress or a 
state legislature (acts, too, performed by executive or administrative 
authorities) , if regarded as exceeding the limits of powers constitutionally 
fixed, are practically certain sooner or later to be challenged in the 
courts, and may be held null and void. 

From this it follows that by means ail power has been Intrusted by 
the people to their governmentar^genci^Plenty of powers are withheld 


The view of Theodore Roosevelt and others that powers affecting the nation as a 
whole belong to it, although not granted to It, was expressly rejected by the Supreme 
Court in Kansas v. Colorado, 206 IT. S. 46 (1902) . With respect to the field of inter- 
national relations, however, the Court has more recently recognized (in United States 
^ V. Curtiss-Wright Export Corporation, 299 U. S. 304, 1936) that even if the consti- 
, • |tution 'vfere silent on the pgint (which it is not), the power to carry on diplomatic 
" lintercourse and to make war and peace would belong to the federal government as 
Ibeing “necessary concomitants of nationality/^ In other words, such powers could 
properly be implied from the nationality predicated in the constitution. 

2 To confirm this fact of the enormous growth of state powers, one has only to 
compare the list of things that his own state is now doing — ^in the fields of taxation 
and finance, education, public health and safety, social insurance, conservation of 
resources, regulation of transportation and trade, control of elections, and what not — 
with the activities of any one of ,^the ^ates a hundred, or even fifty, years ago. 
Cf. Chap. XLU below (in complete-edition of this book). 
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from the national government, simply by not being conferred in the Powers 

. . . 1 1 1 1 . withheld 

national constitution; many are withheld from state governments by fromaii 
being prohibited in state constitutions. But — and this is the present point 
|-~some also are withheld from both national and state governments, 
either by being forbidden to both in the national constitution (e.g., de- 
ipriving a person of life, liberty^ or property without due process of law) 

?or by being prohibited to national and state governments concurrently by 
,the respective constitutions (as in the case of taking private property 
for public use without compensation). Taken together, the federal and 
state constitutions thus leave, and in fact create, ^^spheres of anarchy’' — 

!of no government, so to speak, within which people may not be interfered 
^ with by public authorities.^ As suggested by the above illustrations, these 
areas of immunity are associated mainly with civil rights and liberties; 
and the Ninth A.mendnient gives them a significant flexibility by stipu- 
lating that the enumeration of certain rights in the federal constitution 
i^^shall not be construed to deny or disparage others retained by the 
people." 

Viewed in the large, the distribution of powers under the constitution 
works out somewhat as follows: 

" 1. Conferred on the national government only 
(c.g., conducting foreign relations, regulat- 
ing foreign and interstate commerce) 

(A. Conferred 2. Recognized as belonging to the state govern- 
or < ments only (e.g., creating counties, charter- 
recognized ing cities) 

3, Possessed by national and state governments 
concurrently (e.g., taxation, borrowing 
[ money) 

/ Powers < r 1. Forbidden to the national government only 

(e.g., abridging freedom of speech or press, 
levying direct taxes otherwise than in pro- 
B. Partially portion to population) 

or 2. Forbidden to the state governments only 
totally I (e.g., making treaties, coining money) 

forbidden 3. Forbidden to both national and state gov- 
ernments (e.g., passing ex post facto laws, 
abridging the right of United States citizens 
to vote on account of color or sex) 


recognized 


a. G. A. Beard, American Government and Politics (5th ed.), 102. 
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Implied Powers 


How^the The careful phrasing of the constitution did not preven1>— no linguistic 
niceties could have prevented — differences of opinion as to the limits 
of power of both the national and state governments, and lively con- 
troversies arose before the new system had been in operation a year. In 
1790, Alexander I^amilton, secretary of the treasury, proposed the estab- 
lishment of a nationaTUlnk. Opponents of further centralization at once 
objected that the constitution, in enumerating tl^ powers of Congress, 
said nothing about a ba nk; they could show, indeed, that its authors had 
xefuse^to give Congress even a restricted and limited power to create 
corporations. Hamilton and those who supported his policy replied that 
wh^le lhe constitution did not, to be sure, authorize Congress in so many 
words to create a bank, the power to do so could easily be deduced from 
^ ; |certain grants of authority about which there could be no question.^ 
/ yV |rhis view prevailed, and the bank was established. Opinion on the 
matter, however— springing partly from sheer theory, but more largely 
from practical interest and political strategy — continued divided; and 
from this beginning the issue of “implied power^^ out until it 

became the weightiest (except on^^, during a decade or two, that of 
secession) in the entire history of the country. 

Led by Jefferson, the strict constructionists argued that the national 
government had^^o powers except such as were expressly conferred upon 
it in the constitution, or, at the most, such as could be shown to be indis- 
pensably involved in the exercise of these enumerated power To take a 
single step, urged the Virginian, in a letter in which he gave Washington 
his views on the constitutionality of the proposed bank, beyond the 



boundaries “specially drawn’’ around the powers of Congress by the 
kTenth Amendment, “is to take possession of a boundless field of power, 
y no longer susceptible of any definition.” On the other hand, the loose, or 
' abroad, constructionists, such as JJamjlton, .contended that the national’^ 
igovernment had all powers which could by any reasonable interpretation 
ibe regarded as implied in the letter of the granted powers, and also that 
lit had a right to choose the manner and means of performing its work, 
even though involving the employment of agencies not necessarily indis^j 
pensable for its purposes. 

Implied vV' On purely legal grounds, Jefferson’s argument was plausible; and 
practical events proved him right in predicting that the doctrine of implied 
^ ^ ^ powers, once accepted, would lead to endless expansion of the national 


3- In particular, those relating to currency and other aspects of national finance — 
backed by the “sweeping clause” with which the constitution's enumeration of the 
powers of Congress concludes, and in which the two houses are authorized “to make 
all laws which shall be necessary and proper for carr 3 dng into execution the foregoing 
powers, and all other powers vested by this constitution in the government of the 
United States, or in any department or officer thereof.” Art. I, § 8,. cl. 18. The clause 
quoted became the principal basis for the entire development of implied powers in 
later times. 
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jgovernrQent’s activities — often at the expense of powers originally con- 
^.^sidered as belonging to the states. The logic of practical necessity lay, 
^however, with the Hamiltonian view. If the national government, peren- 
nially confronted with new conditions and unforeseeable problems, was 
to attain the ends for which it was established, it must without fail have 
the benefit of all authority that could reasonably be deduced from the 
grants that had been made to it; otherwise, it would be halted at points 
where inaction would be ruinous. This was eventually conceded, although 
grudgingly, by the Jeffersonians themselves; and when they gained con- 
trol of the government in 1801, they soon were found availing themselves 
of implied powers almost as freely as had their Federalist rivals. On no 
other basis, for example, could Louisiana have been annexed in 1803 or 
an embargo laid onToreign trade in 1807. 

In the course of time, the question, as a matter of constitutional 
construction, reached the Supreme Court; and in a memorable series of 
nationalizing decisions between 1809 and 1835 that tribunal — ^while ac- 

I knowledging limits beyond which powers could not properly be implied^ — ■ 
lent the full weight of its authority to the doctrine. Classic expression was 
given the Court’s views by Chief Justice^Max§haU in the case of McCul- 
loch V, Maryland, in 1819, as follows: ^This government is acknowledge 
^by all to be one of enumerated powers. The principle that it can exercise 
only the powers granted to it is now universally admitted. But the 
question respecting the extent of the powers actually granted is perpet- 
ually arising and will probably continue to arise as long as our system 
shalLexist. . .^The powers of the government are limited, and its powers 
are not to be transcende^(iBut we think the sound construction of 
fthe constitution must allow to the national legislature that discretion 
with respect to the means by which the powers it confers are to be carried 
.into execution, which will enable that body to perform the high duties 
I assigned to it in a manner most beneficial to the peoplCifLet the end be 
legitimate, let it be within the scope of the constitution, and all means 
which are appropriate, which are plainly adapted to that end, which are 
not prohibited but consist with the letter and spirit of the constitution, 
are constitutional.’-^^/ 

The doctrine here laid down gained general acceptance and is today 
firmly embedded in our constitutional law. Not only so, but, as a result of 
/social and economic changes, of wartime and depression crises, and of 
C^growing belief in the usefulness of government regulation, the doctrine 
is nowadays applied in directions and in situations of which Marshall 
and his black-robed colleagues never dreamed.^emarkable indeed are 
the multifold activities for which it has supplied^he sole legal justifica- 
tion. To cite a familiar illustration: From the constitution’s terse grant of 
|power to ^^regulate commerce with foreign nations and among the several 
Istates,” Congress has drawn authority to control not only the trans- 

1 4 Wheaton 316. For an explanation of the case^ see p. 80, note 2, below. 
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portation .of goods by rail, water, motor, and air, but the carriage of 
ipassengers, the transmission of electric current, the moving of oil through 
pipe-lines, and the communication of ideas by telegraph, telephone, and 
iradio ; ‘ and not only to control, but even to prohibit, as in the case of 
the interstate transportation of commodities manufactured with the aid 
of child labor. Again: Starting with what appears a modest grant of 


'/l 


Checks 

some- 

times 

imposed 


authority to '^ es tablish post-oflBces and postroad^^- Congress is found 
providing for transportation oflmanTlV’fallroa^^ and airplane; 

prohibiting interference with the mails ; placing .armed guards in railway | 
f mail cars ; subsidizing and providing federal supervision of a national i 
highway system; authorizing road-building by the national government 
itself; excluding seditious, salacious, and fraudulent matter from the 
mails; and maintaining a federal express, business in the form of what 
we know as the parcel post. Once more: The constitution has nothing to 
say about unemployment compensation and old-age pensions. The dele- 
gates who rode into Philadelphia by stage-coach and on horseback could 
not possibly have foreseen the development of our present complicated 
industrial society. They did, however, write ^^eneri Lwelfare^^ clause 
|jmto the constitution in connection with the power to tax and to borrow 
and spend. Anc^when Congress in 1936 ^passed. Act 
eM-ending the benefits of unemployment and old-age insurance to twenty- 
six million people, the Supreme Court found in that clause full authority 
for its doing so, 

Sometimes, to be sure, the executive and legislative branches embark 
upon policies involving the exercise of powers which the courts hold not I 
to be warranted by the constitutional phraseology from which they were I 
deduced. In this way, for example, ^jjCt^of 1894 laying a federal tax on 
Mncomes — also the national child labor aet"bri916 — ^was rendered of no 


leffeet/ A similar fate bef ell Ae National Recovery Act and the Agri- 
cultural Adjustment Act of i98% Speaking generally, the judges have 
been inclined to give the^ationaf government the benefit of a broad and 
liberal construction of the constitution’s provision^^^ Some years ago, there 
was much complaint, centering in Administration circles, that the ^^nine 
old men” on the Supreme Bench at Washington were, by taking too 
.[restricted a view of implied powers, perversely obstructing the social and 
I economic program associated with -^e New Deal of the Roosevelt era/ 
land an enlargement of the Court’s membership with a view to '^liberaliz- 
(ing” the tribunal’s attitude became the uppermost political question of 
^937.^ In a message to Congress, President Roosevelt contended that the 
founders of "our government expected and intended that a liberal construc- 
I tion of the constitution in later years would give Congress the same 
relative powers over new national problems that they themselves had 


^ Ag we have seen, however, the Supreme Court reversed itgelf on the child labor 
issue in 1941. See p. 48 above, 
pp. 472-477 below. 
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tjEivisaged in respect to the national questions of their day. Others^ how- 
ever, were of the opinion that acceptance of so broad and general a 
principle would tend to break down the fundamental safeguard of lim- 
ited powers, and believed that, rather than stretch implied powers to such 
dengths^ the constitution should itself be amended io cover the matters 
most gravely at issue. The number of Justices was not changed. But the 
appointment o| Jjliberals’^ to several Supreme Court seats soon falling 
vacant achieved the Administration's essential purpose; and broad con- 
struction of implied national powers went on transforming the country's 
constitutional pattern. 

^^Wltimate Supremacy of the National Government 

Under our federal system, the national government is supreme within 
the sphere assigned to it, the states no less so in the sphere reserved to 
them. Contrary to opinions sometimes held in earlier days, this does not 
mean, however, that nation and states_stand on a fo oting of equality . 
^^This constitution," reads one of the instrument's most remarkable 
clauses, ^'and the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made, or which shall be made, under the 
I authority of the United States shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, anything in the 
constitution or laws of any state to the contrary notwithstanding.'^ ^ 
“This clause," observes a distinguished historian, “may be called the 
icentral clause of the constitution, because without it the whole system 
" fwould be unwieldy, if not impracticable. Draw out this particular bolt, 
and the machinery falls to pieces. In these"''wGf3s'TEe"^^ is 

plainly made not merely a “Reiteration, a manifesto, dependent for its 
Me and usefulness on the passing will of statesmen or of people, but a 
^^ndaibental law, enforceable like any other law in courts." ^^What the 
clause means, in practice, is that, while the state governments" may be, 
and are^ supreme within their reserved spheres, these spheres are cir- 
cumscribed not only by the delegation of many weighty powers to the 
national government, but by rigorous application of the rule that what- 
ever the national , government ordains— within the broad and still ex- 
panding area of its authority— is supreme Za2y^>enfor(!eable as such and 
binding no less upon state executives, legislatures, Courts, and people 

( than upon officers and people of the nation itsell Nothing of the kind 
can be said for the laws of any state. So long^ to be sure, as these laws go 
unchallenged by federal, authority, or indeed if, upon being challenged, 
they are held to be not inconsistent with that authority, they may be 
said— so far as the national government is concerned — ^to be “supreme," 
within the boundaries of the state. If shown, however, to be incompatible 
with any legitimate exercise of power by the national government, they 

lArt. VI, § 2. 

^ A, C. McLaughlin, The Confederation and the € omtUntion, 247. 
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lose all claim to validity ; ^ and many have in this way been rendered of no 
force and effect. 

But who is to say whether a state government — or, for that matter, 
the national government — has overstepped the bounds marked out for 
it? The constitution givesCpo explicit answer, and there has always been 
difference of opinion as to what the framers intende(^ To be sure, there j-. 
was a proposal in the Philadelphia convention that, as a means of up- ; 
holding the “supreme law” and protecting the Union, Congress be given I " 
power to disallow any and all laws passed by state legislatures. ButJ^ 
although at- one time agreed to without dissent, so much opposition de- ‘ 
veloped that the idea was given up. Again, the Virginia plan proposed 
to associate with the national executive a council of revision which should 
scrutinize every measure passed by Congress, with the further provision 
that any to which it objected should be allowed to take effect only if .. 
subsequently reenacted by a two-thirds vote in both houses. The con- \ 
vention’s final decision was, however, to put^fthe federal veto power in = 
the hands of the president alone^^and the question of whether the?' courts, ; 
as an incident of their general judicial power, should have the right to - 
declare either a federal or a state enactment unconstitutional was left : 
without definite answer; In consequence, there have always been people i 
who maintained that the fathers did not intend that the courts should i 
have such power, and that the exercise of it by them is not only unsup- 
ported by the letter, but contrary to the spirit, of the constitution, and 
therefore sheer usurpation. 

An opposite view has, however, won more general acceptance. From 
the records, it appears that the constitution’s makers did not remain 
silent on the subject simply because they had not thought of it, nor yet 
because they considered it unimportant, but only because they regarded 
the ,fun ction .of jfi view as necessarily involved in, and going along with, 
the work both of the state courts already existing and of national courts 
later to be established. Within , the brief period of their existence, state 
1 courts already had declared legislation void as being incompatible with 
istate constitutions; ® and in the Philadelphia convention it was simply 
taken for granted that the forthcoming national courts woidd, on their 
part, refuse to enforce as law any act of a state legislature^^ ^contraven- 
_ing,” as Roger Sherman put i t. “the authori ty of the Union, , or, for that 
"mafferTan^ct of Congress transcending powers properly possessed. In 
so doing, the courts would be serving usefully the principles of federalism 
and check-and-balance implicit in the constitution. Judicial review, in- | 
deed, appears to become, under om system, one of the great “resulting” f 
powers— a power arising from the very nature of Th^'fudiciaT' funcFion^ j 
when operating under a system of government based upon limitation of| ^ 

1 The same holds true -for provisions of state constitutions, and for state executive 
and administrative actions as well. 

2 E.g., in the New Jersey case of Holmes v* Walton in 1780 and the Rhode Island * 
case of Trevett t;. Weeden in 1786. 
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powers and distribution of them between two sets of authorities inevitably 
tending to encroach upon one another.^ 

As is so often the case, however, fact is here more important than 
theory; and the fact is that not only did thelJ udiciarv Act, p assed i)y 
the very first Congress in 1789Au thorize the federal Supreme 'Court to 
review any case in which a state court had upheld a state law alleged to 
be in conflict with the constitution, with a statute, or with a treaty of 
the United Statesy'lDut the power was early brought into play, steadily 
» broadened in scope and application, and has been employed with tre- 
mendous effect for more than a century and a quarter;. An act of Congress 
I was held void by the Supreme Court on the ground of unconstitutionality 
I in the case of Marbury v. Madison, decided in 1803 state statutes 
were declared void, on constitutional grounds, in a long line of cases 
beginning with Fletcher v. Peck in 1810.® And thus was built up in the 
federal domain — paralleling a similar development in the states — a func- 
tion which sharply differentiates our American courts from the courts of 
England and most other countries. ^j[^icial review has^indee^^^ 1^^^^ 
temad. Americans distinctive contributionTo^Ocl e^^ of politi cs^^ 
From judicial review as developed by the federal Supreme Court 
arises a situation of major importance with fespect to the boundary lines 
between federal and state powers^ In all disputes touching the subject, 
the last word is, or may be, spoken by nine (indeed by a majority of fivp) 
federa^^j^ — ^which is tantamount to saying thaf in 

I conflicts of authority between national and state governments, the ?la- 
\tional government makes and enforces the decision, subject only to 
|reversal by a constitutional amendment.^. As remarked by a well-known 
writer, the Supreme Court has throughout our history been ^^as impartial 
fan umpire in national-state disputes as one of the members of t’wo con- 
I tending teams could be expected to As an organ of the national 
government, it has, however, undeniably shown predisposition, if not 
downright favoritism, toward that government. “The states,’’ continues 
I the writer quoted, “have had to play against the umpire as well as against 

;the national government itself- The combination has been too much for 

^them.” Over against the clear principle that the national government is 

^ In No. nxxviii of The Federalist} Hamilton expressly indicates that the courts 
were intended to exercise the function of review, and in his The Supreme Court and 

i the Constitution (New York, 1912), C. A. Beard analyzes the opinions of the dele- 
gates to the federal convention and reaches the same conclusion. 

2 1 Granch 137. To be more exact, that part of the Judiciary Act of 1789 which 
authorized the Supreme Court to issue a writ of mandamus under certain circum- 
,, stances. , ■ 

»6 Granch 87. 

^ The nature and effects of judicial review are discussed more fully in a later chap- 
ter dealing with the federal judiciary. See pp. 465-469 below. 

s It should be observed, too, that the states as such may not challenge the acts of 
/the national government, but must rely upon suits brought by individual citizens or 
\/ corporations considering themselves injured by such acts. 

6 0.' P. Field, ^^States versus Nation, and the Supreme Court/^ Amer, Polit, Bci. 
Rev.} XXVIII, 233 (Apr., 1934). 
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a government of limited'l>owers stands the hard fact that not a limitation 
is fixed in the fundamental law which CongfesS; the president, and the 
Supreme Court — indeed; ‘merely Congress and the Court — acting Con- 
I currently, may not legally overnde.) There are, of course, powerful re- 
I straining factors to be reckoned with: it is politically expedient— to put 
it mildly— to be able to convince the general mass of the people that the 
bounds set up in the constitution have not been transgressed; and the 
concurrence of the Supreme Court, may be, and often is^ impossible to 
obtain. Marvelous discoveries of previously unsuspected national power 
have, however, been made; others are no doubt impending; and, irre- 
spective of the future fortunes of the New Deal, the frontiers of national 
authority will unquestionably prove to have been widened permanently 
since 1933 as in few, if any, other periods in the nation's history. All 
experience, too, goes to show that national power, once asserted andf 
safely past the hurdle of the courts, is almost never relinquished. No^ 
important instance of surrender of a power so fortified can be cited 
except abandonment of the prohibition of the liquor traffic; and that 
retrenchment came about only because the national government itself, 
driven by public opinion, experienced a change of heart on the subject.^ 
How is the supremacy of national authority maintained and enforced? 
authority Normally, of course|^y the ordinary processes of legislation and admin- 
forced istration, operating directly upon the people irrespective of states and state 
governments.;^ however, these processes are challenged or ob- 
structed, the courts may be brought into play to determine in how far 
the actions taken or proposed are constitutionally legitimate; and,{once 
it is established (whether through judicial decision or otherwise) that the 
laws under which the national authorities are claiming to act are valid, 
the president may^ indeed must, proceed to execute them, by military 
I force if necessary. Both the Virginia and New Jersey plans as presented 
in the Philadelphia convention provided for forcible coercion of any state 
opposing or preventing the execution of national laws or treaties. When, 
however, it was settled that the new^ national government was to operate 
I directly upon the people, and not merely upon states, this idea of coercing 
I states as such was given up; and, as noted above, the Civil War itself 

iNo man ever asserted more ■unequivocally that the national government is hot 
final judge of its own powers than did Thomas Jefferson, e.g., in the Kentucky Beso- 
lutions of 1798. On the other hand, nd major political group has ever sponsored 
policies and measures predicated on a more daring concept of national supremacy 
than did the reputedly Jeffersonian Democratic party under the leadership of Franklin 
D. Eoosevelt in the earlier days .of the New Deal-even though numerous ^'t^ffer- 
sonlan Democrats” were forced into open revolt. The paradox is not mentioned in a 
spirit of criticism,. but merely to emp^size the distance that we have traveled M a 
century and a half. Other times, other ideas! 

National powers developed to meet Special Situations, e.g., in wartime, may, of 
course, lapse into disuse. Once fully eStal^ished, however, they can always be invoked 
again — except in the rare instance of a Si^reine Court reversal of an earlier supporting 
decision. A good illustration of this sort of Carry-over is afforded by various powers 
acquired during World War I and promptly put into effect again after Pearl Harbor. 
See p. 671 below. 
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was prosecuted by the Lincoln Administration on^the theory that it was 
' insubordinate men and women who were being proceeded against, not 
^political entities in the form of states. In dealing with concrete situations 
requiring, forcible execution of national law, it is not always easy, or 
even possible, to ignore the existence and actions of stat*e governments. 
Certainly the theory underlying the Civil War became considerably 
blurred in the Reconstruction measures adopted after Lincoln’s death. 
The principle that national power acts compulsorily upon people, not 
upon governments, is, however, clear; and effort is commonly made to 
adhere to it in practice. 
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THE CONSTITUTIONAL POSITION OP THE STATES 

The power and prestige of the national government must not be allowed 
to blind us to the lofty importance of the states. After all, our nation is 
the United States of America; and while the growth of national controls 
attracts wider attention, the states, too, have in these days more tasks to 
perform and more services to render than at any time in the past.^ 
pregnably entrenched as<distinct, self-governing units or jurisdictions, 
with broad and undefined (although, of course, not unlimited) powers) 
the states still stand quite as close to the people as does the national 
government, touching their lives and interests at even more points. 
Amid the tremendously and necessarily centralized control of the federal 
government over men and materials incident to World War II, they 
retained genuine vitality, cooperated loyally in the war effort, and looked 
forward to greater power and importance after the restoration of peace. 
Notwithstanding, furthermore, that in the flush years of the New Deal 
the national government pioneered more dramatically, the states have in 
other periods undertaken a remarkable variety of legislative and ad- 
^ ministrative experiments “under the urge of a local opinion that does not 
have to wait to convert the entire nation to its hopes and beliefs,^’ and 
have .often marked out lines of advance along which the national govern- 
4ment trod belatedly.^ 

The national government indeed presupposes the states, <^both struc- 
turally and functionally, as vital and political entities^and is so dove- 
tailed with them — ^in matters like elections and constitutional amendment 
—that if they were suddenly blotted out, some of its most necessary 
processes would come to a halt County, city, and town governments, on 
their part, would collapse completely, because it is only by state author- 
ity that they exist.-(Na^ti^ state, local areas — all are interlocked, not 
only geographically, economically, and socially, but also politically under 
a system of government which, however diverse its parts, must still be 
regarded as basically a uni^As we shall see in the next chapter, a major 
trend during the past decade and a half has indeed been in the direction 

1 This imperfectly realized situation is illustrated concretely in V. J. Brown, 
Gpwth of State Govemmeiik” State Government, XVll, 276-277, 283 (Feb., 1944), 
with Michigan as an example— a state in which the number of state officials and the 
aggregate of state expenditures have doubled in fifteen years. 

^ 2 As, for example, in the regulation of railroads and other utilities, in labor legisla- 
tion, and in social insurance. Circumstances have combined to make Washington the 
great center of pioneering and experimentation in the past twelve or fifteen years. 
But the states are likely to regain a good deal of initiative in the period. 
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of fuller integration of our governmental system-^the national govern- 
ment extending its controls ever more deeply into the domains of the 
states and localities, Jthe states and local areas reaching |ipward for closer 
tie-ups with the national government, and at the same time drawing 
nearer together under^ew forms of cooperative actiogi National gov- 
ernment, state government, and local government, however, remain^uffi- 
ciently distinct, on their ipspeetive levels, to justify us later on, wheix 
studying matters of structure and procedure, in taking up each- of the 
three in a separate group of chapters. 

The ways in which the states, viewed internally, are organized and 
governed will therefore be dealt with in due time.^ For the present, we are 
concerned, rather, with a closer look at the place which the forty-eight 
jurisdictions occupy in the country’s governmental system considered as 
a whole. In the present chapter, attention will be focussed upon formal 
constitutional provisions regulating their relations with the nation and 
with one another; in the chapter that follows, we shall be interested in 
seeing how these relationships have developed as a matter of experience 
and practice. In this latter connection, many things will come to light 
that the constitution’s makers certainly did not anticipate. 

Admission of New States 

First of all, there is the question of how a state becomes a state. To 
be sure, the matter seems a trifle academic, because more than thirty 
years have elapsed since any new state was added to the list. .Alaska. 
however, is likely some day to be given statehood; and similar recogni- 
tion JoxXi^erto Hawaii, already many times suggested, will 

continue to challenge attention.^ In addition, there is at least, a remote 
possibility of the eventual creation of a few new states by dividing ex- 
isting, onesi 

i What has happened in^the past is, of course, known to every student 
of our national history .f The thirteen ^^original” states became members 
of the Union by participating together in the Revolution and ratifying 
the Articles of Confederation a nd th e present constitution. The other 
thirty “five were brought in, one by one, by of Congress. Considered 
from the point of view of antecedent status or condition, these later 
commonwealths fall into four groups: (1) five which were formed by 
separation from other states, Vermont set off from New York in 1791, 
Kentucky from Virginia in 1792, Tennessee from North Carolina in 1796, 
Maine from Massachusetts in 1820, and West Virginia from Virginia in 
1862-63; (2) one, t.e., ^^exas, whi^ ifs admission in 1845 was an 

independent republic; (3) one, i.e., California, which was formed — also 
without passing through the territorial stage— put of a region ceded by 

1 In Part III of the complete edition of this book. 

2 JnUiheir national platforms of 1944, both major parties declared for the further 
development of all three temtories with a view to eventual statehood. 
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Mexico in 1848; and (4) twenty-eight which previously were organized 
territories. 

' The constitution confers on Congress general power to admit new 
states, subject only to two restrictions: (1) that no state may be erected 
within the jurisdiction of any other state except with the consent of the 
latter's legislature, and (2) that no state may be formed by the union 
of two or more states or parts of states without consent of the legislatures 
of all states concerned as well as of Congress.^ Ordinarily, the procedure 
of admission is started by the people of a territory, who, if a substantial 
proportion desire statehood, send ajp!oiition4a.Congi:^ asking that the 
territory be received into the Union as a state. If the petition is regarded 
|with favor. Congress passes an "'enabling act" authorizing the territorial 

i oJScials to' arrange for a popularly elected convention to frame a state 
constitution. The resulting Instrument, having been submitted to the 
people, is, if approved, laid before Congress; and if it is there found 
acceptable, a joint resolution is passed declaring the said territory a 
state. Occasionally a territory has omitted the initial petition and gone at 
once to Congress with its proposed constitution. 

If, as has happened several times, Congress finds something in the 
constitution as submitted that it dislikes, or fails to find something that 
' it thinks should be there, it will communicate its criticism to the au- 
thorities of the territory, either in the form of a suggestion or in that of a ’ 
definite requirement to be met as a condition of admission. In the latter 
situation, there is nothing for the territory to do but comply — or wait 
for a possible change of opinion in the two houses; for without the con- 
|Sent of Congress no territory can become a state, and there is no way 
of compelling that consent to be given. In this manner, several incoming 
states have been subjected to requirements not imposed upon others.^* 

iArt.IVJ3, cl.l. 

2 Naturally, incoming states do not relish such treatment; and a vast amount of 
political and constitutional controversy has resulted. Nor, indeed, have conditions so 
imposed always been lived up to,^ once the state was safely in the fold. When, for 
example, in 1910 the people of Arisiona, yielding to the objections of President Taft 
and many members of Congress, voted to eliminate the recall of judges from their 
proposed constitution, it was locally understood that the surrender was to be only 
temporary. And so it turned out. In his very first message, the governor of the new 
state recommended a constitutionaLamendment restoring the recall; and forthwith 
such an amendment was adopted by the legislature and approved, by the voters. 
President Taft and Congress to the contrarj^notwithstanding, Arizona has had recall 
of judges ever since. Nor was it worth while for the national government to attempt 
to do anything about the matter, not only because an act admitting a state is a step 
that caimot be retraced, but also because, in decisions reaching back almost a hundred 
years, the Supreme Court had held that, w^e Congress is free to impose any condi- 
tions initially that it chooses, once a st^te is admitted, there is no way of compelling 
fulfillment of them if they are of such a nature as to compromise the independence 
of the state in managing its own internal affairs. On the other hand, a requirement 
that the state of Minnesota impose no tax on lands belonging to the United States, 
and no higher tax on non-resident proprietors than on residents, was upheld in 1900 
(Stearns v. Minnesota, 179 U. S. 223)— on the ground that it was a contractual agree- 
ment respecting a matter of property and not affecting the state’s political freedom. 
Whether, therefore, an imposed condition is enforceable after admission depends en- 
tirely upon the nature of the condition. 
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The president, too, can take exception to a proposed constitution,' afid 
can veto a resolution providing for admission. 

Such minor differences as arise in this way do not, of course, prevent 
the states from being true equals in the eye of the law^ In size, popula- 
tion, wealth, and general importance they, of course, vary enormously. 
The largest, Texas, has an area of 265,780 square miles; the smallest, 
Rhode Island, contains only 1,250. The most populous. New York, bad 
13,479,142 inhabitants in 1940;, the least populous, Nevada, had 110,247, 
Average density of population varied, at the same date, all the way from 
674.2 per square mile in Rhode Island to 1.0 per square mile in Nevada. 
Some states are almost wholly agricultural, others are mainly industrial 
and commercial. Some are of great weight in the councils of the nation, 
others count for comparatively little. Some are more able to provide the 
services expected of modern governments than are others. All have their 
separate and more or less differing constitutions, laws, courts, systems of 
taxation, and arrangements for local government. Nevertheless, in their 
constitutional and legal status they are equal. 

Obligatiom of the National Government Toward the States 

The position of the states is further fixed by certain obligations which 
the constitution imposes, in their behalf, upon the national government. 
In the first place, that government is definitely required to respect a 
state's geographical unity and identity. As indicated above, it may 
neither instigate, promote, nor sanction the erection of any state within 
the jurisdiction of an existing state except with the consent of the lat- 
ter's legislature.^ Nor may it allow a state to be formed by uniting two 
or more states or parts of states unless the legislatures of the states 
affected indicate their approval. In other words, a state cannot be de* 
prived of its separate existence, or even of territory, without its consent.^ 

A second obligation of the national government is to protect every 
state against invasion and domestic yiolence.® An invasion of a state by 
a foreign enemy is, of course, also an ifivasion of the United States, and 
it is entirely logical that the national government should be authorized 
and required to repel the attack without waiting for any independent 
effort, or even a request for protectioUj to be made by the state as such. 
The repression of insurrections, riots, and other forms of domestic vio- 
lence is a different matter. One of the principal things that the govern- 
ment of a state is expected to, do is to maintain order; and unless such a 
government, finding itself unable to- cope with a disturbance, calls upon 
the national authorities for assistance, those authorities will not inter*^ 

lArt. IV, § 3, el 1, 

2 The Closest approach to a violation of this guarantee was the formation of the 
state of West Virginia from loyal western Virginia counties during the Civil War. 
Consent of the Virginia legislature took the form, merely, of a favorable vote by an 
assembly of supporters of the Union cause representing the seceding counties only. 
But of course it must be remembered that the rest of the state was in rebellion. 

, V,:3' Art, IV, '§'4. 
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veiie, so long as national laws are not violated, national functions {e.g.j 
carrying the mails) interfered w-ith, or national property endangered. 
If, however, assistance is requested, the president will comply, unless he 
is of the opinion that the state can and should handle the situation alone ; 
and if national interests are menaced, he will act without invitation, and 
even against the wishes of the state authorities.^ 

A third requirement made of the United States is that it shall guar- 
antee to every state a republican form of government.^ The men who 
framed and adopted the constitution had no desire to see monarchy or 
oligarchy arise within the limits of the new nation; and, having lately 
witnessed the Shays rebellion and other subversive movements, they 
were determined to put it within the power — ^indeed, to make it the 
solemn duty — of the national government to prevent any form of political 
organization other than republican from establishing itself anywhere in 
the country^ They did not define the term ^Vepublican,” and it is clear 
that they did not have it in mind to require any one precise govern- 
mental set-up, to the exclusion of all others. 'There were at the time 
considerable differences from state to state; yet all of the existing gov- 
ernments were regarded as republican. Madison assured the people that 
they had a right to “substitute other republican forms” whenever they 
chos^:, and to claim the federal guarantee: in behalf of them. 

I The final judge of whether the government of a state is republican is 
I not the people of the state, but the natioMl goyernment. The constitution 
does not say, however, with which branch of the national government 
the decision •►shall lie. Conceivably, it might be the courts. In handling 
cases turning on the nature of republicanism, the Supreme Court, how- 
ever, has always held that^he question is of a political nature, and hence 
one to be decided by the political branches of the government, not by 
the judiciar^^? This leaves it to the president or Congress, or both. As 
.for the presWent, he undoubtedly might pronounce the government of a 
given state non-republican and might use force to dispossess it. Indeed, 
in the single instance in which the guaranty clause was brought into 
play down to the time of the Civil War, i.c., the Dorr rebellion in Rhode 
Island in 1841-42, President Tyler recognized the old governm^t of the 
state as the rightful government and took steps to give it the aid which 
it asked against a rival government set up by an insurrectionary element 
led by Dorr, The really decisive factor in the national governments 
handling of the Rhode Island situation, was, however, the action of 
Congress in continuing to receive the state's senators and representatives? 
.This, said the Supreme Court when a case growing out of the dispute 
;came before it, constituted valid and final recognition of, the state's 
I government as being republican.^ It was CongrciS., too, that at the close 

^ See p. 355 below. 

2 Art. IV, § 4. 

® E.g., in Pacific States Tel. and Tel, Co. v. Oregon, 223 U. S, 118 (1912). 

^Luther v. Borden, 7 Howard 1 (1849). 
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of the Civil War forced the Southern states, as a condition of regaining 
representation, to adopt suffrage (and other) arrangements which the 
radical Republican majority at Washington professed to consider essen- 
tial to a republican form of government. Certainly its power to cut off a 
state from any share in controlling national policy, enacting national 
laws, and raising and appropriating national money gives Congress the 
whip-hand in the matter. 

In the Reconstruction period, the term ^hepublican^^ was construed 
arbitrarily and narrowly. At all other times, however, it has been inter- 
preted broadly and liberally. Thus, when a generation or so ago, 
opponents of the popular initiative and referendum as newly adopted 
devices of direct legislation in Oregon sought to make out that republican 
government means only representatiye government,: with all laws enacted 
by elected assemblies, the Supreme Court said simply that the question 
was one for the political arms of the government, and. that as long as 
Congress continued to receive senators and representatives from the state, 
it (the Court) would be “satisfied.^ And"Coiigfess it§"elf took the sensible 
view that as long as representative'institutions^re maintained by a state, 
it does not matter if they are sv^lemented by provision for direct action 
now and then by the people. 

V: Constitutional Xjimitations Upon the States 

As we have seen, the federal constitution distributes powers between 
nation and states on the general principle that whatever is not conferred 
' exclusively upon the national government remains to the states — ^with 
one obvious qualification, namely, that it does so only if not 
them. Much, in point of fact is forbidden, in the interest of national unity 
and effective national .government, giving rise to <the “constitutional 
limitations^^about which the lawyers talk; and while one large group of 
such limitations, having to do with the protection pf civil liberties, calls 
for separate treatment in a later . chapter, ^ certain additional ones of 
major importance require attention here. 

To begin with, the constitution unequivocally .forbids a state to enter 

( into “any treaty, alliance, or confederation, and it prohibits any “agree- 
ment dr compact” between states, or between a state and a foreign power, 
except with the consent of Congress^ Likewise,: a state may not, unless 
iCongress assents, keep troops or ships of war in time of peace, or engage 
fin war unless actually invaded or in such imminent danger as will not 
admit of delay /.Should Massachusetts desire to enter into an agreement 
with Great Britain, she could do so, with the permission of Congress, 
provided, of course, that the effect, yras. not to create an “alliance or con- 
federation,” i.e., a relationship, of , a- political character. With the con- 
sent of Congress, two or more states, furthermore — acting through their 
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governors or through specially appointed commissioners, and usually 
subject to legislative ratification— may make agreements or compacts 

1 among themselves;) and although the full possibilities of promoting help- 
ful cooperation among states by this method are only beginning to be 
realized, upwards of a hundred such agreements are on record — for exam- 
ple (a) one between New York and New Jersey in 1921 creating a Port of 
New York Authority charged with improving the facilities of New York 
harbor; (b) one of 1922 (finally effective in 1928) among the seven states 
containing portions of the basin of the Colorado river, and having to do 
with the allocation of rights to the waters of that stream, (c) a four-state 
pact (Washington, Oregon, Idaho, and Montana) of 1925 relating to the 
use of the waters of the Columbia and its tributaries, (d) a three-state 
compact (Oklahoma, New Mexico, and Texas) relating to the water 
supply of the Rio Grande and other rivers, signed in 1929 and assented 
to by Congress in 1930; and (e) a six-state compact (Illinois, Kansas, 
Oklahoma, Texas, Colorado, and New Mexico, with other states added 
later) in 1935 for the prevention of waste in oil production. 

/The constitution seems to make all interstate agreements dependent 
upon the consent of Congress. In practice, however, there is no such rigid 
requirement. Without going to Congress about the matter at all, two or 
more states may agree to clean up a disease-producing district on their 
common border; and in point of fact, New York and New Jersey some 
years ago settled in this manner a long-standing dispute concerning 
sewage pollution of New York harbon'^In 1931, Maryland, Virginia, and 
West Virginia similarly adjusted fishing rights on the Potomac, and in 
1941, six Midwestern states signed an agreement upon higher standards in 
the dairy industry. As construed by the courts,; the requirement of con- 
gressional consent applies only to agreements ^Tending to increase the 
political power of the states, which may encroach upon or interfere with 
the just supremacy of the United States.’^ ^ Furthermore, where consent 
is necessary,^! may be given either before or after the agreement is en- 
tered into, and may be either express or implied, jlndeed, bknket per- 
mission to make agreements on a given subject may be given in advance; 
in 1936, for example, an act of Congress authorized any two or more of 
fourteen specified states in New England and in the Ohio Valley to enter 
into a compact for flood control and for preventing pollution of waters, 
and another in 1940 gave advance approval to a compact among Atlantic 
seaboard states for the better utilization of marine fisheries.^ 

Interest in interstate agreements, especially of regional scope, as aids 

1 Virginia v, Tennessee, 148 U. S. 503 (1893). The Supreme Court has habitually 
been well disposed toward the interstate compact as a mode of action. More than 
once, it has suggested to states engaged in litigation that il would be better for 
them to adjust their differences by compact or agreement; and the advice has not 
always gone unheeded. 

2 A full list of the interstate compacts of the period 1936-43— twenty-eight in 
number— will be found in The Booh of the Statesy 194S->1944 (Chicago, 1943) ,*^52-57. 
New compacts entered into are reported in successive editions of this manual. 
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to the solution of difficult social and economic problems was considerably 
heightened by the country’s experiences during the depression of the 
thirties and under the New Deal, and it is reasonable td expect that, 
notwithstanding the difficulties and delays often attending the negotiatidn 
of them (vexatious problems, too, of administration, enforcement, and 
amendment) , many compacts in the future will relate to such varied matters 
as milk prices, minimum wages, hours of labor, control of the oil industry> 
conservation, and taxation. As a recent writer points out, opponents of 
|centralization see in such devices ^^a kind of intermediate arrangement 
.yhich avoids the centralizing tendencies of federal regulation, whereas 
the advocates of centralization consider compacts a basis for possible 
•evolution of control from the state to the region and then from the 
I region to the nation.” ^ 

Speaking generally, the states are free to levy and collect taxes as they 
choose; and a wide variety of tax experience has resulted. There are, 
nevertheless, weighty constitutional limitations. To be sure, the restraints 
imposed by the national constitution in so many words are of only minor 
practical importance. Others, however, arising from clauses of general 
application, or from interpretation of the inherent character of the 
federal-state relation, are of far-reaching significance. The restrictions 
expressly imposed are that no state .shall, without the consent of Com 
gress,„ lay (1) ^^any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection laws,” 
or (2) any duty on tonnage.^ Import and export duties laid by state 
authority are subject to revision and control by Congress; and, further 
to discourage such taxation, all net proceeds are required to be turned 
over to the national treasury. 'State^imposed import and export duties — 
tonnage duties likewise— were not uncommon in the earlier decades under 
the constitution, but nowadays are almost unknown. 

Among clauses of general application which have bearing on the tax- 
ing power are those forbidding a state (a) to deprive any person of. . . 
property without due process of law, or deny to any person within its 
jurisdiction the equal protection of the laws; and (b) to pass any law 
“impairing the obligation of contracts”! also the well-known clauses 
stipulating (a) that “the citizens of each state shall be entitled to all 
privileges and immunities of citizens in the several states,” and (b) that 
no state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States.”' The taxing power may, 

1 J. P. Clark, ‘interstate Compacts and Social Legislation/^ Polit. 8cL Quar,, L, 
502-524 (Dec., 1935). The article cited, of which there is a concluding instalinent in 
the same periodical, LI, 36-61 (Mar., 1936), is the best extended discussion of one 
large and growing group of corapacts. Cf. E. M. Johnson, lnterstdt& Compacts on 
Labor Legklajtion in the United States (Geneva, 1936). An excellent brief piece of 
reading on the general topic is M. E. Dimock and G. C, 8, Benson^ Can Interstate 
Compacts Sticceedf (Chicago, 1937) . 

2 els. 2-3. A tonnage duty is a tax on ships levied on the basis of 
carrying capacity. 
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no more be employed in violation of these blanket provisions than may 
any other power. 

Lpioi there are also restrictions arising, not from specific constitutional 

operty^ provisioHs, but from Jinterprej ^tions placed upon the inherent nature of 

our federal system. One of these relates to fed eral prope rty, which in 

general is immune from state taxation. To be sure, Congress in 1864 
authorized the states to tax national bank stock and also the physical 
property belonging to national banks. Such property, however, is in 
( reality private rather than public ; and every effort of a state to tax 
real estate or other property belonging directly to the national govern- 
ment has met with defeat.^) Certain Southern states in which the Ten- 
nessee Valley Authority has acquired large stretches of land were formerly 
so handicapped that in 1940 the Authority was required by act of Con- 
gress to start paying a percentage of its gross power proceeds to states 
and counties in lieu of the tax revenues lost. 


aptfo^n Until 1939, there would have been cited also a blanket interpretation 
preventing the state^from taxing federal ^^instrumentalities’^ such as 
entau- Other securitiesVor the income therefrom), franchises granted 

es'^ I by the federal governme^^t, and salaries of federal officials and employees, 
^pn its part, the federal government was supposed to be debarred from 
^ taxing state officials’ salaries, as well as income from state and municipal 
Vbotids, and other state ^instrumentalities.” Under force of the reasoning 


employed by Chief Justice Marshall in McCulloch v, Maryland in 1819,^ 


^.^hen, indeed, in 19-37, the city of Springfield, Mass., undertook to assess land 
acquired and for a time used by the federal government for a post-ofi^ce but subse- 
quently leased to private parties for use as a bus depot, the federal Supreme Court, in 
City of Springfield v. United States, 306 U. S. 650 (1939) held that not only federal 
property in general, but such property^ when leased to private users, is tax exempt. 
In a case in 1944 involving an attempt in Pennsylvania to tax gun-making machinery 
belonging to the federal government but leased to a private manufacturer of muni- 
tions, it said the same thing. United States of America and Mesta Machine Com- 
pany V. County of Allegheny, Pennsylvania, 322 U. S. 174. On the other hand, when 
the federal government sought to have voided tax liens on lands which it had ac- 
quired in Alabama, the Supreme Court held (in United States v, Alabama, 313 IT. S. 
274, 1941) that the liens remained good, even though Alabama could hope to enforce 
them only after the lands in question should have passed from the federal govern- 
ment to private owners. 

2 In 1818, the state of Maryland imposed a stamp tax on the circulating notes of all 
banks or branches thereof located in the state and not chartered by the legislature. 
The Baltimore branch of the United States Bank refused to pay the tax. Suit was 
brought against the cashier, McCulloch, and the state court rendered judgment 
against him; whereupon the case was taken to the federal Supreme Court. Pro- 
nouncing the law imposing the tax unconstitutional, Marshall declared (in a de- 
cision cited above as helping to establish the doctrine of implied powers) that, 
unlimited as is the power of a state to tax objects within its jurisdiction, that power 
does not ^'extend to thos'e means which are employed by Congress to carry into 
execution powers conferred on that body by the people of the United States . . . 
powers ... given ... to a government whose laws ... are declared to be supreme.” 
4 Wheaton 429 (1819). As indicated above, national bank stock and ’the physical 
property of national banks are taxable; but this is on the theory that, falling on 
property rather than on operations, the taxes do not impair the capacity of the banks 
to serve the national government according to the intent of the laws establishing 
them. 
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these reciprocal immunities were long regarded as flowing inevitably 
from the very nature of the federal system, and as being inviolable unless 
terminated or altered by federal constitutional amendments. Mounting 
budgets and need for new sources of revenue gradually led, however, 
within the past two or three decades, to a different view of the matter. 
After all, why should not people living from salaries drawn from gov- 
ernment bear the same tax burdens as those obtaining their livelihood 
from private employment? How could such taxation be construed as a 
burden upon governments as such? And why should not the Sixteenth 
Amendment empowering Congress to lay and collect taxes on incomes, 
^^from whatever source derived,^’ be taken, at face value, to. include the 
taxation of governmental salaries? Long before 1939, exemption of gov- 
ernment officials and employees from taxation of their salary income 
seemed to many people unfair; and as for incomes from government 
securities, at least three Republican presidents (Harding, Coolidge, and 
Hoover) had agreed with Secretary of the Treasury Mellon in his char- 
acterization of their exemption as ^'an economic evil of the first mag- 
nitude.” ^ 

The upshot was that when, in 1939, President Franklin D. Roosevelt, 
returning to a subject on which he had previously spoken with feeling, 
urged Congress to wipe out all existing tax immunities of federal, state, 
and local salaries and income from securities, he was successful to the 
extent of securing the desired legislation with respect to salaries, although 
not with respect to income from securities. Opposition came principally 
from those who argued that such action ought to be taken only in pur- 
suance of a constitutional amendment. But when the constitutionality 
of the new legislation was challenged in the Supreme Court,' that body — 
which, with its newly ^liberalized” membership/ had of late been show- 
ing a disposition to turn its back on a good many of its earlier decisions, 
including McCulloch v, Maryland — sustained it in full.^ The federal 
I government now, therefore, taxes state and local salaries, and the states 

^ Such exemption, according to Mr. Mellon, has three harmful consequences: (1) by 
making it easier for federal and other governments to sell bonds, it encourages the 
growth of public indebtedness; (2) it tends to divert capital from productive enter- 
prise; and (3) it “enables a very large class of investments to escape their just share 
of taxation.^' In January, 1939, the under-secretary of the Treasury estimated that the 
sum of sixty-five billion dollars was then invested in tax-exempt securities issued by 
the state and local governments, and that removal of such exemptions would net the 
national government about $300,000,000 a year. See A. L. Powell, National Taxation 
of State Instrumentalities (Urbana, 111., 1936) ; M. Philipsborn, Jr,, and H. Cantrill, 
“Immunity from Taxation of Governmental Instrumentalities,” Georgetown Law Jour., 
XXVI, 543-573 (Mar., 1938); A. G. Buehler, “Discriminations in Federal Taxation of 
State and Local Government Securities,” Amer, Polit. Sci, Rev,, XXXVI, 302-312 
(Apr., 1942). 

2 See pp. 475-476 below. 

3 Graves t;. People of the State of New York ex ret O'Keefe, 306 U. S. 466 (1939). 
Cf. State Tax Commission of Utah v. Van Cott, 306 U. S. 511 (1939). The point to 
these decisions was, not that national and state governments may tax each other, but 
only that the taxing by either of salaries, paid by the other imposes no burden upon 
any government, but merely one upon the persons who pay the tax. 



3. Com- 
merce 


82 INTRODUCTION TO AMERICAN GOVERNMENT 

ETC reciprocally free to tax federal salaries— which practically all of 
them that tax incomes at all were doing by the end of 1940.^ 

Income derived from securities of the national government, even when 
issued not to raise money for the government's own use, but only to secure 
funds to be lent to farmers and home-owners, is still (1945) exempt 
from state (although in the case of more recent issues, no longer from 
federal) taxation: The Roosevelt Administration was resolutely com- 
mitted to federal taxation not only of future issues of state and local 
securities, but also of those currently outstandings To date, not even the 
extreme pressure for revenue incident to wartime spending has brought 
results. It seems safe, however, to^predict adoption of the proposal sooner 
or later (incidentally opening the way also for state taxation of federal 
securities); and while it will be argued that a constitutional amend- 
ment is, required, it is difficult to see^in the light of the O^Keefe and 
other decisions— how the Supreme Court could withhold its sanction 
from a simple act of Congress on the subject.^ 

The authority given Congress to ^‘regulate commerce with foreign 
nations and among the several states, and with the Indian tribes,’’® 

; is not designed to interfere with control by the states over commerce that 
[is strictly intrastate. To be exempt from federal regulation, however, 
commerce must originate, end, and have its entire course in a single 
state; commercial transactions which at any stage take on aii interstate 
aspect are subject to federal regulation from the moment they begin 
until they are completed.^ To be sure, with a view to public safety, a 
state may impose regulations on a railroad (c.p., forbid the employment 

1 Even before the legislation of 193C, federal, state, and local officials and employees 
totalled 3,788,616 and their aggregate annnai compensation amounted to 15,506,874,000. 
During the ensuing war years, these figures were roughly doubled — which gives some 
idea of how much revenue would have been lost if tax immunities had still been in 
effect. 

2 It may be added that the Democratic national platform of 1940 declared against 
future issuance of tax-exempt federal, state, and local securities; that in the same year 
the national program committee of the ilepublican party took a similar position^ 
although the party platform was silent on the subject; that Fortune and Gallup polls 
simultaneoudy indicated that three-fourths of the people favored the proposal; that in 
1941 an act of Congress gave the secretary of the treasury discretionary authority to 
sell taxable federal securities; that this official forthwith announced that no future 
federal issues would be exempt; that in his budget message Of January §, 1942, Presi- 
dent Roosevelt urged legislation (not a constitutional amendment) subjecting all 
futute state and local-government securities to federal taxation; that a provision to 
this effect was deleted by the House ways and mentis Committee from the ensuing 
revenue bill, and likewise from the revenue bill of 1943 ; and that in 1944 the national 
platforms of both major parties were silent on the subject. See K. M. Williamson, 
'The Case for Taxation of Governmental Securities,” Annals of Amer, Acad, of Folit, 
and Soc. Sci./CCXIY, 68-72 (Mm., 1941). Por counter-arguments (emphasizing in- 
creased difficulties of local financing that would result), see C. H. Chatters, in ibid,, 
73-77, and P. V. Betters, "The Case Against Taxing Income from Governmental 
Securities,” Lam and Contemporar't/ Problems, yil,. 222-234 (Spring, 1940). Cf. debate 
of the issue in E. H, Foly and H. Epstein, "Shall We Tax' Government Bonds?,” NaL 
Mun, Rev,y XXX, 674-688 (Dec., i94l). 

8 Art, I, § 8, cl. 3. 

^ See Chap, xsyii below, where one will be impressed with the progressive narrowing 
of state control because of recent judicial cdhstmction of the tetm "commerce” to 
include manufacturing, mining, and other operations of production. 
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of color-blind engineers or limit speed of trains within city limits) which 
will incidentally affect the carrying on of interstate commerce across 
its territory. Bnt the courts will uphold such regulations only in so far 
as grounded upon the staters basic police power, and not upon any right 
to regulate interstate commerce as such. 

One of the main advantages of union is a common currency system, 

I Hence the federal constitution gives the national government full con- 
trol over the country's currency and forbids the states to coin money, 
to emit bills of credit, or to “make anything but gold and silver coin a 
tender in payment of debts.’^ ^ Under their reserved powers, the states can 
charter banks; and banking institutions so created exist beside and com- 
pete with national banks in all of the states. Furthermore, the states can 
authorize these banks and banking associations to issue notes for circu- 
lation as currency, although not as legal tender. In 1866, however, this 
latter power was stripped of all practical significance by an act of 
Congress laying a ten per cent tax on such notes and thereby making it 
unprofitable to issue them. The Supreme Court upheld the measure,^ 
and as a result, state bank currency has passed entirely out of exist- 
ence. ' 

Society exists and business is carried on by virtue of a network of 
human relations which find expression in agreements, or contracts; and 
little thought is required to show how insecure and otherwise difficult 
our everyday existence would be if these agreements could be disregarded 
with impunity. It is not strange, therefore, that the framers of the 
national constitution put into that instrument a clause explicitly for-^ 
I bidding the states to pass any law impairing the obligation of contracts.^ 
They did not lay a similar prohibition on the national government; 
but this was mainly because they expected the business relationships of 
people to be controlled by the state governments rather than By Congress. 
A contract may be defined as an agreement enforceable at law; and 
I no state legislation which weakens the obligations arising from such 
Ian agreement is valid unless considerations of public health, safety, or 
Imorals demand it and compensation is assured for the injury done. Both 
the definition and the rule are, however, easier to state than to apply. 

. Ordinary agreements, executed in due legal form, between individu§ls 
or groups of individuals are obviously included. But how about a charter 
granted by a state to a bank or a railroad company ? Or an appointment 
to a public office? Or a license to practice medicine? These and many 
similar questions have been passed upon m numerous judicial decisions, 
with results which must be stated briefly. fin the Dartmouth College case, 
in 1819, the Supreme Court held that the charter of the college, granted 
by the English crown, was a contract which the state of New Hamp- 

3- Art. II, § 10, cl. 1, 

2 Veazie Bank u. Fenno, 8 Wallace 033 (1869). 

3 Art. I, § 10, el. 1. . 
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shire, as represented by its legislature, had no power either to revoke 
or to impair without the collegers consent.^ This was tantamount to 
saying that franchises and charters obtained from state legislatures 
I by private corporations were protected by the constitutional guarantee 
I against ever being withdrawn or altered without consent of the holders; 
and corporations long tried to maintain that any withdrawal or cur- 
tailment of privileges once granted them was an illegal impairment of 


contract. If this contention could have been sustained, the results would 
have been serious. But later the courts took the common-sense view 
|that charters and franchises are, after ail, only a species of property, 
I and as such can be modified, or even revoked, with compensation rendered 
I . — or even without compensation when it can be shown that a corpora- 
I tion's business is ^'affected with a public interest” and that such public 
interest demands state intervention.- Furthermore, it is open to legisla- 
tures, when granting new charters, to insert in them clauses making them 
revocable, or at least limiting their duration to a brief period of years ; 
and this is now usually done. Indeed, a state constitution may cover the 


matter blanketwise (as does that of Wisconsin) by making all acts of 
the legislature subject to alteration or repeal. Having taken precautions 
on some such lines,fa state can amend or abrogate a charter or franchise 
at will, subject only to the provision of the Fourteenth Amendment that 
no person (individual or corporation) may be deprived of life, liberty, or 
property without due process of law — ^which means, among other things, 
that while a corporation may be extinguished, the tangible property 
interests of the stockholders cannot simply be wiped out.^ 

By judicial determination, the charters of public corporations, . 
Icities and counties, investing them with subordinate legislative and other 
Igovernmental powers are not contracts within the meaning of the “obli- 
Igation” clause. So far as the national constitution is concerned, the 
state legislature can repeal them or amend them in any way at any 
time. Various forms of agreement between a state and its citizens are 
also construed not to be contracts. Thus a person who is appointed to 
a public office, even for a fixed term and at a stipulated salary, acquires 
no vested right in it;(tio contract is violated if the state later abolishes^ 
thf office. Furthermore, a license issued by a state, or by one of its 
political subdivisions, is nof a contract, but only a grant of privilege 
which legally can be revoked at any time.i 

1 Dartmouth College v. Woodward, 4 Wheaton 518 (1819). The case arose out of an 
attempt of the state to take control of the college out of the hands of its trustees. 

2 That even the contract clause of the constitution can be bent from its ordinary 
meaning in time of emergency was revealed in 1934 when, by a five-to-four decisiGn, 
the federal Supreme Court sustained a Minnesota law giving property-owners the right 
to apply in court for a two-year extension of the time in which to redeem their prop- 
erty about to be taken under foreclosure of mortgage. Without trying to deny that the 
statute did violence to the obligation of mo^Jgage contracts, the Court held that the 
impairment was a justifiable exercise of the ^tate^s police power under the unusual 
conditions created by the economic depression! , Home Building and Loan Association 

Blaisdell et al, 290 U. S. 398 (1934).. 
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Obligations of the States in Their Relations with One Another 

Every state is legally separate from every other state, and each has 
jurisdiction only within its own boundaries.^ Massachusetts cannot pro- 
ject her laws into Connecticut; an Illinois state judge cannot hold court 
in Indiana. Every state, however, must constantly have dealings with 
other states, and the populations of all of the forty-eight are perpetually 
commingling in pursuit of the various trades and professions. It there- 
fore becomes a practical necessity that the states accept in common 
certain obligations toward one another. Four specific obligations were, 
indeed, imposed by the national constitution as originally adopted. One 
of them — ^the duty to deliver up fugitive slaves escaping from one state 
into another — ^became obsolete when the Thirteenth Amendment abol- 
ished slavery in 1865. The other three continue in effect, and pertain to 
(1) recognition of legal processes and acts, (2) interstate citizenship, 
and (3) rendition of persons accused of crime. 

^Tull faith and credit,^’ says the, constitution, '^shall be given in 
each state to the public acts, records, and judicial proceedings of every 
other state.” ^ This does not mean — so the Supreme Court has held — 
that one state is obliged to aid in enforcing the penal laws of another 
state.f But it does mean that records of deeds, wills, contracts, mortgages, 
charters, legislative enactments, and other civil acts or instruments must, 
when duly authenticated according to forms prescribed by Congress, be 
recognized and accepted at their face value in every other state precisely 
as in the state from which they emanated) It means also that the authori- 
ties of Illinois (for example) must recognize and carry out the decisions 
of the courts of Michigan in civil cases, on presentation of certified copies 
of the relevant records, exactly as they would honor decisions of the 
courts of their own state; Thus a will made in New York but probated 
in Texas is just as good in the latter state as in the former, no matter 
how widely the laws of the two states on the subject of wills may differ. 
Or, to take another illustration: A and B are residents of Detroit. A 
brings suit against B and gets a judgment in the amount of $500. Without 
paying, B moves to Chicago, taking his property ^before it can be at- 
tached. Under the ^ffull -faith and credit” clause, A can go into a court 
in Illinois, and with simply the judgment of the Michigan court as evi- 
dence, obtain a decree against B for the amount of the judgment. B may 
challenge the authenticity of the record; and he may demand a new 
trial on the ground that the Michigan court did not have jurisdiction. 
But on no other grounds can he secure a reopening of the case. An 

1 Slight exceptions are afforded by occasional state laws permitting law-enforcement 
officers, in ^‘hot pursuit'^ of an alleged offender, to follow him across the border, arrest 
him, and turn him over to the local police. 

•'■■2. Art.Ty,:.§:i. 

3 Wisconsin v. Pelican Insurance Company, 127 U. S. 265 (1888) . As will be pointed 
out presently, a state may surrender an accused person to the state from which he has 
fled; but it will not try him or enforce a penalty imposed upon him elsewhere. 
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.obligation cannot be evaded by the easy method of simply moving from 
one state to another. 

On a lengthy list of subjects, the laws of the states, even in the 
same section of the country, differ widely. Some progress has been made 
in bringing abput uniform legislation on such matters as commercial 
transactions;^ but the obstacles are many, and as long as our federal 
system exists, the authorities of any one of the states will have to be 
prepared to cooperate in giving ^Tull faith and credit’^ to actions taken 
under laws which differ sharply in content and spirit from their own. 
Two illustrations must suffice. The laws under which corporations may 
be chartered differ widely, with those of Delaware probably the most 
liberal with respect to the status of securities issued and the obligations 
owed to stockholders and the public; hence the great number of large 
businesses all over the country holding Delaware charters — ^through 
which, for a fee, they have virtually purchased varying degrees of exemp- 
tion from the regulations of another state or states. Even more notorious 
is the matter of divorce. Under existing laws, the same couple might 
perfectly well be regarded in one state as, by its standards, lawfully 
married, in another as divorced, and in still another as in a status alto- 
gether uncertain. Until 1942, a Supreme Court decision of 1906 ^ main- 
tained a reasonably rigorous standard with respect to divorces which 
the states were bound in common to recognize. At that date, however, 
the Court so far relaxed its attitude as to hold that a divorce granted 
in Nevada — a state fixing two years as the period of “legal residence^^ 
for other purposes, but only six weeks for purposes of a divorce — ^must, 
under the “full faith and credit^^ clause, be recognized by all states;^ 
and to the objection that the ruling would enable a state with lax divorce 
requirements to enforce its standards on states with strict ones, the judges 
(or most of them) could make no more comforting reply than that such 
a result is “part of the price of our federal system.’^ ^'Out of regard for 
considerations of comity, states usually give the benefit of the doubt to 
acts of other states even when not compelled to do so by judicial 
intervention. 

The framers of the national constitution rightly thought that no state 
should be allowed to discriminate, in favor of -its own citizens, against 
persons coming into its jurisdiction from other states. To do so would 
be inherently unjust,^: and would seriously interfere with genuine national 
unity. Hence it is provided that ^ “the citizens of each state shall be 
entitled to all privileges and immunities of citizens in the several 
states.’’® In general, this means that citizens technically of the various 

^See pp. 784-786 in complete editionpf this book. 

2 Haddock v. Haddock, 201 U. S. 662 (1906). 

® Williams v. North Carolina, 317 tJ. S. 287 (1942). 

4 The decision stirred wide protest and gave added point to demands long heard that 
the federal constitution be so amended as to give Congress power to legislate on 
marriage and divorce. 

5 Art. IV, § 2, cl. 1. 
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states as such, which, however, is practically the same as to say citizens 
of the United States, may move freely about the country and settle where 
they will, with the assurance that as newcomers they will not be subjected 
to discriminative taxation, that they will be permitted to carry on lawful 
occupations under the same conditions as older residents, and that they 
will not be prevented from acquiring and using property, or denied the 
equal protection of the laws, or refused access to the courts. It does not 
mean that privileges of a political nature, e.g., those of voting and hold- 
ing office, must be extended forthwith. Nor is a state prevented from 
imposing quarantine or other police regulations which will have the effect 
of denying free ingress or egress or the right to bring property in or to 
take it out. But such police restrictions must be Justified by provable 
public necessity; furthermore, they must be so framed as to fall alike 
upon the citizens of the given state and those of all other states. /It is 
hardly necessary to add that a citizen of New York, migrating to Penn- 
sylvania, does not carry with him the rights which he enjoyed in New 
York. The point is rather that he becomes entitled to^^'such rights as the 
citizens of Pennsylvania enjoy.^ 

A third obligation resting upon a state is the rendition of fugitives 
accused of crime. ^^A person charged in any state with treason, felony, 
or other crime,^^ says the constitution, '^who shall flee from justice, and 
be found in another state, shall, on demand of the executive authority 
of the state from which he fled, be delivered up, to be removed to the 
state having Jurisdiction of the crime.^' ^ The object is, of course, to 
prevent criminals from ^‘beating the law’^ by taking refuge on soil over 
which the states from which they have fled have no Jurisdiction and on 
which they can execute no processes. Rendition as practiced among the 

^ R. Howell, ^ “The Privileges and Immunities of State Citizenship,^^ Johns Hopkins 
Univ, Studies in Hist, and Polit. Sci., XXXVI (1918). By judicial construction, outside 
corporations seeking to do business in a state may have limitations imposed uppn them 
which are not applied to domestic corporations, notwithstanding that in law corpora- 
tions are “citizens,’^ at least of a qualified sort. Indeed, corporations — except such as 
are engaged in interstate commerce or in aiding in the discharge of governmental 
functions — ^may be excluded from a state altogether. 

During the depression decade, interstate migi'ation — ^with more than two million 
persons crossing state lines every year in quest of work— created exceedingly difficult 
social and economic problems, especially for states (most of all, California) receiving 
the heaviest influx; and in twenty-seven states restrictive legislation of one sort or 
another was enacted. In November, 1941, a California* statute making it a misde- 
meanor to “bring or assist in bringing into the state any indigent person who is not a 
resident of the state, knowing him to be an indigent person,^’ was declared unanimously 
by the federal Supreme Court (in Edwards v. California, 314 U. S. 160) to exceed the 
police powers of the state and to violate the commerce clause of the federal constitu- 
tion, and hence to be unconstitutional. The effect, of course, was to upset the “Okie” 
laws of aU twenty-seven states having them. The general principle of freedom of 
migration is clear; but in practice it has not prevented some states from successfully 
maintaining restrictions^ — ^in the form, for example, of arbitrary regulations relating to 
vehicles with Gut-of-state licenses. See S. M. Cohen, “State Regulation of Migration of 
Indigent Persons,” Bill of Rights Rev., II, 110-126 (Winter, 1942) ; H. Roback, “Legal 
Barriers to Interstate Migration,” Cornell Law Quar.f XXVlll, 281-312, 483-526 (Mar.. 
June, 1043) ; J: H, McGrath, “State Settlement Laws Delay Victory,” Govern- 
went, XVI, 31-33 (Feb., 1943). 

> Art. IV, | 2, cl. 2. 
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states is similiar to, and was suggested by, extradition as carried on 
from very early times in the domain of international relations. There 
are, however, important differences. -Nations are sovereign authorities 
and, as such, they practice extradition only within rather rigid limits. In 
the first place, they will rarely or never hand over a fugitive unless they 
have a reciprocal extradition agreement with the nation demanding him. 
In the second place, they will not surrender him unless the crime of 
which he is accused is one of those enumerated for extradition purposes 
in the agreement. Furthermore, nations usually refuse to extradite their 
own citizens or subjects; and by almost universal usage, political offenders, 
e.g.j persons accused of participating in a rebellion, are exempted. 
Finally, it has become an accepted rule that an extradited person cannot 
be tried for any offense other than that named in the warrant of extra- 
dition. Rendition as practiced by the states, on the other hand, is pro- 
vided for by the national constitution, not by interstate agreements; the 
offenses for which an accused person is to be delivered up are broadly 
defined as treason, felony, and ^hther crimes”; states commonly give up 
their own citizens on proper demand ; and there is no rule against trying 
a person so delivered up for an offense other than that with which he 
was charged when his delivery was requested. 

The constitution says that the demand for the surrender of a fugitive 
from justice shall be made by the executive authority of the state from 
which the person fled; and an act of Congress provides that it shall be 
addressed to the executive authority of the state in which the accused 
Aas been apprehended. If, therefore, A kills a man in Ohio and flees 
into West Virginia and is there placed under arrest, the governor of 
Ohio will send a requisition, accompanied by a certified copy of the 
indictment, to the governor of West Virginia asking the return of A so 
that he may be placed on trial in an Ohio court. If the requisition is 
honored, the fugitive will be turned over to the Ohio police oflSicer who 
has been dispatched to bring him back. 

There is no certainty, however, that the demand will be complied “ 
with. To be sure, the constitution says plainly that the fugitive “shall 
...be delivered up”; and the act of Congress says, with equal direct- 
ness, that it “shall be the duty” of the executive authority to cause him 
to be handed over. But despite such lucid and mandatory language, many 
cases of refusal are on record. The governor upon whom the demand 
is made may decline to comply, on the ground that the person wanted is 
not a fugitive, or that the evidence against him is not sufficient to estab- 
lish a presumption of guilt, or that he will not get a fair trial if re- 
turned, or that the alleged offense is not known to the law of the refuge 
state, or that there has been unreasonable delay in making the requisi- 
tion; the actual reason may be something still different — ^perchance a 
mere whim, or even a personal grudgdl But in any evenhjihere is no way 
by which a refusal can be overcome p no court will issue a WTit of man- 
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damus to compel compliance.^ In the final analysis, the obligation is 
effective only in so far as chief executives are willing to make it so. Yet 
this does not mean that it is a dead letter, or even that it is conamonly 
ignored; on the contrary, it is observed in the great majority of cases, 
and when not observed, is usually evaded for reasons that have sub- 
stantial merit.^ 


Disputes Between States 

The history of the Confederation was filled with controversies between 
states regarding boundaries, commercial regulations, and other matters, 
and the makers of the constitution were not so optimistic as to suppose 
that under the new frame nf government the members of the Union 
would always live in perfect accord. Among sovereign nations, disputes 
have traditionally been settled by (a) direct agreements reached through 
negotiation, (b) arbitration undertaken by some neutral ruler or similar 
authority, (c) adjudication in an international court, or (d) in the last 
resort, by war. The states of the Union are not supposed to make war on 
one another — although they did so in 1861-65. They may, and do, reach 
agreements through direct negotiation. But the method of settlement, 
chiefly contemplated by the constitution's authors was that of judicial 
determination; and in pursuance of this intent, the judicial power of the 
United States is extended to all '^controversies between two or more 
states,^^ with the further stipulation that in all cases in which a state is 
a party (regardless of the character of the opposing party) the Supreme 
Court shall have original jurisdiction^? The road to amicable adjustment 
of interstate differences by regular judicial process is thus always open, 
and{many troublesome disputes relating to boundaries, water diversions,, 
fishing rights, and other matters have been cleared up by resorting to it.^ , 

I'The words /it shall be the duty/” declared Chief Justice Taney, “were not used 
as mandatory and compulsory , but as declaratory of the moral duty which this com- 
mand created, when Congress had provided the mode of carrying it into execution. 
The act does not provide any means to compel the execution of this duty, nor inflict 
any punishment for neglect or refusal on the part of the executive of the state; nor is 
there any clause or provision in the constitution which arms the government of tSe 
United States with this power.” Kentucky u. Dennison, 24 Howard 66 (1861). 

2 A long list of heated controversies between governors over rendition questions 
includes that between the chief executives of New York and Pennsylvania in respect 
to Harry K. Thaw a generation ago and. a more recent one between the governors of 
Georgia and New Jersey over Eobert E. Bums, author of / Am a Fugitive from a 
Chairi’-Gang. 

3 Art. IIi;§ 2, cl 2. 

^ A complete record of interstate suits to 1918 will be found in J. B. Scott [ed.I, 
Judicial Settlement of Controversies Between States of the American Union, ^ vols. 
(New York, 1918). During the next five years after this work was published, no fewer 
than twenty-eight suits between states, or phases of such suits, were filed with or 
passed upon by the Supreme Court. See Amer, Jour, of Intemat. Law, XVII, 326-328 
(Apr., 1923) ; and cf. C. Warren, ^The Supreme Court and Disputes Between States,” 
Internal. Conciliation, No. 366 (Jan., 1941). The judicial character of controversies 
between states is discussed at length in Kansas v. (Colorado, 185 U. S. 125 (1902). 
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CHAPTER VII 

Changing federal-sta.te-local eelations 

The conditions under which the United States became a nation pre- 
destined it to federalism ; and although there are those who disagree, 
the general opinion of the American people is that for us, if not indeed 
for any country of continental dimensions, a federal system is not only 
inevitable but desirable, as being perhaps the only alternative to autoc- 
racy. The federalism that we have today is, however, far from being 
that with which we started; and, having observed the basic outlines of 
it as presented in the constitution, we turn to take a look at what has 
come about in actual practice — at the changed, and still changing, posi- 
tion and interrelations of units of government on the three great levels, 
federal, state, and local. State-local relations can appropriately be re- 
served for consideration at a later point.^ But the relations of nation 
and states, and some particularly novel connections between the nation 
and local units, call for attention here.' 

^Woodrow Wilso n once said that the relation ^tween nation^an^ 
states is the cardinal question of _om constitutional systemP^^rtainly, 
aF'we~'EiVe"l?n^ overshadowin^alF else in the Philadelphia 

convention, injected itself afresh almost as soon as the constitution went 
into operation; and there has never been a time in later days when -our 
politics, legislation, judicial proceedings, and administrative actions did 
not, to a considerable extent, revolve around it. Moreover, never since 
the Civil War has it stirred greater interest or stronger feeling -than in 
the recent era of the Rooseveltian New Deal. ^ 

Seeking in 1788 to reassure people who were troubled about the out- 
look for the states in case the proposed constitution were adopted, 
(Hamilton asserted that it would “always be far more easy for the state 

( governments to encroach upon the national authorities than for the 
national government to encroach upon the state authorities”!^ and in a 
century and a half of varied experience there have been periods in which 
the states have more than held their own. Hamilton's prediction, how- 
ever, has,, on the whole, not jbeem born^^^ while all of our govern- 

ments, state and local as well as national,. have continued to take on 
I new functions and to develop new controls,® the national government has 
j gained in range and depth of power in a wholly disproportionate degree. 

iln Parts III-IV of complete edition of this book. 

2 The Federalist, No. xvn (Lodge’s ed., 98). 

3 Except only at the lowest levels, where the township, for example, has declined 
in importance and in some places practically disappeared. 

. "■ ■ 91 ■■ 
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uder the impact of inventions, of new economic and social conditions, 
of changing political concepts, and oi war and depression crises, it has 
ceaselessly penetrated new areas and undertaken novel activities— by 
no man^s clairvoyant planning, but in progressive response to demands 
that could not be— at all events were not— met by state and local action. 
Some of the very interests, e,g., farmSs and^^^m^ workers, which 

in earlier days opposed the formation of a stronger union are now 
numbered among the national government’s firmest supporters. It is going 
too far to say, as some do, that the historic question of federal-state 
relations has been settled. The issue has, however, been shifted to new 
ground; and some of the aspects that it now bears — less in the realm of 
legalism and more in that of practical cooperation — ^merit comment. 

^ Methods of Growth of National Power 

In what ways, chiefly, has the balance^ between national and state 
power been turned so decisively in favor of the former? One, of course, 
is the amending of the national constitution. To be sure, most of tlie 
twenty-one amendments thus far adopted have had to do with limitations 
upon, rather than extensions of, national powers. But 4^e Fourteenth 
Amendment imposed many restrictions upon the states at points at 
which they had previously been free,T&e Fifteenth and Nineteenth took 
significant steps in the direction of nanohalizing the requireme for the 
suffrage; the Sixteenth conferred the right to levy income taxes without 
apportionment; and the Eighteenth — although eventually repealed — ^for 
a time empowered the national government to prohibit the manufacture, 
sale, and transportation of intoxicating liquors>;jOther amendments of 
similar purport, e.g,, on the subject of child labor, have been urged 
though not adopted. - 

On the whole, however, formal constitutional amendment has played 
a relatively small part. Far more important has been the ever bolder 
and more diverse employment of implied powers, in legislation Back^ 
by the Supreme Comt.. Herein lies the national government’s greatest re- 
sourceTwiffio^^ it could not possibly meet the people’s demands 
upon it, and in the absence of which the constitution as adopted a cen- 
tury and a half ago would long since have gone the way of the Articles 
of Confederation. To be sure, the doctrine has sometimes, in the opinion 
of the courts, Ibeen stretched to the breaking point; and judicial deci- 
sions have more than once made it necessary to recede from ground to 
which the Supreme Court could not, for the moment at least, follow 
Congress. Nevertheless, the gains realized, from the days of Hamilton’s 
bank to those of Roosevelt’s Tennessee Valley Authority, have been im- 
mense; and the Court as at present constituted is conspicuously coopera- 
tive.^,,_ • 

Especially fruitful in this connection has been, the extension (on the 
basis of both express and implied powers) otjnterstate regulation to the 
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ipoint where it is separated from mtrastaie control by only the thinnest 
|sort of wavering line. In this, the national government has been abetted 
by the whole development of transportation, communication, and cor- 
pprate industry on a nation-wide basis, rendering it increasingly difficult, 
if not impossible, to regulate interstate aspects without at the same time 
controlling intrastate phases with which they are intermingled. In their 
efforts to retain control over the railroads, telegraph and telephone lines, 
and radio systems within their boundaries, Jbe . states have long been 
waging a losing fight, 

A fourth means by which national authority has been projected into 4.Fed^^ 
ithe states is the assumption by the federal government of a share in the ford^/ 
lenforcement of state laws. Such an arrangement does not often arise, but Sate 
a good illustration is afforded by the ac^njpf_CQSL^c^ ill. accepting ihe ^ 

wild-game statutes,„,j^^ stated Jin_ lieu of laws on the subject which 

Congress, would itself have no power tp, enact^. with the result that, while 
state officials are of course not precluded from administering their local 
laws, federal officials participate by bringing to justice persons who 
transport or offer for transportation in interstaie commerce game killed 
in violation of yrhatever laws the state concerned may have on the subject. 
Another instance is the very common commissioning of federal forest 
officers as state deputy fish and game wardens. 

In various numbers of The Federalist Hamilton and Madison ex- s.Fed- 

' ' ■ era! use 

pressed the opinion that the national government would rely heavily, of state 

1 1 , rr* ^ 1 r • i i -r . • udmilllS- 

if not mainly, upon swe officials for^rging out ^ In practice, 

there has been less suffi relT^^ than predicted; speaking generally, 
nation and states have maintained own separate administrative 
pjemonnel. From far back, however, federal electBhs haf e b 
by state pfficers under state law, and state jcpurt^^^^ 
aliens „unde£jederal law^ in later days state officials have had author- 

ity to enforce the federal Employers Liability Act and to assist in en- 
forcing the Motor Carrier Act, the Pure Food and Drugs Act, the Wages 
and Hours Act, and (when they were in effect) the Volstead Act, the 
National Recovery Act, and the Agricultural Adjustment Act of 1933.^ 

On several occasions, the courts have upMdJij^ r^^^ to 

confer pov^ers on officials^piJbg jtat^^^ and although it. is generally con^ 
sidered that such officials cannot be compelled in this way to act in a 
double capacity, the power has, been exercised repeatedly, and thousands 
of officials have performed a wide variety of resulting duties. On their 
part, the states very commonly forbid stipulated (chiefly higher) officials 
to hold federal office if carrying a stipend. But the constitutional provi- 
sions invariably use the term ‘teffi.ce” in a technical sense, leaving the 
way open for federal utilization of any and ail persons on state payrolls 

^ The extensive federal use of state officials in wartime will be mentioned below. See 
p. 691 below. 

2 United States v. Jones, 109 U. S. 513 (1883) ; Selective Draft Law Cases, 245 ■“ 

U. S. 366 (1917). 
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whose work is in the nature of employment rather than the holding of 
office.^ 

Another widening channel of federal influence in the domain of the 
states is resear^. Simultaneously with the extension of government’s 
long regulating arm into social and economic affairs, those affairs grew 
more complex and the problems relating to them more technical. Eor 
purposes both of enacting wise laws and achieving intelligent administra- 
tion, a vast amount of painstaking investigation became necessary — 
much of it of a highly scientific character. Even a small town has need 
of the latest and best information on such matters as public health and 
education;., and practically all state and more important municipal gov- 
ernments have set up agencies and spent money for investigative pur- 
poses. Localized research on this basis, however, has the disadvantage that 
frequently it cannot be pursued on such a scale as to yield the best 
results, and that, in any event, it involves wasteful duplication of effort. 
More and more, therefore, the country has come to rely upon the large- 
scale and ever-expanding research activities of the national government,| 
even in fields like education which are not, except to a limited extent, | 
within that government’s jurisdiction. Utilized by the national govern- 
ment in its own ever-widening activities throughout the land, the results 
of large-scale investigative work carried on, for example, by bureaus in 
the Departments of Agriculture and Labor, the Bureau of Standards in 
the Department of Commerce, and the Office of Education under the 
Federal Security, Agency, are turned to their own uses by the states and 
often become the basis for widely standardized state legislation and ad- 
ministrative policy. 

' Already it is apparent that, starting with extensions of federal power 
in compulsory forms, we have arrived at others of(^a more voluntary 
Unatur^ no state, for example, is. compelled to avail itself of the results 
lof federal research^ And this brings us to the significant matter of federal- 
I state cooperation, deliberately undertaken, but nevertheless voluntary- 
even though sometmes with certain pressures applied. .For such coopera- 
tion, a new atmosphere has happily been created. The old idea was that 
I nation and states were necessarily competitive and perpetually in con- 
* flict. To this has succeeded, even in the thinking of the legally -minded 
Supreme ‘Court, the concept of nation and states as having common 
interests and as capable of friendly cooperation for promotion of the 
general good|Of such cooperation there has come to be a great deal; and, 
among other results, it has carried federal influence (amounting some- 
times to effective control) deeply into the realm of state affairs. In multi- 

The distinction having been noted, we may nevertheless, for convenience in the 
present discussion, refer to such persons as officers. Reciprocal employment of officials 
is treated at some length in J. P. Clark, "Joint Aotivily Between Federal and State 
Officials," PoUt. Sci. Qmr., LI, 230-269 (June, 1^). Cf. A. N. Holcombe, “The States 
as Agents of the Nation,” Southwestern PoUt. Sci. Quar., I, 307-327 (Mar., 1921) ; 
D. Fellman, “Some Consequences of Increased Federal Activity in Law Enforcement,” 
Jour, of Cnm. Law and Criminoloay, XXXV, 16-33 (May-June, 1944). 
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plying instances, such cooperation rests upon formal contracts or 
agreements, initiated by either party, and embodied in federal^ state 
legislation (or both). The secretary of the inteiior, for example, is 
authorized to enter into contracts with any state with a view to educa- 
tion, medical assistance, and agricultural aid for Indians living in the 
state. The federal Bureau of Prisons can make agreements with state 
authorities for the care of federal prisoners. The Tennessee Valley 
Authority has an arrangement with seven states within its area for a 
joint progi'am of agricultimal development and water-shed protection. 
Starting with New York in 1923,r nearly^^^^^a^^ have relinquished their 

right to license airplane pilots flying solely within their boundaries, re- 
quiring, them instead to take out federal licenses, and thereby turning 
a federal administrative service to state use. Congressional assent to 
interstate compacts is, of course, another illustration. On the other hand, 
such cooperation may be maintained simply as a matter of comity and 
without any legislative or other formal contract at all. Thus, many state 
agricultural experiment stations carry on investigative work in conjunc- 
tion with bureaus of the federal Department of Agriculture. The Federal 
Bureau of Investigation aids state and local police forces through its 
finger-print service, its training school, and its uniform crime reports. 
State and local police may, and frequently do, join with federal authori- 
ties in apprehending violators of either federal or state law. 

The advantages accruing from all such federal-state cooperation are** 
many. In particular, (1) concurrent federal and state legislation may 
be virtually indispensable to well -roun ded regulation of a given type of 
activity; (2) both nation and states may be enabled^profit reciprocally 
fronTaSministrative arrangements worked outp'or even information fur- 
nished; and (3) the federal government may be enabled to acquire a 
wholesome supervisory or directive influence over activities of states, 
while still permitting some desirable independence of state and local 
planning and management.^ I 

.Federal Financing of State and Local Activities “ 

One oi the most important means by which the national government 
has gained a hand in state (and of late also local) affairs, thereby further 
enhancing its own preeminence, takes the form of spending money 
for purposes^of ITe dera Lassisi^ nce/^ During the depression of the thirties, 
the national government embarked upon heavy outlays in the states for 
provision of employment and other forms of relief — outlays made directly 
and without the intervention of state authorities.i With better times 
returning, and employment at length rising to top levels as a result of the 
defense effort launched in 1940 and the later war (starting in 1941), it 

^ J. P. Chrkj The Rise of a New^'ederalism; FedemUState Cooperation in the 
linked States Wew York, 1938); E. S. Corwin, ^*Nation|il-State Cooperation; Its 
Present Possibilities/V Law Jour,, XLVI, 599-023 (Feb,, 1937). 
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became possible to taper off this form of assistance, of which in fact 
relatively little now remains^ The federal assistance with which we are 
here concerned is of a more permanent nature — the, ^^grant-i n-rndt” as 
commonly termed, under which federal money, earmarked for particular 
I activities, is turned over to state treasuries to be expended by state 
I agencies, or is paid to such agencies directly, or even nowadays to local 
governments. Federal assistance in this form has become a regular fea- 
ture of our governmental system.^ 

Grants' by the national government to the states are no novelty in our 
time. Beginning with Ohio in 1802, Congress made a regular practice 
of bestowing on newly admitted states land within their boundaries 
equivalent to one section in every township, to be used for the develop- 
ment of permanent school funds— in fact, two sections after 1848, and 
even four in the cases of Utah, Arizona, and New Mexico. In the famous 
Morrill Act of 1862, it set aside still more land for the benefit of the 
states,® stipulating that the proceeds should be used by each in endowing 
and maintaining one or more colleges devoted primarily, although not 
exclusively, to instruction in ^^such branches of learning as are related 
to agriculture and the mechanic arts^^ ; and funds derived from this source 
help support our “land-grant^^ colleges today. Not only land, but also 
money (in periods of surplus revenues), was bestowed in earlier times; 
and not only for education, but also for r^ canals. 

^ In later decades, a new form of conditional grant gained large fiscal, 
administrative, and social importance. A^s a ^^grant-in-aid,” its cardinal- 
principle is that Congress will appropriate money for the promotion of 
a specified service or activity carried on by the states, apportioning the 
sum for any given purpose among the whole number of states on some 
fixed basis, but permitting a state to share in the subvention only, as 
a rule, on four conditions — (1) that the state shall spend the federal 
money only for the exact purpose stipulated, and under whatever condi- 
tions may have been laid down; (2) that the state itself, or its subdivi- 
sions, shall make concurrent appropriations for the purpose in hand 
(usually in amounts at least equal to its share of the national grant) ; 
(3) that the state shall create, or at all events maintain, .a suitable ad- 
ministrative agency with which the federal government can deal in rela- 
tion to the function to be performed;, and (4) that, in return for the 
assistance received, the state shall recognize the federal government's 
right to interpose reflations, fix standards, and inspect results. Often, 
of course, it will be necessary for states to enact new legislation in order 
to qualify for sharing in such a grant; almost always, administrative 

^ In. 1944, the Work Projects Administration, the National Youth Administration, 
and ‘ other well-known agencies employed in this connection were in process of 
liquidation. 

2 The purely local aspects of the matter arf considered on pp. 103-104 below. 

s Allotted in the proportion of thirty thousand acres for every senator and repre- 
sentative that a state had in Congress.. 
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machinery will have to be reconstructed so as to open a way for super- 
vision by national officers over activities that previously — if undertaken 
at all — ^were entirely in the state’s own hands. No direct compulsion is 
exercised. A state may, if it likes, decline to meet the conditions imposed, 
in which event it simply does not participate in the federal subsidy ; and 
this voluntary aspect of the plan has been of great help to the courts 
in getting around the constitutional difficulties which some of the legisla- 
tion, dealing with matters far out on the rim of federal authority, presents. 
Compliance by the states is, however, less voluntary than appears. For 
the federal funds represent the proceeds of taxes paid by the people of 
the entire country, and if any state refuses to go into a given arrange- 
ment, it thereby cuts itself off from the benefits which its taxpayers are 
helping to bestow on the states that go in. Naturally, it will be reluctant 
to do this. Here, as elsewhere, the power of the purse usually prevails ; 
and the same considerations that initially induce a state to accept its 
share of a given grant impel it to live up to the standards and speci- 
fications required rather than run the risk of having its subvention with- 
held. 

Prior to the depression of the thirties, federal grants-in-aid, although 
significant, were on a relatively modest scale. In 1920, they aggregated 
only $37,600,000; in 1930, approximately |135,000,000. By 1937, how- 
ever, the states, as a group, were deriving more of their revenue (four- 
teen per cent) from this source than from any o'ther except gasoline 
taxes (fifteen per cent) and general sales taxes (sixteen per cent) ; and 
in the fiscal year 1939— "notwithstanding the great growth in the meantime 
of assistance of the “direct” type — ^grants of the kind were made for no 
fewer than twenty-one different state or local purposes, while the total 
outlay mounted to $582,519,000— an increase of more than three hundred 
^per cent in ten years.^ Only a fewnf the principal forms which such 
grants have assumed can be mentioned here. 

In 1916, a National Defense Act, ^ carrying farther the invasion of ujoe- 
state autonomy begun by a Militia Act of 1903, discarded the old term thTSZ 
‘^militia,” substituted the significant name “National Guard,” and welded oSard 
the various bodies of state troops into a unified, nationally organized 
force auxiliary to the national Army and closely tied in with it.? Liberal 
federal aid is extended on condition of substantial federal control, and 
federal standards of equipment, training, and discipline are rigorously 
enforced. As an organized militia, the National Guard still serves the 
states; but it has likewise become (as its complete mobilization by the 
national government in 1940 so forcefully illustrated) an integral part of 
the war machine of the nation.^ 

^The total for 1941 (the last year before the war disrupted activities like highway 
construction) was $851,005,000 (including $95,850,000 to local governments and ."fiTO.OSO,- 
000 to the territories). 

^ 39 U. S. 8tat. at Largej iQT, 

3 See Chap, xxxv below. 
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A Federal Aid Road Act of 1916^ provided for appropriatiotis rising 
by stages to the sum of $25,000,000 in 1921, to be expended by the Bureau 
of Roads (then in the Department of Agriculture), in cooperation with 
the highway departments of the several states, in the construction of 
rural postroads; and the innovation was introduced of requiring the states 
to match evenly the amounts allotted to them from the federal treasury. 
As was to be expected, the scheme proved pppular in an automobile age. 
Every state accepted the provisions of the act; the national grant (dis- 
tributed according to three equally weighted factors— area, population, 
and rural delivery route mileage) was increased repeatedly, reaching 
$161,730,958 in 1939;^ and under the federal impetus, road construction 
went forward on a scale never before witnessed in this or any other 
country. State highway legislation, conforming to federal requirements, 
grew voluminous; and state indebtedness incurred in carrying out t^^ 
joint program rose in some instances to alarming proportions,® Orig- 
inally limited to $15,000 a mile, federal participation was later permitted 
to a maximum of $25,000; and funds might be expended on secondary 
as well as major highways, and likewise on the elimination of hazards 
at railroad grade crossings.^ One will not be surprised to learn that the 
program took quite a new turn after the outbreak of war in 1941. Con- 
struction projects then under way were indeed allowed to be completed. 
But federal aid was thereafter restricted to new projects certified by 
the War or Navy Department as being essential to the conduct of the 
war; and while states were required, or for some purposes merely en- 
couraged, to contribute, the earlier formulas were abandoned and most 
of the costs were borne by the national government. Non-military road- 
building almost completely ceased. Resumption of such building on a 
large scale after the war is, however, contemplated, and in December, 
1944, a measure became law appropriating $600,000,000 a year for each 
of three postwar years for federal aid in the construction of inter- 
state highways, secondary or ^Teeder” roads, and highways in metropoli- 
tan areas. 

; With a view to putting the great mass of the people eventually in a 
position to weather economic stresS: in a fashion impossible in the exist- 
ing period of crisis, the Social Security Act of 1935 ® instituted a broad 
permanent program of social welfare financed by payroll taxes and 

^ U. S. Stat, at Large, Q53. 

2 This, however, was oaly tweaty-seven per cent of the total of all graats, as 
compared with fifty-four per ceat for the purpose ia 1930, 

3 Notwithstaadiag that duriag the worst depressioa years state contributions were 
largely waived. 

4 For this last-mentioned purpose, the states have not been required to match 
federal grants. The supervising federal authority is now the Public Roads Adminis- 
tration, in the Federal Works Agency. Buring the depression, direct federal expendi- 
ture for work relief projects was extended geherously to state and local highway- 
building, quite apart from and in addition to grants made on the conditional ^^fifty-^ 
fifty” basis. In many states, by 1939, the federal government was contributing more 
for highway purposes than state and local governments combined. 

®49 17, StaL at Large, 620. See pp. 620-624 below. 
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federal grants-in-aid. To start with, a nation-wide scheme of unemploy- 
ment compensation — ^while supported fundamentally by funds raised 
from contributions of employes and employers' — ^is administered in the 
states at the joint expense of states and nation, under conditions pre- 
scribed in part by the latter. For provision of assistance to the needy 
aged, federal aid is granted to the extent of one 7 half of the*total expendi- 
ture in each state.^ Grants-in-aid of activities relating to homeless, 
dependent, and neglected children, maternal and child health, chijd 
welfare, and crippled children in effect revive and extend provisions of 
the Sheppard-Towner Act of. 1921 (allowed to lapse in 1929), and are 
administered mainly^by the Children's Bureau in the Department of 
Labor. Still other Jeatures of the law ..provide subvention^ for Jhe im- 
provement of state and local health services, increase the aid given for 
vocational rehabilitation, and introduce similar assistance in paying 
pensions to the blind. One would be justified in saying that this monu- 
mental piece of legislation proceeds from the premise that henceforth 
social security and well-being in this country are to be the joint concern 
of the federal and state governments, with the former (it may safely 
be added) furnishing much of the money, largely determining how it 
shall be spent, and therefore holding the whip-hand. 

From 1911, the federal government incurred small direct expenditures 
in the states for forest-fire protection, and in 1924 it instituted contribu- 
tions on a grant-in-aid basis, with activities extended to include the dis- 
tribution of forest plant stock among farmers. Grants on the same basis 
for the support of agricultural experiment work contributing primarily 
to the conservation of resources began as early as 1887, and for support 
of various forms of agricultural extension work in 1914.^ 

Although education has traditionally been looked upon as a state and 
local function, federal aid, as we have seen, started at a very early date 
in the form of grants of land for school purposes, including those later 
provided for in the Morrill Act of 1862 and aimed at promoting voca- 
tional education in the fields of agriculture and the mechanic arts. The 
federal grants-in-aid for the support of agricultural experiment, stations 
and extension services referred course,, Jheir educa- 

tional, as well as their conservational, ^aspects; and further provision 
for vocational education, on a grant-in-aid basis, and in the fields of , 
agriculture, trade, industry:,„and home economics, was made in the .Smith- 
Hughes Act of 1917, with numerous later increases of the amounts ex- 
pended.® 

1 A vast system of old-age and survivors’ insurance (to be di^ngui^ed from mere 
provisions for old-age assistance out of public funds) is designed to carry its own load 
from payroll taxes and hence has no federal-aid features. See pp. 622-623 below. 

2 See pp. 569-570 below. 

3 Somewhat related is the Vocational Rehabilitation Act of 1920 giving the states 
a^stance, on a fifty-fifty basis, in guiding, training, and replacing persons injured in 
industry or by disease. As noted above, the Social Security Act of 1935 increased the 
federal subvention for this, purpose. 
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Financial difficulties of both urban and rural areas during the depres- 
sion of the thirties seriously affected school systems and prompted de- 
mand for federal grants-in-aid in behalf, of elementary and secondary 
education generally. The depression passed. But wartime experience— 
particularly a serious scarcity of teachers— shortly lent the movement new 
force; andj with organizations like the National Education Association 
pressing for action, a bill authorizing federal grants to the states aggre- 
gating $300,000,000 a year in time of war or other emergency and $100,- 
000,000 a year in ordinary times was debated in Congress in 1942 and 
1943 and reintroduced in 1945. Defended as essential if poorer states were 
to be enabled to pay teachers and provide equipment on a scale com- 
parable with more favored ones, and indeed if some state school systems 
were to be saved from utter breakdown, the proposal was resisted as an 
opening wedge for educational “federalization” and as inappropriate in 
a period of staggering federal deficits. Becoming entangled also with the 
question of safeguarding the distribution of funds against discrimination 
on grounds of race or color, the proposed legislation failed of enactment. 
There is, nevertheless, probably no point at which our existing grant-in- 
aid system is more likely in time to be expanded.^ 

The rise of the present towering structure of federal financial assistance 
to states and local areas is no isolated phenomenonA Practically every 
modern government has found it increasingly necessary to extend central 
aid to subordinate governments;^ and our system of federal assistance 
is paralleled by similar systems of state aid to local units. Fundamentally, 
the explanation in our country is the decline of the general property 
tax® in a period of swiftly increasing outlays, especially upon relief and 
recovery projects, upon more permanent social services, and of late upon 
wartime activities. Adequate new sources of local revenue not having 
been found, state governments, and ultimately the national government, 
have been compelled to come to the rescue. Starting with only a few 
small scattered grants a generation ago, the federal grant-in-aid system 
has grown into a huge device of joint financing, basic to the fiscal opera- 
tions of nation and states alike, and, for better or worse, reversing much 
of the decentralization of earlier days."^ 

At all stages, the grant-in-aid policy has been opposed vigorously on 
such grounds as (1) that under it^the national government practices a 

1 It is significant that an expert Advisory Committee on Education, appointed by 
President Roosevelt in 1036 and reporting in 1938, recommended extension of the 
grant-in-aid priaciple to elementary and secondary instruction, particularly for the 
benefit of the Southern states. Report of the Advisory Committee on Education, Floyd 
W, Reeves, Chairman (Washington, D. C., 1938). Cf. ‘‘Should Financial Aid Be 
Extended to Public Schools’^ [Symposium!, Cong. Digest, XXIII, 35-64 (FeK; 1944). 

2 On the vast system of grants-in-aid built up in Great Britain during the past 

hundred years, see H. E, Bowen, English Grants^n’-Aid ; A Study in the Finance of 
Local Government (Iowa City, 1939). ■ 

® See pp. 839-845 in complete edition of this book. 

4 Por a full sftatittical picture of the grant-in-aid system, see Council of State Gov- 
ernments, Grants-4nrAid and Other Federal Expenditures within the States (Chicago. 
1945).- 
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species of bribery, in effect buys the right of compelling and super- 

raing activities over which it otherwise would have no control; (2) 
that the system coerces the states (however gently) into overloading 
themsilves with expenditures and obligations, and may also tend to 
unbalance state programs in other ways; (3) that it encourages manipula- 
tion and vote-trading in Congress for special favors for particular causes 
or interests; (4) that it tends to create masses of voters dependent on 
federally aided enterprises, thereby assuring the party in power an unfair 
initial advantage in elections; (5) that, in addition to depriving the 
states of their proper powers, it begets the_ habit of relying on doles, 
encourages the demoralizing notion that at Washington 

owes every business and profession, a liying, and if adhered to ^^means 
the gradual break-down of local self-goyemment in America’’,; (6) that 
^ffederal aid” is a misnomer, since all that the federal government does 
is to take money from the people of the states in the form of taxes, put 
it in the general fund, draw it out again, and give it back, in proportions 
not always easy to justify; (7) that the richer states — in which opposi- 
tion to the policy has largely centered — are made to bear most of the 
burden and progressive states are penalized for the benefit of more 
backward ones; and (8) that, if grants are to be made at all, they might 
better be ^^block,” or lump-sum (rather than functional) grants, to be 
spent by the states entirely at their own discretion. 

To all this there has been, of course, a rebuttal, running somewhat as 
follows: (1) the system encourages the states to undertake social services 
which many of them otherwise would ignore or feel that they could not 
• afford; (2) it enables minimum national standards to be set up in fields 
of social and economic regulation in which the people of the .entire 
country have a vital interest; (3) it divides burdens which states are 
often unable to bear alone, quite justifiably requiring the richer states 
to help the poorer ones improve conditions in which all have a large 
common concern; (4) it makes for economical expenditure of federal 
funds, and, by imposing reciprocal obligations, checks the scramble for 
public money which frequently takes place when such money is be- 
stowed without imposing local responsibilities, ms has been the practice, 
for example, in making river and harbor appropriations; (5) the initia- 
tive and responsibility left to the states keep the scheme elastic and 
furnish all necessary safeguards against undesirable dictation from Wash- 
ington; and (6) except at certain pointf, no state is obliged to subject 
itself to the operation of the system unless it desires to do so.^ 

^Whatever else may be said, the device imdeniably has opened a way for (1) im- 
provement of st^ite personnel practices, through authority conferred in 1939 on the 
Social Security Board to require of the states, as a condition of receiving grants 
under the Social Security Act, that they establish and maintain merit systems in their 
unemployment insurance and public assistance agencies (see pp. 621-623 belov/), and 
(2) curtailment of the political activities of large numbers of state and local officials 
and employees— all (under the second Hatch Act, see p. 439 below) whose compensa- 
tion is derived in any degree from the federal government. 
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From the medley of arguments certain great facts emerge. (1) The 
grant-in-aid system is here to stay. Not only so, but it will continue to 
grow in magnitude and importance. Even if it should not be extended 
into new. fields of governmental activity, existing grants — especially for 
maternity and child welfare, public health, and other social services — 
will almost certainly mount to higher levels. New extensions, however — 
as for example in the domain of education — are practically inevitable. 
(2) The time-honored objections to the system still hold with many 
people; yet, speaking broadly, opposition has melted away. Specific pro- 
posals draw attack, but usually only because the critics would like to 
deflect attention to different ones. The Supreme Court is committed to 
the grant-in-aid principle;^ and so far as one can see there is no limit 
to the lengths to which grants may in future be carried except only the 
resources of the United States Treasury. But (3) there is urgent need 
for a more coherent policy relating to the matter, and for better federal 
supervision and administration. One almost may say that up to now 
there has been no policy at all Not all major state services, nor even all 
of those most affecting national interests, are subsidized; and, speaking 
broadly, those that have been selected for subsidy are simply the ones 
that have profited from the largest, most vocal, and most persuasive 
lobbies in the national capital. Twenty years ago, this did not greatly 
matter; subsidies were few and small. But the mammoth proportions 
lately assumed, with prospects for still farther growth, call loudly for a 
thoroughgoing appraisal of the entire situation, to be followed by more 
or less formal adoption of a general, consistent, and rational line of 
policy under which existing and proposed grants would be tested by 
accepted norms and cut off, reduced, increased, or refused according to 
principle rather than simply as dictated by whim or by pressure group. 
Similarly, the federal government's role of inspection and supervision 
should be discharged more consistently and efficiently than at present; 
and for bringing this about, more adequate financial provision should in 
certain cases be made.^ ' ^ 


Direct Federal-Local Relations 


One rather recent aspect of federal aid has yet to be emphasized, f.e., 
the extension of such assistance by the national government directly to 

1 Massachusetts v. Mellon and Frotiiingham u. Mellon, 262 U. S, 447 (1923), in 

effect sustaining the Sheppard-Townei^' Act of 1921 and by inference the grant-in-aid 
system generally; also cases cited oh p. 624, note 4, below, sustaining the Social 
Security Act of 1935. ^ 

2 For various books dealing with federal aid, see p. 115 below. Of. especially G. C. S. 
Benson, The New Centralization^ Chap. vi. Arguments against the system are pre- 
sented cogently iclC. Warren; Congress as Santa Claus (Charlottesville, Va., 1933). 
From a vast periodical literature may be selected A. F. Macdonald, ^^Reoent Trends 
in Federal Aid to the States,^' Amer. PoUL Sd* Rev., XX?, 628-634 (Aug., 1931), 
and ‘"Federal Aid to the States: , 1940 Model/^ ibid,, XXXIV, 489499 (June, 1040); 
J. P. Harris, "‘Should Grants-in-Aid Have a Policy?, State Government, SII, 107- 
108, 116-117 (June, 1940). The files of the last-mentionel journal contain a good 
deal of materia] on the subject. 
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local units or authorities; and this leads to a word of comment on the Tradi- 
relations between federal and local governments generally. The theory fSerai- 
of our scheme of governmental levels is that cities, counties, and other Sacts 
local units shall have contact with the national government only through 
the states as intermediaries* To be sure, this principle was never applied 
rigidly; nor can it be, since, after all, it is upon the people of the locali- 
ties that the federal government operates and to them that it renders 
its services. Its ^Bureau of the Ce nsus^ gathers and reports information 
which is used by cities and counties, and similarly its Office of Ediica- 
tion; its.£u,Wic Rgads^Adloinisti^a^ on problems of street con- 

struction no less than of state and federal highways; it furnishes its 
fingerprint service to all local law-enforcement officers who desire them; 
its Bureau of Standards has worked out model city-nlanning and zoning 
laws; t he T ennessee Valley Aut^i-^ sells power and other services to 
scores of municipalities; and one could go on indicating literally dozens 
of ways in which contacts are maintained. Until somewhat recently, 
however, nearly all of these relationships were of a more or less informal 
and even casual nature, not involving much, if any, regulative authority, 
and certainly not entailing grants of federal money. 

But there has been a change. If a city now desires to borrow funds for Kewer 
some local undertaking, its bond issue must be approved by the federal 
Secupti^ andJE^chmgg^CQm it owns a power plant, it must " 

, accept regulations at the hands of the I'ede ral Power Commission, and 
similarly, in the case of an airport, from the Federal Civil Aeronautic^^^ 
Authority^ More than that: counties and cities are now receiving and 
disbursing funds coming to them directly out of the federal treasuy 
and not channeled through state agencies! In the states that have so 
l|>authorized, counties are the recipients, under the Social Security Act, 
of federal funds for old-age assistance, aid to dependent children, aid 
to the blind, and public health work. Through the soil conservation 
service of the Department of Agriculture, the federal government finan- 
cially assists Jpcal , soil-coiaservatipn distri in their soil- conservation 
and. erosion-prevention activitiesi County agricultural agents are usually 
appointed by the county board, but are paid partly by the federal gov- 
ernment, to which they naturally bear some responsibility. During the 
depression decade, .cities_aU over the. cpunt^^^^ in federal 

grants and loans for w;aterworks,, sewerage, , street improvements, and^ 
public buildings, and federal m.QPey w.^S.aade available to. city housing^ 
apthorities. Insolvent cities, too, were given means of reaching agree- , 
ments with their creditors in federal bankruptcy courts. Frankly recog- 
nizing the new situation, the city of Cleveland went so far as to create 
an office of “commissioner of federal relations.'^ 

To a considerable extent, the swing in this direction was a depression 

1 Once formed with state guidance, these districts pass entirely out of state control 
and deal with the federal government only. 



104 INTRODUCTION TO AMERICAN GOVERNMENT 

experience ; lacking, as many of them did, the vitality and leadership 
requisite to cope with the tragic conditions of the period, the states w^ere 

i obliged . i and relieved) to see the national government step in and dp 
what they appeared incapaWe pf doing to create employment and repair 
disaster. After the emergency passed, direct federal aid to localities was 
at some points reduced, and at others discontinued. Some of the new 
connections, however, 6.g., iiJhe domains of ^ security and agrij 

culture, have been continued^ others, incident to the war, and noted 
below, have come into the picture; and in so far as federal-local rela- 
tions— whether or not originating with the depression — are^ so conducted 
■ as to^'^b y-pass,^^ or ^^short circuit,” the states, the traditional federal-state 
^ eqm^rium tends to be upset in the federal government's favor; although- 
fairness requires it to be added that, in general, due regard for state 
constitutions and laws has been shown and local , authorities have not 
been put in leading strings from Washington.^ 

Some Wartime Developments 

When the constitution prohibits states to “engage in war” unless 
fnTfocai iiivaded or in imminent danger of invasion, it refers only to 

STwar which they might make by their own authority ; once war is entered 

' upon nationally, they are expected to “engage” in it,' not indeed by 
separate military or naval action, but by extending support and coopera- 
tion at every point where the general war effort can’ be served^ Even 
before our entrance into World War II, states and localities were drawn 
into many activities related to preparations for defense, and during the 
conflict itself their governments were steadily occupied with making 
laws and regulations aimed at wartime needs,: cooperating with national 
authorities in carrying out mobilization and other programs, and eliminat- 
ing impediments hampering the most effective prosecution of hostilities. 
For the most part, the ways in which states, counties, and cities thus 
served the cause must be reserved for comment in later chapters devoted 
to the subject of national defense.^ BuLa w ord is per tinent here concerjr 
ing some intergovernmental relationships inv olved . 

Raiding To begin with, certain key principles dominated throughout. One was 
during division of authc^rity incident to federalism should not be allowed 

wSfdi to imnedt the w ar effort , (but rather should definitely be turned to account 
in promoting it; and another, that, in general, (nation, states, and locali- 
ties should be trusted to carry on necessary wartime activities primarily 

1 On the development of federal-municipal relations during the depression/ see 
Mun, Rev., XXV, 452-464 (Aug., 1936), Of. W. Kilpatrick, Federal Eehtions to Urban 
Government (Washington, 1939), I, Pt. 2. Under the auspices of an unofficial Council 
on Intergovernmental Relations, experiments in ^^blending more harmoniously the 
powers and interests of the federal, state, and local governments in the execution of 
their common purposes” were instituted in 1943-44 in three counties seleoted as being 
typical of their respective regions, i.e., Blue Earth in Minnesota, Henry in Indiana, 
and Colquitt in Georgia. See J. 0. Walker, “Experiments on Ways of Improving Local 
Administration,” Pub, Management, XXVi, 23 (Jan., 1944). 

2 See Chaps, xxxiv-xxxv below. 
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on a basis of mutual and willing cooperation! To be sure,/ federalism 
could not be brushed aside by the mere existence of war ; '' nor could 
useful collaboration be attained without planning, conference, and direc- 
tion. The over-all picture that one gets, however, is that of a nation 
correlating and concentrating its war energies with almost, if not quite, 
the force and effectiveness achieved in, for example, Great Britain, where 
no federal problems were involved. Where friction, hesitation, and delay 
arose, they at least did not, by and large, spring from diflSiculties between 
governments on the different levels. 

What were some of the things that happened? Only four or five can 
be singled out for mention. (1) Various jtate l^^^^ regulations found 
"‘f^qbe interfering with. ma:dinum war effort. were rescinded or suspendech, 
A good illustration is afforded by transportation. Finding that numerous 
state regulations on such matters as w interfering with^ 

t]^ trucking of war material^, President Roosevelt appealed to the gov- 
ernors and was rewarded with a prompt agreement of all the states 

t abide by uniform standards^ of , motor transport for Jhe, durat^ 
hen the conservation of rubber resources became urgent, all states 
lived their speed-limit laws and accepted a nation-wide limit of thirty- 
nve miles an hour. When railroad transportation of passengers and 
freight began to be threatened with serious congestion, the Interstate 
Commerce Commission, acting under emergency provisions of existing 
law, ordered all roads under its jurisdiction to operate their trains with- 
out regard to state laws governing the length of, or number of cars in, a 
train. (2) Both state and local governments fell in willingly (although 
the ,,admin istratiQn of priorities under the^.^^^^ Production^^Epard 
have brought the same result in any case) wdth a federal policy of 
. ^ avoidin^the construction of public works which would eat into the supply 

ISC.M materials. (3) In several important fields, a huge wmr pro- 

gram, prescribed and regulated by federal law, was administered by 
state and local authorities with only general supervision from Wash- 
ington! One of these was /the selective servicd Another was biyihan^ 
defense. And still others were rationing and price control.lln the case of 
selective service, for example, every governor was responsible for the 
administration of the law in his state, andj:he actual work was performed 
by a corps of oflBicials starting with a state director at the top and reach- 
ing down to the local ^‘draft boards’^ in the counties. (4) Significant 
[ new turns were imparted also to direct federal-local relatio^. Enormous 
^expansion of the munitions indust^ led to theorise of .liter allx^hundxed^ 
pfJ/bQom., towns” throughout thq country throwing upon older municipj^it 
ties^ suddenly traiiaformed, but especially upon new p.ngs sprin^ng UB 
over night, burdens (for schools, hospitals, water supply, fire protection, 
police, and what not) with which they were unable to cope. Recognizing 
its own primary responsibility for the situation, the federal government 
met insistent demands from the localities concerned by financial assist- 
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t ance in the form of loans or. outright grants, or in some cases by federal 
^^construction and lease to the municipaJities^^^^^^ Federal-local rela- 

tions in the domain of housing, already developed to some extent when 
the war began/ received special impetus; and a /rent-control program, 
directed by the Office of Price Administration, was introduced. 

The developments mentioned must suffice as illustrations of the sorts 
of things that have been going on during the war period in the field of 
intergovernmental relations. There has, of course, been — as there must 
be fin wartime— a g reat deal of centralization of ^thority over both 
I men and materials^But, significantly, there has been also much decen- 
I tralization; an extraordinary amount of our wartime administration, 
^ indeed, has been local, as evidenced by the draft boards, ration boards, 
l local defense councils, and other agencies. It is still too early to know 
what the long-term effects of the entire experience will be. But one may 
anticipate that they will not be exclusively in the direction of either 
greater centralization or the reverse. Certainly dhe states do not regard 
themselves as having surrendered powers for all time to come. The pre- 
vailing. sentiment among them has been, rather, that they should be asked 
to turn over to the national government only those controls actually and 
directly necessary to the winning of the war, and that, the war once 
over, all controls thus relinquished should come back into their hands. 
That they will actually regain everything is unlikely ; war can hardly 
Mail to impart lasting momentum to a centralizing tendency already 
fctrong in previous decades of peace. The heavy reliance of the federal 
government for war purposes upon the states as such, and upon their 
urban and rural subdivisions, is,' however, favorable to a restoration, 
broadly, of the earlier balance. Certainly the cooperativeness shown by 
governments on all levels, not only in the face of the economic emer- 
gency of a decade ago, but also when confronted by the present war 
emergency, has aff orded an impressive demqnstrpfeQn, of the ..vitality and 
adapt^lity of the American federal §ystem^ 

The General Problem of Centralization 

If there is any tinie-honored public question in the United States, it 
..^certainly is that of ^'centralization^^; loose constructionists tod strict 
constructionists were di^ussing W^fore the constitution had been in 
operation a twelvemonth. An old question it may be, but also ever new; 
and no one needs to be told that fierce fires of controversy have raged 
around it in the past three decades of rapidly growing federal power, and 
particularly .assQqiated 

with the New De4-§Nor does any one need to be told that the issue will 
again be acute after the present war. 

^See pp. 626-627 below. 

2 por fuller discussions, see L. V. Howard and H. A. Bone, Current American Gov- 
eminent; Wartime Developments (New. York, 1943), Chap, xiii; A. W, Bromage, 
‘TedembBtate-Local Relations, Amer, FoliL BcL XXXVII, 35-48 (Feb., 1943). 
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On the one hand, it is argued (1) that the only feasible plan for a 
land of \continent^ people of vast numbers and 

divergencies is one — such as\the makers of our constitution had in mind 
■ — ^which allows a large measure of local and regional autonomy and 
restricts centralized, uniform, national control over social and ecpnomic 
matters to a minimum ;|(2) that even if Congress has the constitutional 
right to extend its regulating activities , in certain of the present and 
proposed directions, it is not wise, or even safe, for it 

going farther than it has already gone, especially in the broad domain 

of the police power, once supposed to be occupied mainly or entirely by 
the states; (3) thjiOhe has already ^X^specially 

under the Roosevelt. ^r4gimei._^^^^^^ overgrown, top-heavy, unwieldy, 

with the people in danger of finding themselves hopelessly weighed 
down with a vast, professionalized federal bureaucracy ,Jndifferent to the 
ways of democracyj^ (4) that dn many large domains the state govern- 
ments are still the more natural and effective agencies of control, because 
closer to the problems involved and especially to the people concerned; 
and (5) that in seeking to enforce uniform standards through an ever- 
widening network of federal law, backed up by steadily expanding federal 
administrative machinery, the national government is strangling the 
states and reducing them to mere local areas charged only with ^%he neat 
and humble care of detail in obedience to a nationally determined 
policy,” ^ 


As opposed to all this, it is contended (1) that time, inventions, and 
other forces have so thoroughly nationalized the United States thatjios^ 
fundamental social and economic interests are no longer local, but in- 
stead cut across state and sectional boundaries, an^are of common 
concern to the entire country; PT that along with this great chahgeT)f ' 
conditions has gone a corresponding change of political thought, so that 
people no longer expect or desire the^ state or regional autonomy that 
prevailed in earlier and simpler days,lbut, on the contrary, are prepared 
.,to, see the^ompe|toe fe the.^past give way increasingly to 

ithe cooperative federalism of^tj'^e^ future; (3) that the states have not 
been so efficient as to have demonstrated their right to be let alone in 
matters of wide national concern^ and (4) that so long as social and 
economia. aonditipns arise which, if they' are to be regulated" at all, must 
I be regulated fiy the national government, it is of no use to say that 
|the national government is unfitted to take on more responsibilities, the 


^ In the presidential campaign of 1944, the Eepublican party, and in particular a 
group of Republican state governors (including the party^s caiididates for both the 
presidency and vice-presidency) warmly advocated a rehabilitation of states’ rights, so 
seriously invaded, it was alleged, ^.Jhe,,pplicies4nd.action£2Lfi^--N 
of this, it k,hxtere^inf to recalljSbt.„twelye years previously, Franklin. D. Hooseveit^ 
rhimself a governor' at the "time) campaTgned'.for tH8^’'pre^encyy by 
Republicans for ^'committing thBm^Tve^tp 'the i^a that we^pughi' to hehter contmh 
pf everting in Wa^ington as rapidly,, ^IPQSsi}®?T' One would npt be far wrong in 
conclumng" that the" whoever they are, arelikely tb incline to “federal ceiitr^ 
Ization 
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proper course being; rather, to reconstruct that government so as to 
remedy the deficiency, if it exists. 

Here again, out of a wealth of ex parte, and often emotional, argu- 
ment arise certain conclusions. The first is that the subject is not one 
upon which to dogmatize. The proper attitude is not a generalized oppo- 
sition or a generalized support, but willingness to consider each proposed 
extension of national activity on its own merits. A second point is that 
centralization and decentralization are not mutually exclusive principles, 
only one of which can be adhered to at a given time. Large business 
establishments have found that efficiency requires uniformity and con- 
centration in certain of their operations and quite the reverse in others. 
So it is with governments. A^high^ degree of , centralization in .one fi§id 
is^ entirely, compatible with no. centralization at. all., ,in, other fields. In 
the third place, the growth of.^ national control — quite , apart from tho 
special circunastances that have, stimulated it so powerful^ in this.ooun- 
try during the past twelve or fifteen years — ^is inevitable, however one 
may feel about it' It is the universal experience, once national unity 
has been attained; and the device of federalism can no more prevent it 
in the United States than ' in pre-Nazi Germany, Switzerland, or other 
countries that started with highly decentralized systems. Let social and 
economic interests develop to a point where they are no longer bounded 
by state lines, but are of regional or national concern, and/ any attempt 
to keep up a monopoly of state regulation not only is hopeless, but, if 
persisted in, is certain to precipitate damaging conflicts between state 
pov/er and national power, ^^The outcome of such a conflic^ pa^ never 
be long in doubt. The greater will prevail over the lesser.’’ f 

The Outlook for the States 

What, then, of the states? Are they to be completely overborne by 
the advancing supremacy of the national government? Have they be- 
^ come so enamored of federal aid as to have lost their constitutional 
vigor, and self-respect? Notwithstanding the wartime vitality lately 
displayed, there are those who think so; indeed, there are those who look 
hopefully to the day when the ^'waste and confusion” of forty-eight 
. separate state governments will be no more.^ Charges are brought that, 
/as constituted geographically, the states, speaking generally, do not 
correspond to economic or social unities^^^^ viewpoints of 

‘their populations and restrictive clauses in their constitutions too often 
prevent them from cooperating for the public well-being, either with one 
another or with the national govemmehtj^-in a period, too, when public 
problems are increasingly taking on a nation-wide aspect; that^Otten they 
do not deal wisely with even their purely internal affairs^? And' remedial 
proposals include such drastic suggestions as (1) redrawing the map 

1 W, MacDonald, A New Constitution for a New America, 16&. 

2 See W. Y. Elliott, The Need jor Constitutional Reform, Chap. rx. 
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of the country so as to bring state boundaries into better accord with 
the present distribution of population, and with other social and eco- 
nomic conditions ;^^2) displacing the states, largely or wholly, with a 
smaller number of political divisions (perhaps eight or nine) laid out 
to correspond to socio-economic regions; (3) virtually scuttling the 
federal s^^stem by amending the constitution so as to give the national 
government unlimited police power to legislate on health, safety, morals, 
and the general welfare. . 

A word may be said about each of these suggestions. The point to the 
first IS not Simply that the present forty-eight commonwealths are ex- 
tremely pnec^ual in. area, population^ and resources; of itself, this does stater 
not seriously trouble anybpdy^except a few people who profess to wor:£y 
about the equal representation ,pf the states in the United States Senate^ 

The matter of concern is, rather, that most state boundary lines are purely 
artificial and the resulting divisions consequently often lacking in topo- 
graphic, social, and economic unity. More than one person has amused 
himself by wmrking out a system of state boundaries presumed to be more 
in accord with the present-day actualities of population, social viewpoint, 
and economic interest. ^ In particular, a great deal has been said, and 
with considerable plausibility, in behalf of organizing metropolitan 
areas like New York, Philadelphia, Chicago, and Detroit into separate 
states, which, as such, would be free from the ^^upstate'^ or .^^downstate’' 
restraint and domination that nowadays give rise to so much friction and 
dissatisfaction.® California might be divided into northern and southern ^ 
commonwealths (even though such a division of Dakota is of question- 
able value) ; Texas might be split into any number of states up to the 
five envisaged as a maximum by the joint resolution of admission in 1845 ; 
the surveyor’s line between Vermont and New Hampshire might simply 
be erased. Other possibilities suggest themselves, with, in soine cases a 
certain attractiveness-^until one recalls the stentorian injunction of the 
constitution that no new state may be erected within the jurisdiction 
of any other state, nor formed by the union of two or more states or parts 
of states)^ without the consent of the legislatures of the states concerned 
as well as of Congress.) How — ^things ^eing as they are — such consent 
could be obtained in cases like those mentioned, no one has as yet risen 
to explain. In general, the proposal, therefore, is not very realistic. 

A second suggested line of attack primarily by way of geography is 
even more radical, contemplating as it does th4,^ displacement of the states 

1 See pp. 259-260 below. 

2 See, for example, a in Chicago Tribune, Jm, 5, 1930, pt. 11, p. 5. 

3 The arguments for separate statehood are particularly cogent when, as in the cases 
of New York and Chicago, the metropolitan area extends into two or more states. 

See W. B. Graves, Amen Polity Sci. Rev^ lCKK, 41-45; and for an argument for state- 
hood for the Chicago area, C. E. Merriam, S, D. Parrott, and A. Lepawsky, The Gov-- 
crnment of the Metropolitan Region of Chicago (ChicdLgo,19ZZ), 179-180, The oh]ection 
to statehood for cities most often heard is that it would undermine the tax structure of 
the state or states affected by withdrawing the areas of greatest taxpaying capacity . 
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largely or wholly by regional commonwealths of larger size and essen- 
tially different nature. The idea is that with state boundaries erased, 
or at best preserved as lines having merely hisWrical associations, it 
would be possible to cut the country into a number of broad areas hav- 
ing genuine unity, and for the governments of such areas to function 
more economically and efficiently than do the present set of state govern- 
ments, Years ago, a leading historian, Frederick J. Turner, wrote: 
in America are really a federation of sections rather than of states. State 
sovereignty has never been influential except as a constitutional shield 
for a section. In political matters, the states act as groups rather than as 
individual members of the Union, They act in sections and are responsible 
to the respective interests and ideals of these sections.’^ ^ Translating 
^^section” into ^ff’egion,^^ the-National Respu^ in a report 

submitted in 1935, proposed tensor tweRe regions, of. a 
nature as a basis for national plannm^^ for. coordination of federal 
'^administrative services.^ ' The Committee expressly disclaimed suggest- 
ing any new form of political jurisdiction; the states were to go on as 
before. But numerous writers, showing less restraint, haye^pxQpQ,sed and 
advocated regionalism as a more or less complete substitute for the 
present state system..;Only'--by such a change, asserts one who has already 
been quoted, can our “drooping federalism- be revived and the steady 

march, oUcentralization be stayed.^ Proponents naturally do not agree 

upon the number of regional commonwealths to be devised, upon their 
boundaries, or upon their powers and functions. The number most com-^ 
monly suggested is nine;^ the particular area ihost frequently marked 
off as one of the series is New England. Even more surely, however, than 
the plan of merely rearranging state boundaries, the jcheme of erecting 
new regional governments is, for an indefinite time to come, ^relegated to 
utopia by state pride)— to say nothing of constitutional restraints.® 

The third proposal mentioned approaches the problem, not geographi- 
cally, but functionally. One of the main criticisms of the states is that 
many of them are hesitant or negligent about enacting progressive legis- 
lation on subjects like public health and industrial relations-ymatters 
supposedly withheld by the constitutiqp^s framers from the national 
government on the theory that they ard, so closely bound up with local 
ideas and economic conditions that they ought to be regulated state by 

^ “Sections and Nation,” Yah Rev., XII, 1-21 (Oct., 1922), 6. Cf, the same author’s 
The Significance of Sections in American History (New York, 1932) . 

^ Regional Factors in National Planning and Development (Washington, 1935), 

3 W. y. Elliott, op, cit., 195. A. Hehmeyer, Time for Change (New York, 1943), 
Chap. XI. 

^ See, for example, W. K. Wallace, Our Obsolete Constitution, 185. 

5 Extended discussions of regional^m mcluda H. W. Odum and H. E. Moore, 
American Regionalism ; A CulturaUHistorical Approach to National Integration (New 
York, 1938) ; and D. Davidson, The Attach ort Leviathan: Regionalism and National 
ism in the United States iOhavel Hill, N. C., 1938). Cf. W, B. Munro, The Invisible 
Government (New York, 1928), 136-164; H. W. Odum, Southern Regions of the 
United States (Chapel Hill, N. G,, 1936) ; and National Resources Committee, The 
Futvre oi State piamina (Washington, 1938). ' 
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state rather than nationally. Authority to deal with things of this sort 
is commonly known as the police power; and the national government 
has been supposed to be devoid of such power. To be sure, Congress has 
enacted a number of laws clearly falling within the area;^ and recent 
decisions of the Supreme Court construing the national authority to 
regulate interstate commerce as extending not merely to commerce in 
the older and narrower sense, but also to manufacturing and mining, 
have opened the wa^ for stilLfuller exercise of what may be termed a 
federal police power.^ Even this last-mentioned development, however, 
rtslates only to specified operations connected with commerce, and(*the 
great bulk of regulative authority associated with the police powet in 
general still rests exclusively with the states. The proposal in some 
quarters is that, by constitutional amendment, this broad and basic power 
be transferred to the national government, to be exercised at least con- 
currently -with the states. In McCulloch v. Maryland, John Marshall 
asserted that “no political dreamer was ever wild enough to think of 
breaking down the lines which separate the . states, and of compounding 
the American people into one common mass/’ By largely depriving the 
states of their principal reason for existence, the action proposed would, 
nevertheless, be a long step, in that direction; and even (though it is 
reasonable to 'anticipate some continued growth of federal policp power, 
no step of the kind is likely to be taken in the foreseeable futurql States 
that have balked at even a child labor amendment would certainly not 
be prepared for the great surrender involved. 

The upshot would seem to be that, however much farther their position 
may be undeiunined in certain directions by constitutional amendment 
and interpretation, and by legislation and practice in such matters as 
federal aid, the states will persist, not merely as geographical and 
political entities, but as custodians of the greater part of their present 
powers and functions, together with new ones springing from ever- 
continuing development pf technology, ideas, and economic life.) Hardly 
anything short of sheer dictatorship would enable the political map 
of this country to be remade as that of Germany was remade by ruthless 
Nazi officials after 1933. Not only so, but, even after their harrowing 
experiences of the depression decade, the states have grounds for facing 
the future with assurance. [Their fundamental position in the consti- 
tutional system is secure asTong as they do not themselves choose to 
relinquish it; the United States, reaffirmed the Supreme Court in 1936/ 
employing the historic language of Chief Justice Chase, , is still C^an 
indestructible union of indestructible states.” As observed above, the 
states nowadays carry on more activities, spend more money, have more 
employees, and do more for their people than at any time in the past. 

^ See p. 333 below. 

^ See pp. 532-533 below. 

3 In United States v. Butler (297 U. S. 1), invalidating the Agrieultural Adjustment 
Actof 1933 ■ 
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Even if they could be abolished, something— as all regionalists agree — 
would have tO' be put in their places. As semi-autonomous political enti- 
ties regulating the relations of their citizens by laws of their own devising, 
they unquestionably have lost some ground ; in larger matters of social 
and economic control, they probably will continue to lose. As areas of 
administration, however, they have gained^ and even though, as seems 
likely, they -in the future may function more and more, in their administra- 
tive work, as collaborators with, and even as agents of, the national gov- 
ernment, they need not on that account suffer total loss of vitality — even 
if there vwe not always going to be plenty of things for them to decide 
upon and undertake independently. 

There are ways, too, in which they can definitely improve their present 
position. One of these Ts intelligent and fearless overhauling of their 
governmental machinery and procedures. Prestige and power have been 
lost in later decades because (to no small extent) of failure of the states 
to deal effectively with difficult problems thrust upon them by the 
exigencies of the times. To be sure, a good deal of what has happened 
has flowed from circumstances beyond the states^ control. By setting 
their houses in order, however — ^regenerating their legislatures, toning 
up their civil services, improving their administrative methods, mod- 
ernizing their county and other rural local governments, and utilizing 
the newer techniques of long-term planning — ^they may still, to a con- 
siderable degree, stem the tide that has been running against them.: The 
best way to preserve state power is to improve state competence, 

A second promising line of action is the breaking down of certain 
barriers arising not unnaturally from the legal separateness of the states, 
yet interfering with their own best interests as well as with the free life 
of a united nation. Most serious of these barriers were, in years before 
the war, those erected against the movement of goods and services across 
state lines. To be sure, ? the federal constitution, correcting a grievous 
deficiency of the Articles" of Confederation, forbids the states to levy 
tariff duties on imports or exports or to discriminate against the com- 
merce, shipping, or citizens of other states. In the depression era, however, 
states, and even localities, were in many cases persuaded to come to 
the aid of their own hard-pressed producers by setting up obstacles to 
the admission of competing products from outside sourcesj, and a great 
variety of ingenious devices resulted, ranging all the wy from mere 
organized campaigns to promote the buying of local products to (1) 
laws giving preference to such products in all state purchases, (2) laws 
forbidding the sale of electric power beyond state lines, (3) quarantine 
and inspection laws grounded ostensibly on the police power of protect- 
ing health, morals, and safety, hut really designed to set up discrimina- 
tions against goods produced outside.of the state, (4) measures creating 
“ports of entry'’ to administer restrictions calculated to discourage inter- 
state trucking, and, above all, (5) employment of the taxing power (a) 
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to discriminate against corporations chartered in other states, ^'foreign’^ 
insurance companies, nation-wide chain-store systems, and persons under- 
taking to evade sales taxes by buying outside of the state, and (b) to 
protect ^^domestic,'^ as opposed to out-of-state, products, as, for example, 
in the case of states imposing tax burdens (in the interest of local butter 
producers) on margarine, or (in the interest of local cotton growers) on 
^Toreign’^ ingredients used in place of cottonseed oil in manufacturing 
that commodity. 

J For a good many years, however, there has been growing realization 

that the supposed advantages accruing from interstate trade barriers 
are illusory. Individuals profit, of course; but for every one who gains, 
many lose. The cost of intrastate products to the consumer is increased; 
other states are driven to retaliatory measures which cut off extrastate 
markets; ill-will and recrimination are engendered all around. Although 
behaving often like competitive nations, the states are all bound up in 
one nation-wide economy, and in the long run can prosper, not alone 

and individually, but only jointly and collectively. The courts having 

ruled out only “direct” burdens on interstate commerce, as distinguished 
from the multifold “indirect” burdens interposed by the states,^some 
people have advocated amending the federal constitution to give Con- 
gress power to intervene with uniform national laws in all the different 
fields in which the states have been prone to legislate discriminatively, ^ 

A better, although slower, solution would, however, seem to lie in con- 
sultative, cooperative federal-state action leading to gradual acceptance 
of the long-run advantages of non-discriminatory policies. And it is grati- 
fying to observe that, largely as a residt of a persistent publicity and 
j educational campaign launched by the Council of State Governments^ 

! and its affiliated organizations in 1939, there was, even before the war, 

a decided slackening in trade-barrier legislation, accompanied by fairly 
rapid repeal of existing discriminative laws. Wartime need for the fullest 
mobility of shipping and trade accelerated the trend (one will recall the 
^ nation-wide abandonment, at least for the duration, of burdensome re- 

strictions upon truck transportation); and we may anticipate a greatly 
iniproved situation in the future — ^unless perchance another era of eco- 
nomic depression should unfortunately lead to a revival of the discrimina- 
tive practices of the thirties.^ 

Cooperation need not, however, be confined to the removal of barriers 3. coop- 
and the curbing of rivalriesf By enacting uniform legislation on business 
practices and other appropriate subjects, states may not only raise the ^ays 

^See p. 114. 

2 The best thumb-nail discussion of the trade-barrier problem as it stood a few 
years ago is F. E. Melder, ^‘State Trade Walls,” Public Affairs Pamphlets No. 37 (New 
York, 1939), with references for further reading. Several states discriminate with 
respect to services as well as goods, requiring, for example, that only legal residents 
, shall be on their payrolls. There are also, of course, various forms of state competition 

” not necessarily involving discriminative practices; for example, bidding by adver- 

tising for the profits arising from the tourist trade. 
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general level but counteract arguments for national, or perchance re- 
gional, regulative action. By reciprocally extending rights and privileges 
to one another’s citizens,: as, for example, in the practice of the profes- 
sions, they may obviate jealousies and promote the general well-being; 
in the domain of taxation, in particular, they may serve the ends of 
justice by mutually refraining from imposing double or triple burdens.^ 
Information may be exchanged, common problems discussed in confer- 
ences, joint investigations carried on, voluntary interstate organizations 
maintained for a wide variety of purposes* Many new instrumentalities 
have come into existence to facilitate cooperation on such lines. A Coun- 
cil of State Governments, dating from 1933, links the governments of 
almost all of the states in a voluntary league for the promotion of 
cooperative action; the 7,500 members of state legislatures have* been 
brought together in a professional American Legislators’ Association; 
different types of state and local executive and administrative officials — 
governors, auditors, comptrollers and treasurers, chiefs of police, city 
managers, housing officials, ete.-^have formed similar nation-wide or- 
ganizations; ^ interstate commissions on social security, crime, and con- 
flicting taxation have been set up; and a strong consciousness of common 
interests and reciprocal obligations has been developed among state 
legislative and administrative groups the country over. All told — ^through 
these kinds of activities and in other ways — ^the chances for friendly and 
intelligent solution of problems transcending state lines have been con- 
siderably improved ; and in so far as matters that otherwise the national 
government would be tempted or compelled to deal with are taken care 
of through such channels of interstate comity and cooperation, the out- 
look for. the states themselves will have been brightened. 
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CHAPTER VIII 

THE PEOPLE OF THE UNITED STATES — CITIZENS AND ALIENS 

The sixteenth census, taken as of April 1, 1940, showed the population 
of the continental United States to be 131,409,881. That is a large number 
of people; among the countries of the world, only China, India, and the 
U. S. S. R. contain more. The average density per square mile at the 
date mentioned was, however, only 44.2; and notwithstanding the com- 
parative sparseness that this figure suggests, the rate of population 
increase has for upwards of a generation been slowing down, being only 
about seven per cent in 4930-40, as compared with 16.1 per cent in the 
preceding decade and as high as 21 per cent in 1900-10. The explanation 
of this trend is in part the decrease of immigration, under our quota 
system, to a mere trickle.’- To a far greater extent, however, it is to be 
found in a steady decline of the birth-rate, observable from as far back 
as 1924. Nor is this latter phenomenon expected to be only temporary. 
On the contrary, students of population problems, peering into the 
future, see it continuing until, around 1985, a point of equilibrium will 
be reached, with the figure at something like 161,000,000 — after which 
there may set in an actual decline. Throughout our history, national 
prosperity has always been predicated on rapidly expanding population, 
as well as fast-growing industry and markets. The day is coming — ^if 
indeed it has not already dawned — ^when the nation^s business can no 
longer count upon that favoring factor. 

The population situation has, of course, been affected sharply by the 
war. Economic prosperity, induced by defense activity, and marriages 
hastened by the prospect of conscription and of entrance into war, largely 
explain a decided rise in the birth-rate in 1940-41, with the result that 
the total population at the end of 1942 was estimated by the Bureau of 
the Census at 133,950,000. Later on, the birth-rate fell below normal; 
and meanwhile immigration virtually ceased, the death-rate began to 
reflect wartime hazards, and actual resident population fell off by 
several million on account of movement out of the country of armed 
forces bound for overseas service. 

Not only was the country's population before the war growing more 
slowly than ever before, but significant changes were taking place in its 
distribution and character. During a generation and a half marked by 
great industrial expansion, the population of towns and cities had in- 

1 See p. 120 below. 
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creased far faster than had that of rural areas — at an average rate, 
indeed, of 33 per cent in the period 1890-1930, as compared with a rural 
rate of 7.2 per cent; and as a result, the proportion of the people living 
in towns and cities of over 2,500 rose from 35.4 per cent at the earlier 
date to over 56 per cent at the later one. During the decade 1930-40, 
however, the shift of population from farm to city levelled off sharply, 
urban increase being at the surprisingly low rate of less than eight per 
cent, as compared with a rural increase of somewhat over six per cent. 
In other words, American cities had of late, for the first time in a cen- 
tury, been growing at a pace scarcely faster than rural areas, or than 
the country as a whole. Many cities, indeed (including twenty-six im- 
portant ones in the industrial Northeast alone) actually contained fewer 
people in 1940 than in 1930. Diminished immigration and a declining 
birth-rate, of course, afford explanation in part. But lessened opportunities 
for work and wages during the depression years, together with a tendency 
toward the decentralization of industry, were influential^ — as was also 
the movement of people everywhere from older crowded urban areas 
into newer and more attractive suburbs, made possible by the automobile 
and improved highways. 

Since. 1940, the picture has naturally been changed by the defense 
effort and war. Not only have literally hundreds of smaller places be- 
come ^^boom towns^' thronging with workers in munitions plants and 
other war industries (many such boom towns, indeed, sprang up where 
none had been before), but middle-sized and larger cities have received 
influxes swelling their populations (mainly in 1940-42) by anywhere 
from twenty to fifty per cent.^ While this was going on, however, other 
cities declined ; and although it is far too early to forecast the ultimate 
and lasting consequences of so vast a dislocation of population, it is fair 
to assume that the long-term slowing up of urban growth will prove to 
have been reversed only temporarily — ^particularly if the war should in 
time be followed by depression conditions leading workless people to 
turn once more to the countryside (where, however, limits are enforced 
by the mechanization and otherwise increased efficiency of agriculture, 
enabling one-fifth as many workers to produce a given volume of food-r 
stuffs and materials as seventy-five years ago) . 

The over-all declining growth of urban population is, of course, not 
without its significance for city planning, for education, and for party 
procedures, elections, representation in Congress and in state legislatures, 
and other political processes ; in particular, the movement of people out 
into suburban districts has created tax difficulties for many municipali- 

^See W. F. Ogburn, ‘Whither Population?/' Government, XVI, 27-28, 38-41 
(Feb., 1943) . It may be mentioned, too, that between July 1, 1940, and July 1, 1942, 
there was a shift of two and one-half million civilian war-workers, together with 
men in military training, and also women auxiliaries, to the Southern and Western 
portions of the country, while the North-Central and Northeastern sections were 
suffering a net loss of half a million. 
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ties.^ More than half of the people of the country, however, are still to 
be found in urban areas; and this remains a cardinal factor in our political 
life. Municipal government has gained enormously in importance; a new 
type of population grouping — ^the metropolitan community, best seen in 
the New York, Boston, Chicago, and Detroit areas, but seen wherever 
a constellation of towns is clustered around a dominating metropolitan 
center — has risen to complicate governmental relationships; new and 
baffling problems of rural local government |iave been created, not only 
by the transition from an ox-cart to a motor age, but by the depletion 
and impoverishment of great stretches of the countryside, and by the 
frequently defective distribution of population in relation to economic re- 
sources. Even the question of how, and to what extent, government may 
intervene to bring about a sounder population distribution has come into 
the picture.^ ’ 

Then there are the matters of racial texture and ratio of native ele- 
ments to foreign-born. Viewed racially, our population in 1940 was 89.8 
per cent white, 9.8 per cent Negro, 0.3 per cent Indian, 0.1 per cent 
Chinese, and 0.1 per cent Japanese, with quite a number of other very 
small groups. Taking the heavily dominant white element alone, 63,7 
out of every hundred were native-born of native parentage; 17.5 were 
native-born of foreign or mixed parentage; and 8.6 were foreign-born.® 
Analysis of the many complicated data involved goes to show that the 
country is steadily becoming more ^^American,^’ in the sense that native- 
born whites of native parentage — ^now outnumbering all other persons 
by nearly three to two and all other whites by two to one — ^have for 
some time been increasing at a considerably faster rate than the total 
population.^ Here again is a fact of political as well as social significance, 
giving promise of a more homogeneous population than that which fifty 
years ago created problems of serious import in the government par- 
ticularly of cities. In 1940, the largest group among the foreign-born 
was Italian, with Germans second, peoples from Russia (mainly Jews) 
third, and Poles fourth. 

1 P. M. Hauser, ^^BTow Declining Urban Growth Affects City Activities,” Puh. 
Management, XXII, 365-358 (Dec., 1940). Cf. M. Jefferson, ‘The Great Cities of the 
United States,” Geog. XXXI, 479-487 (July, 1941). 

2 Under the auspices of the federal Eesettlement Administration and the Farm 
Security Administration which succeeded it in 1937, many thousands of people have 
indeed been moved from inhospitable to better favored areas; See p. 581 below. Ap- 
pointment of committee on urbanism by the then existing National Eesources Com- 
mittee some years ago bore fruit in an interesting report, Our Cities; Their B die in^ 
the National Economy (Washington, 1937). Cf. S, A. Queen and L. F. Thomas, 

City; A Study of Urbanism in the United States (New York, 1939). 

®For the figures, see Statistical Abstract of the United States, 194^ 

1943), 19. 

4 Recent Social Trends in the United States (pne-voL ed., New York, 1933), 19. 
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The Regulation of Immigration 

Historically, the United States is, of course, an immigrant country; 
all of our people except the Indians have come from foreign lands or are 
descended from those who did so at some time after the beginnings of 
European settlement on our soil. In the eighteenth and nineteenth cen- 
turies, our fast-growing population was fed steadily by immigrant 
streams flowing in earlier days principally from Great Britain, Ireland, 
Germany, and Scandinavia (Negroes, too, from Africa), but later also 
from Italy and Slavic Europe. From 1789 onwards, there was no lack 
of power to check the inflow to any extent desired. In ,1848, the federal 
Supreme Court held that jurisdiction over the matter belonged exclu- 
sively to the national government; ^ in a series of cases ending in 1883, 
it declared such jurisdiction incidental to the power of Congress to regu- 
late foreign commerce; and in 1889 it further based it upon the right of 
any sovereign nation to control its own foreign relations.^ For a long 
time, however, our policy was to encourage, and even to stimulate, the 
coming of home-seekers, laborers, and refugees. Only when the influx 
from southern and central Europe grew startlingly large and sentiment 
against the admission of Chinese laborers reached a high pitch on the 
Pacific coast did we definitely embark upon a different course. In 1882, 
the first Chinese Exclusion Act was passed; in the same year, paupers, 
insane persons, and other undesirables were excluded; three years later, 
laborers under contract to individuals or corporations were debarred; and 
thereafter one group after another was added to the ineligible list, until 
by 1917 no fewer than thirty different grounds for exclusion had been 
enumerated. In the year mentioned, still another was added, when Con- 
gress enacted that thenceforth no migrants over sixteen years of age 
should be admitted who could not read English or some other language 
or dialect.® 

Despite impediments thus imposed, the inflowing tide of foreigners 
reached the high level of 1,200,000 in 1913; ^ and when, following a sharp 
recession during the ensuing, war, indications of a new flood appeared, 
Congress (in 1921) abandoned mere personal defects as the primary 
ground for restriction and as a substitute adopted a '^quota^^ system 
under which even the fully qualified were to be admitted from various 

1 Passenger CaseS; 7 Howard 283 (1848). 

2 Chinese Exclusion Cases, 130 U. S. 581 (1889). Cf. Fong Yue Ting v. United 
States, 149 U. S. 698 (1893). 

^ Code of the Laws of the U. 8. (1934), 185-212. By and large, the influence operat- 
ing most powerfully in favor of immigration restriction has been organized labor, its 
object being, of course, to prevent the impairment of wage-levels and of the working- 
man’s standard of living thinugh the influx of workers willing to accept meager wages 
and accustomed to ^^un-American” living conditions. It is not without significance that 
the administration of the immigration laws was from 1913 to 1940 vested in the De- 
partment of Labor. Transfer of it at the latter date to the Department of justice 
evidenced a shift of emphasis-— at a time of anxiety about subversive activities— from 
the labor aspect to regulation in the interest of national unity and security. 

^ Our heaviest immigration itx any single year was 1,285,349 in 1907. 
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countries only up to a number per year allotted to the respective coun- 
tries in accordance with a statistical schedule of ^^national origins.’’ 
Following a period of experimentation, the law nowadays in effect — ^the 
National Origins Act — ^became operative on July 1, 1929; and our new 
policy of not only limiting the quantity of immigration, but selecting it 
qualitatively in terms of national stocks, has apparently become a fixture. 

Under the national origins plan as operating until virtually suspended 
by our entrance into the war,^ the salient features of our immigration 
policy were as follows: (1) as being ineligible for naturalization, nearly 
all Asiatics were debarred,^ (2) immigrants from American countries were 
admitted without restriction except as the laws excluded general cate- 
gories such as anarchists, criminals, and paupers; (3) immigrants from 
European countries were admitted (subject, of course, to the same gen- 
eral rules of eligibility) on a national origins basis, designed both to limit 
numbers and to select stocks. '^National origins” admissions were re- 
stricted to a fixed maximum per year, i.e,, 153,774, and were allotted to 
various countries (not races) in the proportion in which the different 
nationalities contributed to the white population of the United States 
as it stood at the census of 1920, except that no quota might be smaller 
than 100. Almost eighty-five per cent of the whites in the United States 
in 1920 represented strains originating in northwestern Europe. Hence 
the largest quotas went to Great Britain and Northern Ireland (65,721), 
Germany (27,370), and the former Irish Free State — ^present Eire 
(17,853). Far below came Poland (annihilated in 1939 by conquest) with 
6,524, Italy with 5,802, and other countries each with 3,300 or less.® 

This national origins system was hardly in operation before the coun- 
try was overtaken by the economic depression starting in 1929, and 
the two things conjointly cut immigration to the smallest dimensions in 
many decades; years followed in which the number of aliens entering 
the country for permanent residence was actually smaller than that of 
those departing, voluntarily or by deportation. The outbreak of European 
war in 1939 temporarily stimulated some'" flight to America, and in the 
fiscal year ending June 30, 1940, a total of 51,997 alien immigrants from 
quota countries were admitted. In the following year, however, the num- 
ber dropped to 36,220; and with the entrance of the United States into 
the war, in December, 1941, all immigration from enemy countries 
(chiefly Germany and Italy) came to an abrupt stop, and that from other 
European lands fell to negligible proportions. 

The shattering effects of 'a global war, and the resulting uncertainties 
about the economic well-being of the United States in the postwar years, 

1 The pertinent statutes will be found in Code of the Laws of the C. S, (1934), 180- 
212 . 

2 Travellers, students, business men, and various professional people might be ad- 
mitted for limited periods. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

® The McDuffie-Ty dings Act of 1934 (see p. 704 below) restricted Filipino immi- 
grants to fifty a year; this, of course, was a *^quota,” but independent of the ‘'quota 
system’^ maintained, under general law for European immigration. 
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may be counted upon to force new and weighty decisions concerning 
our immigration policy. Huge numbers of Europeans who have lost 
everything will want to make a fresh start in America; and our country 
will have to decide whether to let down the bars, to adhere to the re- 
strictive system of the later prewar years, or indeed, as some have 
proposed, substantially to ban all immigration whatsoever for a pro- 
tracted period. At the very least, a changed political geography of Europe 
will make necessary a reconsideration of existing quota arrangements; 
and in undertaking this there will have to be decisions not only upon 
how much to alter the quotas for peoples previously covered, but also 
whether to raise or lower the over-all quota limits and whether to impose 
such limits upon peoples not hitherto affected. There will have to be 
decision, too, upon whether to continue or modify the former policy of 
debarring all Japanese. One may hazard the guess that concern about 
employment conditions will, at least for a good while, prevent aliens 
from being admitted any more freely than in prewar years.^ 

Originally left mainly to state authorities, enforcement of the immi- 
gration laws has since 1891 been in charge of a staff of federal commis- 
sioners of immigration, stationed at the various ports of entry and 
assisted by inspectors, interpreters, and other subordinates, with super- 
vision centralized in an Immigration and Naturalization Service, in the 
Department of Justice, headed by a commissioner. Until two decades 
ago, little effort was made to sift prospective immigrants before departure 
from their old homes; those desiring admission to the country simply 
presented themselves at our ports, where they were examined and ac- 
cepted or rejected. The number of rejections was large, with many re- 
sulting hardships. Beginning in 1924, we wisely shifted most of the work 
of inspection to foreign centers from which immigrants come. Experienced 
officers assigned to American consulates in the capacity of technical 
advisers on immigration interview prospective migrants, counsel them, 
and determine whether they would probably be admitted; indeed, since 
1927 those who would enter the country have been required to provide 
themselves with an American consular 'Visa’^ before they embark. How 
effective the reform has been is indicated by the fact that in the later 
prewar years not more than from five to seven per cent of those seeking 
entrance at our ports were turned back. Immigration officials stationed 
on our own soil have for a good while been occupied more largely with 
deportations than with admissions, except in the case of an immigration 
border patrol of some three thousand men, mounted and otherwise, which 
is charged with preventing the smuggling of aliens into the country from 

3. One morally, although not numerically, significant change already made is the 
placing of China in 1943 on a quota basis, m recognition of our wartime alliance, as 
well as traditional friendship, with that country. The number of Chinese admissible 
per year under the new law is only 105. For a brief history of Chinese exclusion, see 
G. Gordon, ^Uur W Exclusion Against China,” Lawyers Guild Rev., Ill, 7-19 
(May-June, 1943). 
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Canada, Mexico, and near-by islands. Aliens who consider that they 
have been unjustly denied admission to the country are entitled to apply 
in a federal court for a writ of habeas corpus with a view to having their 
rights administratively determined.^ 

Aliens — Rights and Restidctions in Peace and War 

-eace- Speaking broadly, every resident of the United States is either a 
tatus of citizen thereof or an alien — if an alien, presumably a citizen of some 
other country merely living, temporarily or permanently, among us. In 
many respects, it does not particularly matter — under ordinary, peace- 
time conditions— which a person is. He must obey the laws and pay his 
taxes in any case; even though an alien, he is entitled to ^The equal 
protection of the laws,’’ and may sue and be sued in the courts, enter 
into contracts, and send his children to the public schools; and unless 
he happens to belong to a racial group that has been made ineligible, he 
may be naturalized, thereby acquiring full citizenship status. There are, 
however, limitations. An alien cannot vote or hold public office; ^ seldom 
can he act as a juror; his right to own property is almost as broad as a 
citizen’s, but not quite, because California, Illinois, and a few other 
states impose varying restrictions; and while, in general, he can engage 
in any gainful occupation or profession that does not require a license, 
increasing numbers of businesses and professions have been put under 
license requirements, and in virtually every state there are laws de- 
barring aliens from receiving certain kinds of licenses.® The alien, fur- 
ther, may be excluded from employment on public works and in munitions 
plants, and increasingly he is prevented — ^rather unjustly — from sharing 
in relief benefits, such as workmen’s compensation and old-age pen- 
sions; ^ and of course if he goes abroad,, he cannot claim protection from 
our government as can a citizen.® 

1 L. F. Post, ‘‘Administrative Decisions in Connection with Immigration,^^ Amer, 
Polit. Sci.Rev., X, 251-261 (May, 1916); W. C. Van Vleck, The Administrative Con^ 
trot of Aliens (New York, 1932) ; Secreta^ of Labor’s Committee on Administrative 
Procedure, The Immigration and Naturalization Service (Mimeo., Washington, 1940). 

^ ag jQiany as twenty-two states and territories, aliens who had declared their 
intention to be naturalized have, at one time or another, been allowed to vote. 
Constitutional amendments gradually withdrew this privilege, however, and a state 
supreme court decision of 1926 terminated it in the last state (Arkansas) in which it 
survived. 

3 For example, to practice law or medicine or dentistry. Such discriminative laws 
must run the gantlet of the courts on the ground of reasonableness, but even in the 
legal and medical professions the alien has been largely shut out. 

^ Sometimes, however, a state goes too far in enacting such legislation. Thus when 
Arizona undertook to require that any individual or corporation employing more 
than five workers at one time should employ not less than eighty per cent qualified 
electors or native-born citizens of the United States, the federal Supreme Court held 
that such a requirement was unconstitutional as involving a denial of the equal pro- 
tection of the laws. Truax t;. Raich, 239 U. S. 33, 41 (1915). See B. O’Connor, “Consti- 
tutional Protection of the Alien’s Right to Work/* New York TJniv. haw Qmr, Rev,. 

S On the general subject, see E. W. Puttkammer [ed.], War and the Law (Chicago, 
1944), 38-47; W. M. Gibson, A the Law i Some Legal Aspects of the National 
Treatment of Aliens in the United States (Chapel Hill, N. (^., 1940) ; and N. Alex- 
%nder. The Eights of Aliens Under the Federal Constitution (MoiitpelmT, Vt., 1931). 
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Indeed, even here at home, an alien may fail to receive protection of 
person and property to which, legally, he is as much entitled as is a 
citizen. At various times, ^Toreigners^' have been the victims of mob 
violence;^ and as matters stand, with the states primarily responsible 
for maintaining law and order, such injured persons, or their relatives, 
have recourse only to state authorities (including grand juries and 
courts), which are likely to be influenced by local sentiment to extend 
them no relief. At least four presidents have asked Congress to give the 
federal courts jurisdiction in such cases, but to no avail, and meanwhile 
the national government continues in the uncomfortable and undignified 
position of being responsible under international law for protecting 
aliens, but unable under our system of constitutional law either to punish 
the perpetrators of outrages or to compel the states to assume the burden 
of damages. What usually happens is that after the federal government, 
pressed by the envoy of the foreign nation concerned, tries but fails to 
induce the state authorities to act. Congress, on request of the president, 
votes a sum of money to be awarded ex gratia, and the affair ends. 

As the reasons^ior which aliens might be excluded multiplied in later 
decades, the grounds on which (and the period after entry within which) 
they might be deported also increased. Until a quarter of a century ago, 
deportees were usually mental or physical defectives, criminals or im- 
moral persons, persons who had become public charges, or persons who 
had entered the country illegally. Fear of radical influences led Congress 
in 1918 to authorize the expulsion of alien revolutionists, anarchists, and 
advocates of sabotage, assassination, and other forms of violence; and 
under this authority the Department of Justice in 1919-20 conducted a 
sensational drive against ^^Reds^^ and suspected ^^Reds,” whose wholesale 
deportation, chiefly to Russia, aroused considerable protest from people 
who deplored what they considered an unfortunate surrender to popular 
hysteria? As the law now stands, an alien, even though not at the moment 
a member of any subversive organization, is deportable if it can be 
shown that he was such a member at the time of his admission to the 
country or at any subsequent time. To be sure, the Supreme Court, in 
1939, held aliens not deportable merely because of having once been a 
member of the Communist party But -^e Alien Registration Act of 
1940 (explained below) provides to the contrary. Since the quota acts 
tightened up admission to the country, deportations have been chiefly 
in pursuance of the legislation of 1918 and its- amendments; and for some 
years the number of deportees (deported under warrants or allowed to 
depart at their own expense and without warrants) varied between 
15,000 and 20,000 a year. No sooner was the 1940 registration of aliens 

1 Perhaps the most serious incident of this nature was the lynching of eleven 
Italians at New Orleans on March 14, 1891. ^ ^ ^ _ 

AL, F. Fost, The Deportations Delirium of 1920 (Chicago, 1923) ; Z, Cmtee, Free 
Speech m the United States, Chnpp.Y. ^ ^ o. V ^ 

^ Eessler, District Director of Immigration, v, Strecker, 307 TJ. S. 22 (1939). 
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completed than the Department of Justice started a systematic combing 
of the returns with a view to ferreting out cases of illegal entry, crimi- 
nality, falsifying information, membership in subversive organizations, 
and other deportable offenses — even though, with sailings to Europe prac- 
tically restricted to Great Britain by wartime conditions, it already had 
on its hands thousands of objectionables who could not be got rid of 
because of the impossibility of gaining entry for them into any foreign 
country.^ Communist, Fascist, and Nazi activities aimed at undermining 
the government and security of the United States became in the later 
prewar years a major ground for at least potential deportation.^ 

In times past, no one knew how many aliens there were in the country 
or where they were located except as disclosed every ten years by the 
census. Growing tenseness of the international situation in the later 
thirties, combined with the increasingly difficult task of curbing sub- 
versive activities and influences, and climaxed by the outbreak of a 
major war in Europe in 1939, led in 1940 to a decision to require every 
alien over fourteen years of age to register and be finger-printed within 
a stipulated period, and thereafter to keep the proper federal authorities 
informed of his address and occupation.® Most European states have 
long required the same thing, registration there commonly being with the 
police, whereas here it has been taken care of at post-ofiBces and in some 
instances school-houses. Over the initial designated period of four months, 
a total of 4,741,971 registered, amounting to about three and one-half 
per cent of our total population. Every assurance was given registrants 
that the information concerning their past obtained through the search- 
ing questions put to them would be regarded as confidential, and no 
effort was spared to relieve the procedure of any possible stigma.^ 

When war comes, aliens immediately fall into two basic categories — 
those of neutral or friendly nationality and those of enemy nationality, 
or in other words ^^alien enemies.” The war in which we became involved 
in 1941 had no very important effects upon the legal position of aliens 
in the former category. If they wished to leave the country, they must 

3. The number of deportations fell to 10,938 in 1941. 

2 Earlier treatises on the general subject include “Report on the Enforcement of the 
Deportation Laws of the United States ” Report of the National Commission on Law 
Observance and Enforcement, No. 5 (May 27, 1931), and J. P. Clark, The Deportation 
of Aliens from the United States to Europe (New York, 1931). An alarmist discussion 
of the menace (to a degree, a genuine one) arising from the presence of tinfriendly 
foreign agents in the country will be found in M. Dies (former chairman of the House 
of Representatives Committee for the Investigation of Un-American Activities), The 
Trojan Horse in America (New York, 1940), and a less sensational one in H. Lavine, 
Fifth Column in America (New York, 1940). The most notable deportation proceed- 
ings of recent years have had to do with an Australian CJ.O. leader active in foment- 
ing maritime strikes on the West Coast, Harry Bridges. For the earlier stages of his 
long-drawn-out case (he has never actually been deported), see J. M. Landis, 
Jn the Matter of Harry Bridges (Washington, 1939) ; 78th Cong., 1st Sess., House 
Doc., No. 92 (1943), “Facts in Cases of (Certain Alien Deportations.^/ 

3 54 IJ,S. Stat. at Large, 670. Ail newly arriving aliens were required to register also. 

^ On the Alien Registration Act pf see Z. Qliaiee, Free Speech in the United 

,;;j8^n^es,V:Chap.'Xii,^' \ /V 
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secure a permit prior to departure ; those having assets of over one thou- 
sand dollars were required to report them to the Treasury Department; 
and liability to military service was incurred, although this also had 
been true to a limited extent in World War I.^ Many, however, suffered 
from discriminatory treatment at the hands of misguided industrial 
establishments which discharged or refused to employ non-citizens. 

The case of alien enemies ^ was, of course, different. Obviously, one 
of the first things to be done was to obtain means of identifying them ; 
and under a proclamation of the President, issued January 14, 1942 — 
five weeks after we entered the war — all alien enemies over fourteen 
years of age were required to register again at their local post-offices, to 
be fingerprinted, to deposit three photographs of themselves, and to 
receive certificates of identification (to be carried at all times) in the 
form of booklets resembling passports. The number revealed was approxi- 
mately a million — Germans, Italians, and Japanese; although, as of the 
following October 19, some 600,000 Italians, because of their generally 
recognized loyalty to the United States, were removed en masse from 
the classification. Drawing most of the necessary authority from an 
Alien Enemy Act dating from as far back as 1798 and authorizing alien 
enemies to be ^^apprehended, restrained, secured, or removed,’’ the gov- 
ernment pursued a course of action embracing the following main fea- 
tures: (1) negotiation (through neutral intermediaries) with the enemy 
governments for reciprocal humane treatment of civilians in enemy ter- 
ritory;^ (2) imposition of various restrictions, such as forbidding 
alien enemies (a) to enter ^^restricted” or ^^prohibited” areas (e.g., pre- 
scribed zones around army camps, navy yards, and munitions plants), 
or, indeed, to travel at all more than very limited distances without 
permission, (b) to change their Jobs without giving advance notice, or 
(c) to have in their possession firearms, short-wave radios, cameras, 
military maps, or other designated articles; (3) arrest of alien enemies 
with dubious records or for other reason subject to suspicion, with hearing 
boards set up in all of the eighty-six federal judicial districts to recom- 
mend to the attorney-general whether a given alien should be released 
unconditionally, paroled, or interned for the duration of the war, and 
with the official mentioned making the final decision;^ (4) removal, 
on presidential authority and under military auspices, of 110,000 
Japanese— citizens as well as aliens— from military zones adjacent to 

^ W. W. Fitzhugh and C. C. Hyde, “The Drafting of Neutral Aliens by the United 
8t&te8y^ Amer. Jour, of Internat. Law, (July, 1942). 

^ yyith a view to discouraging a repetition of the anti-alien hysteria of 1917-18, the 
government has sought to soften the opprobrium attaching to “alien enemy” by using 
only the designation “of enemy nationality.” The shorter and more usual term may, 
however, be employed here. 

2 As the war progressed, evidence mounted that, in the case of Japan at all events, 
the pledges secured were not fully lived up to. 

^ The first year of the war saw only 12,071 persons taken into custody; and of the 
number, more than one-fourth were released. Experience showed plainly the fallacy of 
assuming that any national of an enemy state was per $e loyal to the enemy. 


1. Of 
friendly 
nation- 
ality 


2. Of 
enemy 
nation- 
ality 



126 INTRODtJCTlON TO AMERICAN GOVERNMENT 

the Pacific coast, followed by resettlement of them, under direction of a 
civilian War Relocation Authority, in ten interior ^Telocation areas, 
from which those found loyal to the United States were permitted to go 
to other parts of the country in quest of homes and employment; and 
(5) ‘^freezing’’ of enemy funds and investments in the United States, 
followed by general sequestration (not confiscation) of billions of dollars 
worth of enemy-owned private property — ^banks, stores, warehouses, and 
what not — ^which from then on, for the duration, was in the care of 
an Alien Property Custodian. Some of the policies adopted raised debat- 
able issues — ^perhaps most of all, that relating to the Japanese evacua- 
tion. Considering, however, the numbers of alien enemies involved, all 
told, and the unfortunate effects that could follow from mishandling it, the 
problem may be said, on the whole, to have been dealt with intelligently 
and successfully.^ 


Citizenship and How It Is Acquired 

Citizen- Cffriously, there was long a great deal of doubt as to precisely who 
defied Were entitled to be regarded as citizens, and of what jurisdictions. In its 

constitu- original form, the constitution used the term no fewer than seven times, 
but without ever once defining it.^ In some clauses, it spoke of citizens 
aspect states, and in others of citizens of the United States, and nowhere 
® were the relations between the two made clear. Even yet, there is often 
confusion on the point. In the Fourteenth Amendment, however, we 
read that '^all persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States and 
of the state wherein they reside^^; and while this leaves the way open 
for a state citizenship as something distinct from national citizenship, 
it at least indicates who are to be regarded as possessing either or both. 
In general, the two go together: any citizen of the United States living 
within the boundaries of a state is a citizen of that state. Legally, there 
is nothing to prevent a state from conferring its own citizenship (not, 
of course, national citizenship) on persons who are not citizens of the 
United States ; and in times past this has been done. Furthermore, citizens 
of the United States residing permanently in the District of Columbia 
or in a territory are not citizens of any state. For practical purposes, how- 
ever, the two citizenships have been almost completely merged; and in 

^ L. V. Howard a^d H. A. Bone, Current Amerimn Government, Chap viii; B. 0, 
Walter, American Government at War, Chap, v; R. R. Wilson, ^^The Treatment of 
Civilian Alien Enemies,” Amer. Jour, of Internal Law, XXXVII, 30-45 (Jan., 1943). 
A good brief account of the evacuation of the Japanese will be found in E. W. Putt- 
kammer [ed.], War and the Law, 58-70, and a full discussidn in G. McWilliams, 
Prejudice ; Japanese^ Americans : Symbol of Racial Intolerance (Boston, 1944) , Chaps, 
iv-v. The latter author considers the Jap^ese evacuation understandable (with the 
West Coast early thought of as a possible theater of war), but nevertheless un- 
‘necessary, 

2 The Supreme Court’s definition is as follows: ■■Citizenship is membership in a 
political society and implies a duty of allegiance on the part of the member and a 
duty of protection on the part of the society. These are reciprocal obligations, one 
1 fAr thp other.” Luria t^. tJnited States, 331U. S. 9 (1913). 
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any event, it is only national citizenship that has significance under the 
national constitution and laws, and also in international relations.^ 

Citizenship is acquired in various ways in different countries; but the How 
most important are birth and naturalization. Citizenship by birth arises 
from the operation of one or the other of two quite different principles, quired: 
Under the first — ^known as jm sanguinis — a child takes the nationality 
of its parents, regardless of the place of its birth; under the second — 
called jus soli — ^nationality is determined by the place of birth, irrespec- 
tive of the citizenship of the parents. The historical and fundamental 
rule of the United States, in common with other English-speaking, and 
also the Latin American, countries, is jus soli; ^ and the rule is construed 
to be applicable even to children born on American soil to alien parents 
who are themselves ineligible for citizenship.^ The phrase of the Four- 
teenth Amendment requiring that a person be not only born or natural- 
ized in the United States, but “subject to the jurisdiction thereof,” gives 
rise, however, to some rather important exceptions. Thus, children born 
to foreign diplomatic representatives stationed at Washington are not 
citizens, because even though bom on American soil, they are considered 
to be subject to the jurisdiction of the state which the ambassador or 
minister represents, and not to the jurisdiction of the United States.^ 

On the other hand, persons born abroad before May 24, 1934, are citizens 
if the father had American citizenship and resided in the United States 
or its outlying possessions at some time before the child’s birth; and 

3-L. Gettys, The Law of Citizenshvp in the United States (Chicago, 1934), 3-8. 
Speaking strictly, citizens are individuals only. Corporations, however, are ‘^persons’^ 
within the meaning of various clauses of the constitution, and are regarded judicially 
as citizens of the states in which they are chartered. They are at best, however, only 
quasi-citizens, being not entitled to all the “privileges and immunities’’ which the 
constitution guarantees to the individual citizen. See C. H. Maxson, Citizenshvp , Chaps, 
xi-xii. One encounters also the term “nationals,’' which is not to be confused with 
“citizens.” In a^ general way, it denotes all persons who, for purposes of international 
intercourse, are identified with a given nation. It is therefore broader than “citizen”; 
for example, the people of the Philippine Islands have been nationals of the United 
States, but never citizens thereof. Cf. C. H. Maxson, op, at.. Chap. xin. 

2 As applying to the United States, the statement must be qualified by saying that, 
as indicated below, in connection with our own nationals abroad, and children born to 
them, our government has leaned strongly toward jus sanguinis, 

s United States v, Wong Kim Ark, 169 U. S. 649 (1898). In Perkins et al. v. Elg 
and Elg v, Perkins et al,, 307 U. S. 325 (1939), the Supreme Court held (contrary 
to what previously would have been supposed) that a woman bom in the United 
States did not lose her American citizeiiship merely because when she was four years 
old her parents returned to their native Sweden and renewed their allegiance there. 

For purposes of citizenship, the “soil” of the United States includes the continental 
area, A:laska, the Hawaiian Islands, Puerto Rico, the Virgin Islands, all American 
embassies and legations, and American war vessels. 

4 In former times, another exception to the operation of jus soli was furnished by 
Indians living in tribal relations. Although born within the jurisdiction of the United 
States, such Indians could, until 1924, become citizens only by naturalization, as in the 
case of other “aliens” ; and at the date mentioned a full third of the Indian population 
of the country still lacked citizen status. An act of Congress thereupon gave citizenship 
to all native-born Indians. Some 250,000 Indians living on about two hundred reserva- 
tions remain, however, under the guardianship of the Office of Indian Affairs in the 
Interior Department, and are therefore in the curious position of being both citizens 
and “wards.” On the Indian policy of the United States, see J. P. Kinney, A Continent 
Lost^ A Civilization Won (Baltimore, 1937), 
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persons born abroad after the date mentioned are such if either of the 
parents was an American citizen who before the child's birth resided ten 
years or more in the United States or its possessions, at least five years 
of which were after attaining the age of sixteen — although in this latter 
case the child must reside in the United States not less than five years 
between the ages of thirteen and twenty-one. In any event, an oath of 
allegiance must be taken at the age of twenty-one. 

The second main way in which citizenship is gained is by naturaliza- 
tion, which means the conversion of aliens into citizens by some kind of 
oflScial act. Naturalization may be either collective or individual. The 
most usual form of collective naturalization is the extension of citizen- 
ship to the inhabitants en bloc of regions acquired by purchase or con- 
quest. Down to 1898, the United States regularly conferred citizenship 
upon the whole body of inhabitants of the territories which it annexed ; ^ 
and as recently as 1927 (ten years after annexation) citizenship was 
similarly bestowed collectively upon all inhabitants of the Virgin Islands 
who did not elect to retain their Danish citizenship. On the other hand, 
the treaty of peace with Spain in 1898 by which the United States ac- 
quired Puerto Rico, Guam, and the Philippines expressly provided that 
the cession of these islands should not of itself operate to naturalize 
their native inhabitants, whose civil status and political rights were 
left to be determined by Congress. In later statutes. Congress declared 
the Puerto Ricans and Filipinos citizens of their respective islands, and 
conferred upon the former most, and upon the latter some, of the privi- 
leges and immunities of citizens of the United States. Furthermore, the 
Supreme Court held that Puerto Ricans were not aliens in the sense in 
which the term is used in the immigration laws.^ So that, although full 
American citizenship was withheld, both Puerto Ricans and Filipinos 
became, in international law, ^^nationals,” no less entitled to the protec- 
tion of the United States than are iull-fledged citizens; and in constitu- 
tional law the distinction — at least in the case of the Puerto Ricans — 
was in nearly every respect one without a difference. Finally, in 1917, 
the Puerto Ricans were made ‘^citizens of the United States." 

Naturalization is, however, usually individual, rather than collective; 
and as practiced in all countries it involves the granting of citizenship 
by a court, or more often by some administrative officer, after the appli- 
cant has fulfilled certain prescribed conditions. Our national constitution 
authorizes Congress to “establish an uniform rule of naturalization"; 
and although it was at first supposed in some quarters that naturaliza- 

^ Except uncivilized native tribes in Alaska. In the case of Louisiana, Florida, and 
Alaska, the treaties of cession provided that the inhabitants should be admitted ^'as 
soon as possible to the enjoyment of all the rights, advantages, and immunities of citi- 
zens of the United States.^' In the case of Texas, all citizens of the previously inde- 
pendent republic were made citizens of the United States by resolution of Congress. 
American citizenship was conferred on the citizens of the former Hawaiian Republic 
by an act of 1900 which established a territorial government in the new dependency. 

2 Gonzales t>. Williams, 192 U, S. 1 (19^^ 
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tion was one of the concurrent powers to be exercised by the states as 
well as by the nation, this view was gradually perceived to be unwar- 
ranted. In 1817, Chief Justice Marshall was able to declare that it was 
not, and “certainly ought not to be,” doubted that the power is vested 
exclusively in Congress.^ 

The first act of Congress relating to the naturalization of individual 
aliens — dating from 1790 — assigned the work to the courts; and under 
supervision of an Immigration and Naturalization Service in the Depart- 
ment of Justice it is now carried on by courts of designated grades, i.a., 
all federal circuit courts of appeals and district courts, the supreme court 
of the District of Columbia, and all state and territorial courts of record 
which have a clerk and a seal and have Jurisdiction in actions at law or 
equity in which the amount in controversy is unlimited.^ The original 
law was brief and general, and for a hundred years much was left to 
chance, or at all events to the discretion of the naturalization authorities. 
In most states, it was necessary to be a citizen in order to be a voter. 
Party organizations and candidates were, therefore, under strong tempta- 
tion to procure the naturalization of all alien residents whose votes they 
thought they could control; and plenty of grave abuses resulted. Follow- 
ing an extensive investigation by a commission appointed by President 
Theodore Roosevelt, Congress in 1906, however, enacted a far more 
adequate statute, under which — as revised and extended most recently 
by a comprehensive Nationality Act approved October 14, 1940® — ^the 
work is now carried on in a considerably improved fashion. 

The stipulated procedure is more complicated than in most other 
countries, and involves three main steps. The first — commonly referred 
to as “taking out first papers” — ^is a declaration of intention to become 
a citizen, which must be filed with the clerk of a duly authorized federal 
or state court at least two years before the applicant is given his final 
examination.^ The second is the filing of a petition (not less than two 
years nor more than seven years after the declaration), affirming that 
the applicant has been a resident of the United States for at least five 
years continuously and of, the state or territory in which he applies for 
at least six months, that he is neither an anarchist nor a polygamist, and 
that he expects to remain permanently in this country and is loyal to it 
and its institutions. Full information must be given about both the 
candidate and his family (if he is married) ; and the application must 

3. CMrac Chirac, 2 Wheaton 259. 

2 Ij 2 all, some 1,690 state courts and about 270 federal courts now qualify for exercise 
of the power. 

^ Stat. at Large 1137, This major statute now constitutes the general law on 

the subject, but the earlier laws will be found brought together in 
Citizenship, and Expatriation Laws ; Naturalization (Washington, Govt. 

Printing Office, 1936), and E. A. Lewis [comp.], Naturalization Laws, May .9, 1918- 
July 19, Govt. Printing Office, 1940) . See C. C. Hyde, “The Na- 

tionality Act of 1940,’’ Amer. Jour, of Internal . Law, XXXV, 314-319 (Apr., 1941), 
and for full text of the act, ibid., “Documents” section, 79-124. 

^ The applicant must be at least eighteen years of age. 
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be supported by affidavits of two citizens testifying to the applicant's 
period of residence and his moral character. The third step, taken not 
less than ninety days after the petition is filed, is a public hearing and 
examination by the judge, after which, if all goes well, that official author- 
izes the clerk of the court to issue letters of citizenship, or Affinal papers." 
During the interval, the petitioner's claims are investigated by a federal 
naturalization examiner, who may merely present his findings in y/riting 
but may also appear at and take part in the hearing; and in nearly every 
case, the commissioner's findings determine the action taken by the court.^ 

Although tightened up considerably of late in respect both to qualifi- 
cations for naturalization (as freshly defined in the Nationality Act of 
1940 and methods of actual administration, the system still leaves a 
good deal to be desired. The examination by the judge may be as thor- 
ough, or as perfunctory, as he cares to make it. The applicant must 
swear that he ''speaks English"; but ability to utter "yes" and "no" 
sometimes suffices, and indeed one judge is reported to have been satisfied 
with a candidate who merely "nodded his head in English!"^ The law 
presumes intelligence, but provides no standards by which that somewhat 
flexible qualification is to be judged. It presupposes some knowledge 
of the form of government of the United States, but leaves the way open 
for the widest latitude m testing such knowledge.^ "Final papers" can- 
not be issued within thirty days preceding any federal or state election; 

1 After 1939, war in Europe and the later realized threat of global war powerfully 
stimulated the interest of aliens resident in the country in gaining the advantages of 
American citizenship. The number of naturalizations rose to 275,000 in 1941, in 1943, 
318,000, and in 1944, 435,000. Even alien enemies can be naturalized in wartime if they 
are able to meet certain special conditions. The total number of aliens in the country 
(some five millions in .1940) dropped to 3,400,000 on July 31, 1944— the smallest figure 
in thirty-five years. 

2 Sec. 305 of this statute goes into much detail in debarring opponents of organized 
government, persons advocating overthrow of the government of the United States, 
and persons evidencing tolerance toward violence and sabotage. 

3 The appearance of Dr. Albert Einstein before a citizenship examiner in Princeton, 
New Jersey, in the summer of 1940 was hailed by the paragraphers with considerable 
hilarity. It is a matter of record that he acquitted himself rather more creditably than 
the Italian who, after the judge had lectured him on the significance of the American 
flag, replied, in answer to the question asked him in desperation, What files over 
City Hall?— Tee juns.’' 

^ Applicants are required also to take an oath to ^‘support and defend the consti- 
tution and laws of the United States,-^ and are asked whether they are willing, in 
event of necessity, to ‘‘take up arms in defense of this country.” Much discussion of 
the status of “pacifists” in relation to this requirement was stin’ed by the case of 
Rosika Schwimmer in 1929 and those of Douglas C. Macintosh and Marie Bland in 
1931, in all of which the Supreme Court, on appeal, denied the right to be naturalized. 
United States v* Schwimmer, 279 U. S. United States t?. Macintosh, 283 U. S. 605. 

Madame Schwimmer, a high-minded and smcere woman of Hungarian biith, declared 
herself opposed not only to military service but to the entire system of ' “common 
defense” which, as the Court remarked, is “one of the purposes for which the people 
established and ordained the constitution” Dr. Macintosh, a professor of theology at 
Yale University and a chaplain in the first World War, disclaimed being a pacifist, 
but confessed to holding religious views which prevented him from promising in 
advance to bear arms in any war in which the country might be involvea, whether of 
not he believed it to be momlly justified. See^ ^H^ B. Hazard, “ ‘Attachment to the 
Principles of the Constitution’ as Judicially Construed in Certain Naturalization Cases 
in the United States,” Amer, Jour, of Jniermt. Iraw/XXIlI, 783-808 (Oct,, 1929). 
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nevertheless, over-isealous ward-leaders and other politicians contrive, 
by plenty of sharp practices, to get tractable aliens through the mill in 
time to round them up at the polls. 

More than a generation ago, an investigating commission appointed 
by President Theodore Roosevelt found the courts unsatisfactory as 
naturalization authorities, but conceded that no other available machin- 
ery would be an improvement upon them. The federal courts have, on 
the whole, a better record than the state and territorial tribunals, and 
it has often been suggested that the power to naturalize be withdrawn 
from the latter altogether — ^to which, however, it is objected not only 
that the federal courts are themselves not above reproach in the matter, 
but that the plan would give undue advantage to aliens in the larger 
cities, where the federal courts are commonly located. A logical step would 
be to set up a system of naturalization offices under the sole control 
of the federal Immigration and Naturalization Service and liberate the 
courts from the business entirely; as a matter of fact, Canada is the only 
other country in which naturalization by courts prevails. This, how- 
ever, would be expensive, especially if the agencies of naturalization were 
to be extended into every community, and it is fair to assume that 
naturalization by judges will continue, although with increasing reliance 
on assistance furnished by administrative officers, chiefly the naturali- 
zation examiners.^ 

Not all aliens, it must be observed, are eligible for naturalization, but 
only such as, iiv addition to meeting all other requirements, are white 
persons, persons of African nativity or descent, Chinese, or descendants 
of races indigenous to the Western Hemisphere. Chinese (both older 
residents and the few newcomers legally admissible as immigrants^) 
have been eligible only since 1943; and other Asiatics — ^Japanese, 
Koreans, Burmans, etc. — are stiU excluded by judicial interpretation as 
not falling in any of the four categories mentioned above.® Although 
regarded as of the Caucasian race, Hindus are likewise under the ban 
as not being white persons in the meaning of American law. As we have 
seen, however, children born of Asiatic parents resident in the United 
States and subject to its jurisdiction are citizens by birth. 

^ H, B. Hazard, “The Trend Toward Administrative Naturalization/^ Amer, PoliL 
Bci. Rev., XXI, ^2-349 (May, 1927). The best discussion of naturalization in all of 
its aspects is L. Gettys, The Law of Citizenship in the United States, Chaps, ni-iv, vi* 

2See p. 121, note 1, above. 

s Among decisions, see Ozawa v* United States, 260 U. S. 178 (1922); Toyota v. 
c United States, 268 U. S. 402 (1924). In the case of mixed races, it is held that in order 
to be eligible for naturalization, the applicant must be preponderantly white or African 
or now, presumably, Chinese. Filipinos have been held incapable of naturalization 
because of not being '‘aliens’^ — although, somewhat inconsistently, those who served 
in the American armed forces in the ffist World War have, by statute, been declared 
eligible. 
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Other Aspects of Citizenship 

Formerly, an alien woman marrying a native-born or naturalized 
American citizen automatically became herself an American citizen,^ and, 
conversely, an American woman marrying an alien forthwith lost her 
citizenship. In other words, a married woman’s status was determined 
entirely by that of her husband. As a result of persistent agitation led 
by various women’s organizations, this is no longer true. Prompted by 
unhappy experiences of women under the operation of the rule during 
the World War of 1914-18 {e,g,, American-born women who had married 
Germans and now suddenly found themselves classed as ^alien enemies 
in the United States), and by growing recognition of women’s claim to 
their own individuality as members of the body politic, Congress in 
1922, 1930, and 1931 conferred upon them progressively expanded rights 
of independent citizenship, and, finally, in 1934, made nationality rights 
as between the sexes equal and uniform in every respect. An alien woman 
marrying a citizen of the United States now becomes a citizen only if 
naturalized (on somewhat easier terms than in the usual case) ; and an 
American woman marrying an alien retains her American citizenship 
(even though her husband is ineligible to naturalization) unless she 
chooses to renounce it.^ 

Citizenship, once possessed, becomes a constitutional right and cannot 
be abrogated except by procedures that are themselves constitutional, 
c.g., in accordance with due process of law. Whether acquired by birth 
or by naturalization, it, however, may be voluntarily relinquished, or 
simply lost, or, if obtained by naturalization, may be taken away as a 
punishment or penalty. Although doubt long hung about the matter, 
Congress in 1868 expressly recognized the right of a citizen to “expa- 
triate” himself, except at a time when the country is engaged in war; ® 
and in 1907 it provided explicitly how this may be done, i,e., by being 
naturalized in, or by taking an oath of allegiance to, any foreign state. 
Citizenship is automatically forfeited, too, if a naturalized American 
lives for at least two years in a foreign state of which he was formerly 
a national or in which he was born (providing that through such resi- 
dence he has acquired the nationality of the foreign state) ; also if he 
lives as long as five years in any other foreign state.^ Naturalized per- 
sons, also, may be “denaturalized” by court action, f.a., have their cer- 
tificates of citizenship canceled for disloyal utterances or acts, the 

^Unless, of course, racially or otherwise ineligible. 

2 For an excellent brief review of the subject, see L. Gettys, The Law oj Citizenship 
in the United States, Chap, v, and for discussion in a broader setting, S. P. Breckin- 
ridge, Marriage and the Civic Eights of Women (Chicago, 1931). 

® The Nationality Law of 1940 discarded this exception. 

•4 L. Gettys, op, cit,, Chap. vii. Contrary to a general impression, conviction of crime, 
followed by imprisonment, does not ordinarily abrogate citizenship. What the offender 
commonly loses, along with his personal liberty, is 'merely the privilege of voting — 
although various rights of citizenship may also be lost if the court so decrees. 
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presumption being that they did not take the oath of allegiance in good 
faith. A law of 1906 covering this matter was invoked several times 
during the first World War; there was further legislation on the subject 
in 1940-42; and at the end of the first year of the present war^ forty- 
two members of the German-American Bund and other naturalized 
citizens found to be disloyal had been denaturalized, three hundred other 
suits were pending in the courts, and 2,500 cases were being actively 
investigated.^ 

Nations adhering to the principle of jus sanguinis hWe been inclined 
to claim as citizens children born abroad to parents who were citizens 
of the nation making the claim. Nations, however, following the principle 
of jus soli have claimed such children as their own citizens ; and out of 
such conflicting claims has arisen the troublesome question of ^^dual citi- 
zenship,^^ or multiple nationality.^ Not that nations have commonly 
recognized any such thing as dual citizenship; each has been wont to, 
recognize only its own citizenship as having validity. Such rival claims, 
nevertheless, can easily bring hardship to the persons involved. The 
matter is mentioned here chiefly because it has lately been brought to 
the fore in this country by the situation of large numbers of Japanese. 
Japan follows jus sanguinis; and although in 1924 she modified her citi- 
zenship law in the direction of accepting the principle of jus soli for 
Japanese born thereafter in any one of several designated countries 
(including the United States), she continued to consider as Japanese 
citizens any such persons declaring an intention to retain Japanese nation- 
ality or registered by their parents at a Japanese consulate as being of 
that nationality. As a consequence, large numbers of Japanese on the 
Pacific coast were, when the present war began, not only citizens of the 
United States, but, under Japanese law, and in inany cases without hav- 
ing been aware of the fact, citizens of Japan as well; and the same was 
true in Hawaii.® Wartime hysteria was responsible for proposals in 
Congress to revoke the American citizenship of many, or even all, J apa- 
nese possessing it. It is reasonable to anticipate, however, that the out- 
come of the war experience will rather be a final abandonment by Tokyo, 

3- L. Preuss, ‘^Denaturalization on the Ground of Disloyalty/’ >4mer. Polit. Sci. Rev., 
XXXVI, 701-710 (Aug., 1942) . Much interest was aroused in 1943 by the government’s 
attempt to revoke the citizenship of a certain William Schneiderman on the sole 
ground that at the time of his naturalization in 1927 he was "an active member of the 
Communist party, and, being such, could not sincerely declare , adherence to the 
constitution of the United States. In Schneiderman v. United States (320 U. S, 118, 
1943U the Supreme Court frustrated the effort by reversing a circuit court decision, 
mainly on the ground that it had not been establfehed that belief in communism was, 
at least as matters stood in 1927, incompatible with attachment to the American 
system of government. 

2'Tiie term “dual citizenship” is sometimes employed also to designate the national- 
state aspect of citizenship, which, of course, is quite a different matter from that here 
in mind. 

® A few months before Pearl Harbor, some 30,000 Hawaiian “dual citizens” peti- 
tioned the government at Washington for relief, in some fashion, from Tokyo’s claims 
upon them. See C. H. Coggins, “The Japanese-Americans of Hawaii,” Harpefs Mag., 
CLXXXVn, 75-83 (June. 1943). 
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under pressure of military defeat, of any and all citizenship claims upon 
Japanese holding citizenship in this country.^ 

Recognition not only that the country can offer no higher privilege 
than citizenship, but also that new citizens ought to be encouraged and 
helped to prepare themselves for proper discharge of their obligations, 
has led in recent years to various special efforts aimed at civic education 
for the foreign-born. To prepare applicants for the examination that 
they must undergo, as well as to furnish a fund of pertinent general in- 
formation, the Immigration and Naturalization Service has for some time 
given wide distribution to ^Tenders’’ or handbooks for candidates for 
naturalization, bearing such titles as Introduction to America and *Owr 
Constitution and Government,^ Planning still more ambitiously, it in 
1940 procured the President's approval for launching a nation-wide citi- 
zenship education program, to involve the expenditure of millions of 
dollars and to supplement and amplify citizenship education projects 
already operating in many of the states, with emphasis naturally in 
areas where heavy alien populations indicated special need. Under the 
supervision of an advisory board, operating largely through state offices, 
teacher-training programs have been instituted, special teaching aids 
devised, and classes organized which, although interfered with by the 
war, are expected eventually to reach at least a million of the foreign- 
born.® Congress, too, took cognizance of the problem when, in 1940, it 
set aside the third Sunday in May of each year as ^^Citizenship Day,” 
with the idea that appropriate local ceremonies designed not only for 
the recently naturalized, but also for native-born citizens lately attain- 
ing the age of twenty-one, would prove interesting and stimulating to 
the body politic in general. 
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8 See F. L. Burdette, ^^Education for Citizenship,” PwhZw Ophnon Quar,, YI, 
269-279 (Summer, 1942). 
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CIVIL EIGHTS AND HOW THEY ARB PROTECTED 

In the entire realm of public affairs, there is no more basic or diflScult 
problem than that of maintaining a proper balance between authority 
and liberty. To be worthy of the name, a government must have author- 
ity. Yet if it is not to be arbitrary and tyrannical, there must be restric- 
tions upon how far it may go in regulating the actions and relations of 
those who live under it. In Nazi Germany and Fascist Italy — in Japan 
too — ^the world has lately had distressing demonstrations of what comes 
of permitting the state to set up as an end in itself, with men and women 
reduced to mere pawns in the hands of arrogant and irresponsible gov- 
ernments; and against such ^^authoritarianism,” or '^totalitarianism, ” the 
free peoples of the earth have been waging the greatest war in history. 
The concept to which these peoples are attached is a very different one, 
namely, that of the state as a< sort of social framework within which 
government operates with only such authority and powers as the sovereign 
people, by direct act or tacit consent, have conferred upon it, leaving, 
consequently, to the people themselves rights and liberties which they 
can defend and enforce against all governmental agencies. In the present 
chapter, we propose to inquire into the way in which this works out in 
our American system. 

Some General Features 

The first major fact to be observed is the already familiar one that 
with us government, on whatever level, carries with it only limited 
powers, and that the restrictions, or at any rate the bases on which they 
rest, are laid down in written federal and state constitutions. National 
and state (including, of course, local) governments; alike are not sovereign 
authorities, but merely agencies or instrumentalities created by the 
only sovereign that we recognize, ie., the people. Powers have been 
conferred or assented to— many of them-5ut"^not all power. To put it 
differently, the people have reserved to themselves large areas of freedom 
which government is forbidden to invader-forbidden in some cases nega- 
tively through the simple omission of any constitutional authorization, 
in other cases; positively through express injunctions and prohibitions 
contained in constitutional ‘bills of rights,” both national and state. On 
the one hand, a person owes the various governments resting upon him 
Royalty, obedience, and service; on the other(,he has a valid claim upon 
them for observance and protection of rights and liberties which are 
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of ten^; thought of as having been granted to him, but which, more truly, 
he has reserved for himself.^ * . 

A second cardinal feature of our system of rights is its very great pjexitT 
complexity. There are rights which can be claimed by citizens only and 
others to which all inhabitants, aliens included, are alike entitled — 
although normally the differences are not great.^ There are rights which 
are applicable only to natural persons, as human beings, and others (re- 
lating particularly to property) which apply, as well, to ^^artificial per- 
sons^^ such as corporations. The main complicating circumstance, however, 
is, of course, our federal form of government; for from this it results (1) 
that there are rights guaranteed as against the national government only, 
others as against state governments only, and still others— many of them 
■ — as against both national and state governments;, (2) that of rights that 
can be asserted as against state governments, some rest upon restrictions 
laid down in the national constitution, others upon restraints originating 
in the states themselves; and (3) that consequently there is latitude for 
variation from state to state, even though in practice such differences 
as appear are rarely of much significance. 

A third fact is that if any one of us were to undertake to compile a 3 . xofun 
complete and definitive list of the civil rights to which he individually 
is entitled, he would be doomed to failure. He could carry his catalogue 
to a considerable length, but in the end he would become lost in doubts 
and obscurities. Naturally, he would turn to the national constitution, 
and afterwards to the constitutions of the states. But what would he 
find? In the former, he would discover — chiefly in the first eight atnend- 
ments a long and impressive list, followed, however, by the baffling 
provision of the Ninth Amendment that “the enumeration ... of certain 
rights shall not be construed to deny or disparage others retained by the 
people.’’ What others? No man can say conclusively. Similarly, he would ' 
find in all of the state constitutions articles and sections in form or in 
effect comprising bills of rights, besides scattered clauses pertinent to 
his inquiry. But in no instance would he come upor^ any indication that 
the rights mentioned form a full and exclusive list.) Quite the contrary. 

Nor would he be helped out of his dilemma by consulting judicial deci- 

'i- Rights and liberties j be it observed, rather than privileges. Confusion often arises 
at this point. One has a right, asVe shall see, to freedom of speech, religious liberty, 
and due process of law. He has no such right to vote, to hold public office, or to 
practice medicine. One may vote only if given the privilege, hold office only if ap- 
pointed or elected thereto, practice medicine only if licensed to do so. One’s rights 
in such matters are confined to seeking the privilege in the first place, and to 
exercising it, when once attained, without restraint except as duly prescribed by law. 

In his annual message to Congress under date of January 11, 1944, President 
Pranklin D. Roosevelt urged for the nation the adoption of a ‘^second,” or economic, 
bill of rights. The rights with which we are here concerned are primarily political, 
although with numerous highly important implications for an “economic democ- 
racy.” After all, political rights "form the cornerstone on which the entire structure 
of a free society must rest. 

2 For comment on the rights of aliens, see pp. 122-126 above. 

8 Also in Art, 1, § 9, els. 2-3; Art. Ill, § 2, cl. 3, and § 3. 
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sions; for although the Supreme Court, in the Slaughterhouse Cases in 
1873,^ went into the matter in some detail, it made no pretense to cover- 
ing it exhaustively. On the contrary, the Court, speaking of guarantees 
contained in the federal constitution, said that interpretation of them 
must be ^^a gradual process of judicial inclusion and exclusion^^; and the 
same is true of rights guaranteed by constitutions of the states. The 
truth is that there is nowhere, in the constitutions or outside of them, 
any enumeration that purports to be complete. The national government 
has limited and enumerated powers. The state governments have powers 
both enumerated and residual — but nevertheless limited.! As against these 
governments, taken together, the people have whatever rights and liber- 
ties are expressly guaranteed to them, and, in addition, all that are not 
definitely denied or otherwise inconsistent with the instrument under 
whicETEey'ar^^ 

okamges Even, however, if one had a complete picture of rights and liberties 
Sgon today, it would not holdTrue tomorrow; far from being fixed 

and static, the conditions and concepts determining the nature and scope 
of recognized rights (especially as construed by courts prone to differ 
among themselves, and not above reversing their own positions) are 
perennially undergoing change. As a single illustration may be cited 
the fact that whereas formerly the states were free, so far as the federal 
constitution was concerned, to go as far as they liked in restricting 
freedom of religion, speech, press, and assembly, the federal Supreme 
Court has now for twenty years held that the due process clause of the 
Fourteenth Amendment makes the guarantees of these liberties, as em- 
bodied in the First Amendment, no less applicable to the states than 
to the national government.®-' Indeed, the entire matter of protecting civil 
liberties has been reoriented as a result of the national government 
taking over, under judicial construction, far wider responsibility in the 
field than ever was envisaged until a generation ago. The states are still 
partners in the protection of liberties; but the function has nevertheless 
been extensively nationalized. 

i. Never- Notwithstanding all of the complications referred to, civil rights in 
^fairly Gountry can still be recognized, defined, and classified with sufficient 

thoroughness and accuracy to serve most practical purposes. In fact, 
sys1;em ^ Considerable extent they constitilte a single coherent systein. 
Rights which protect the individual from encroachment by the national 
government are, of course, uniform the country over. The same is true 
of those flowing from restrictions imposed in the national constitution 
upon the dealings of the states with their inhabitants. And although 

. 1 16 Wallace 36, 

2 On this basis, it would seem that President Roosevelfs much discussed “freedom 
from want” and “freedom from fear” might be included. For practical purposes, 
however, it is best to count in only such rights or liberties as have an explicit 
constitutional basis or as have been recognized and enforced by the courts. 

* Gitlow V. New York, 268 U., S. 652 (1925). 
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those resting merely upon state constitutional provisions naturally differ 
somewhat from> state to state, they are nevertheless sufficiently similar 
to enable one to say that civil rights are approximately the same for all 
of our people. ! 

Liberty is not license, and rights are relative, not absolute. After all, 
one of the main purposes of government is to prevent the safety and 
well-being of the many from being jeopardized by the few. Freedom of 
speech and press 'does not carry with it any right to incite persons to 
c rime or pan ic : freedom of assembly does not entitle any group to inter- 

fere with publi# order and safety claimed, a right nmgt 
be exercised so as to cause no impairment of th^„same or any other right 
po,s§fi.ssed=hy-othei^ 

One week after the Japanese attack at Pearl Harbor, the one hundred- 
fiftieth anniversary of the adoption of the federal Bill of Rights, ic., the 
first ten amendments to the constitution, was celebrated throughout 
the country with many protestations of l oyalty to our basic principles^ 
and guarantees of liberty. No intelligent person could have failed to 
realize, however, that the period of war which we had entered would 
subject the eiitire^tructuie of civil freedom to tremendous stresses and 
strains; for with the nation’s life" at siaSe, rights become more than 
ever relative; even liberti es have to be^.^Tationed.’’ The record of the first 
World War in this respect was indeed digp^s^ng. Playing fast and loose 
with the terms of an Espionage Act of 42LZ, and a Sedjjicm Act 1918r 
the Department of Justice not only ferreted out and brought to punish- 
ment persons who by any .reasonable standards were guilty of offenses 
against the national m orale, Lut embarked upon, and for a time after the 
end of hostilities kept'Hp/wjth even greater vigor, a veritable ^Vitch- 
hunt” in the course of which gr oss wrongs w ere commit ted, especially 
as affecting aliens. Many states, too, succumbed to the excitement of 
the hour, and some have on their statute-books to this day illiberal laws 
then enacted. 

What the final record of the present war period will be, it is too early 
to say.^ The Espionage Act of 1917 has been brought back into full 
operation ; a drastic code of regulations embodied in the Alien Regis- 
tration Act of 1940, and reviving many of the features of the lapsed 
Sedition Act of 1918, is in full effect; supplementary legislation, both 
national and state, has been enacted. Properly enough, there has been 
a tightening up, especially as against suspected ^^fifth columnists.” On 

^ 1 ^'Neither property rights nor contract rights” said the Supreme Court in the 
I case of Hebbia u. New York (291 U. S. 502, 1934), ^‘are absolute. . . . Equally funda- 
^ mental with the private right is that of the public to regulate it in the common 
inteest.”'"'' : . ^ ^ ^ 

" 2 In 1939, a special civil liberties unit was established in the criminal division of 

the Department of Justice, charged with studying the provisions of the constitution 
and laws relating to civil rights “with reference to present conditions,” maldng 
recommendations, and directing prosecutions of violations in all cases in which the 
federal government could assume jurisdicrtion. 
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the other hand,|the President and Department of Justice have insisted 
that civil liberties of every kind continue to receive all reasonable pro- 
tection; the Supreme Court, although frequently dividing according to 
a left wing-right wing pattern on the cases heard, has usually given the 
benefit of the doubt to liberties claimed; and, in general, the record has 
been good.^ Perhaps the greatest challenge will come after the war, when, 
assuming, as we must, that Nazi and Fascist doctrines wall continue to 
have some following in our midst, we shall be confronted with the ques- 
tion of whether to disavow our faith in the principles of civil liberty by 
denying such liberty to people holding vieBa^nJdmii:)^^ 
enemies.^ 

““'Numerous and varied as they are, civil rights fall rather naturally 
into (1) those relating to personal status and (2) those having to do 
with. property. On a different basis of classification, they are also either 

(1) substantive yLe.j pertaining to the fact and essence of freedom or 

(2) procedural, i,e,, relating to the methods b y which freedom is 
tected. The brief survey that can be presented here will follow these 
broad categories.^ 

Rights of Personal Liberty: L Substantive 

So long as Negro slavery prevailed within our borders, no general 
immunity from personal servitude was, or could be, asserted. The Thir- 
teenth Amendment, however, dating from 1865, prohibits throughout the 
United States and in all places under its jurisdiction not only slavery 
but every form of ^involuntary servitude except as a punishment for 
crime whereof the party shall have been duly convicted.5 According to 
the Supreme Court, involuntary servitude does not arise when a person 
is held against his will to the completion of a period of service upon which 
he has entered (e.g., as a seaman), but on the other hand does arise if a 
laborer who is indebted to his employer is required, on penalty of going 

1 As Professor Cushman has pointed out. World War I found legislatux’es, coui’ts, 
and people inexperienced and unprepared in this important field, and bad mistakes 
were made. By 1941, we had the advantage of extensive, and some costly, . experience, 
and were prepared to approach the whole matter' more sanely. See ^^Civil Liberties” 
[during our first year in World War III, Amer. Polite 8d, Rev., XXXVII, 49-56 
(Feb., 1943). The principal lapses during this war have taken the form of efforts to 
purge the federal service of officers ^nd employees holding views regarded in certain 
quarters as objectionable; certain discriminations against Negroes, e.g., in war indus- 
tries; and, in the opinion of som^ people, the evacuation in 1942 of loyal as well as 
disloyal, citizen as well as non-citizen, Japanese living in -areas adjacent to the Pacific 
coast. For an excellent survey of the country^ earher experiences with wartime 
civil liberties, see C. B. Swisher, '^Civii Liberties in War-Time,” Polit. Sci. Quar., LV, 
321-347 (Sept., 1940) ; also the article by B. E. Cushman cited in the next footnote. 
See also 0. K. Fraenkel, Out Civil Ldberties (New York, 1944), Chap, iii, and A.^ G. 
Hays, *'Civil Liberties in War-Time,”. Bill of Rights Rev., II, 170-182 (Spring, 
1942); Iowa Law Rev.^ XXIX, 379-480 (Mar., 1944), symposium on constitutional 
rights in wartime. 

s This matter is discussed at length in E. Cushman, “Civil Liberty After the 
War,” Amer. Polit. Sd. Rev-,^ XXXVIII, 1-20 (Feb., 1944). 

» Some special aspects of civil rights in wartime are considered in a later chapter 
(sftft no. 661-663 below). 
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to jail, to work out tli6 debt in the employer's service.^ A federal statute 
forbids this form of peonage, and so do various state constitutions and 
statutes; many state constitutions, indeed, forbid imprisonment for debt 
under any circumstances. Involuntary service in the Army, or compul- 
sory work on the highways — falling within the legitimate exercise of the 
military or police power — does not constitute ^^servitude/’ 

The First Amendment forbids Congress to make any law “respecting 
the establishment of religion or prohibiting the free exercise thereof^’; 
and the same restriction's imposed upon the states, not only by similar 
provisions in all of their own constitutions, but by judicial construction 
in later years making the Fourteenth Amendment's due process clause 
applicable to all forms of state actiomlThe Supreme Court has held that 
these guarantees of religious liberty do not confer any right to violate 
a criminal statute in the name of religion; for example, they do not 
entitle a Mormon to practice polygamy But so long as there is no 
violation of law or breach of the peace, freedom of belief and worship 
must be unrestricted. Many difficult questions, however, arise. A decade 
and a half ago, a Tennessee statute prohibiting the teaching of the 
theories of evolution in the public schools was attacked on the ground 
of being inconsistent with a section of the state constitution which for- 
bade giving preference by law to “any religious establishment or mode 
of worship.” The highest court of the state, however, held that since 
people of all faiths are divided in their attitude on evolutionary doc- 
trines, no “religious establishment or mode of worship” was discriminated 
against or jeopardized by the measure challenged.^ More recently, ques- 
tions of religious liberty (in many instances involving also freedom of 
the press) have been brought to the fore by the beliefs and practices of 
an aggressive sect known as Jeliovah^s Witnesses — an organization which 
in five or six years has been responsible • for more judicial decisions 
touching the subject than were recorded in the entire previous history 
of the country. Not even an outline of this extraordinary chapter (which 
promises to continue indefinitely)* can be presented here. But it may 
be noted (1) that whereas in 1940 the federal Supreme Court held that 
school boards might exclude from public schools pupils who refuse to 
salute the American flag, “symbol of our national unity,” regardless of 
religious scruples on the part of the children or their parents^ (the sect 
referred to opposes such salutes as savoring of idolatry), three years 
later it reversed itself by holding invalid a regulation of the state of 
West Virginia requiring- the salute from school children, on penalty of 
expulsion;® and (2) that, while refusing to countenance disturbances 

1 The latter principle has lately been reaffirmed in Taylor v. State of Georgia, 315 
U. S. 25 (1942), a case involving a Negro held to labor under the Georgia contract 
labor law — a law, said the Court, violating the Thirteenth Amendment. 

2 Reynolds v. XJnited States, 98 U. S. 145 (1878) * 

s Scopes V. State, Tenn. 105 (1927). 

^ Minersville School District v, Gobitis, 310 IJ. S. 586 (1940). 

^ West Virgima State Board of Education V* Barnette, 319 U. S. 624 (1943). 
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of the peace or other infractions of reasonable police regulations, the 
Court, in numerous cases, has sustained appeals against municipal 
ordinances requiring the sect^s canvassers to take out peddler’s licenses 
before distributing their books and trlafcts and soliciting contributions 
from door to door. In a notable case in 1942, the ’Court did, indeed, hold 
that, since the canvassers were in effect selling their literature, their 
activities were primarily commercial rather than religious, and therefore 
might properly be subjected to license and payment of fees.^ The decision, 
however, which was of the hair-line variety (five to four), was widely 
'regarded — even by people who considered the Witnesses public nuisances 
— as reactionary; and in the following year a Court with a slightly 
changed personnel reversed it.^ On the whole, the interests of religious 
freedom are being satisfactorily protected, even though, in practice, 
some favoritism is often shown Christianity, as, for example, in laws 
relating to Sabbath observance or requiring Bible-reading in the public 
schools.® 

Cultural progress and democratic government alike presuppose all 
reasonable freedom of the people to engage in discussion, to write, and 
to print;, and in the First amendment to the federal constitution, as well 
as in nearly all of the state constitutions, will be found clauses intended 
to protect political discussion and criticism, along with the interchange 
of opinion generally, against censorship and repression such as that which 
of late so completely stifled all dissenting thought and expression under the 
Nazi and Fascist dictatorships in Europe. No guarantee of a right better 
illustrates, however, the presumption of propriety and rationality upon 
which all civil rights are predicated. |t was manifestly not intended that 
freedom of speech and press should extend to the utterance or publication 
of libels and indecencies, the incitement of insurrection, the encourage- 
ment of disobedience to law, the defamation of the government, or giving 
aid and comfort to foreign states in making war upon the United States;" 
and the federal constitution had been in operation less than a decade 
before Congress passed a Sedition Act (1798) laying heavy penalties 
upon encouraging insurrection or other disorder, publishing ^^false and 

Opelika, 316 U. S. 584 (1942). 1 

2 Murdock Peuusylvania, 319 IJ. S. 105 (1943). On this interesting chapter in 
our civil-rights experience, see V. Eotnem and F. G. Folsom, Jr., “Recent Restrictions 
upon Religious Liberty,” .dmer. Polit, Sci. Rev. ^ XXXVI, 1053-1068 (Dec., 1942) ; 
J. E. Mulder and M. Comisky, “Jehovah’s Witnesses Mold Constitutional Law,” 
Bill of Rights Rev. j II, 262-268 (Summer, 1942) ; and comments by R. E. Cxishman in 
Amer. PoUL.Sci. Rev., XXXYll, 278-280 (Apr., 1943), and XXXVIII, 277-284 (Apr., 
1944). Cf. O. K. Fraenkel, Owr CimI Liherto, Chap, 
s For comment on these latter matters, see G. I. Haight and C. H. Lerch, “Freedom 
of Religion,” Bill of Rights Rev., II, 111418 (Winter, 1942). The treatment ex- 
tended to persons unwilling, because of religious beliefs or on other grounds of 
conscience, to render military service is in, line with our .generally liberal policy. 
Congress has full power to exact such service of all, but in both of our last two 
great wars it has permitted draft boards to call “conscientious objectors” only for 
non-combatant service in the Army, or in case of those opposed even to that form 
of service, for employment only in park improvement or other useful work in 
camos. 
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malicious writings^^ against the government, or inciting any foreign power 
to make war upon the country. This particular measure flowed from an 
unfortunate outburst of Federalist partisanship, and after the Jeffer- 
sonian Republicans calne into power they not only allowed it to lapse, 
but liberated the prisoners held under it and repaid the fines that had 
been assessed. 

For more than a century and a quarter thereafter, legislatioft on 
similar lines was enacted only to meet temporary wartime situations. 
During the Civil War, the ^'war powers^^of the government were con- 
strued to extend to the suppression of newspapers, the arrest and 
imprisonment of editors, and the punishment of speakers accused of en- 
couraging rebellion or seeking to weaken the morale of Unionist sup-- 
porters. And during the first World War an Espionage Act of 1917 
and a supplementary ' Sedition Act of 1918 laid heavy penalties, not 
only on all persons who, by speaking or writing, sought to turn sentiment 
against the war, but on all who wrote, printed, or published any ^‘dis- 
loyal, scurrilous, or abusive^^ language about the constitution or form of 
government of the United States. Although regarded by many people 
as unnecessary, and unquestionably working injustice in some cases, 
these measures were enforced vigorously (nearly five thousand persons 
were prosecuted under them, and some two thousand convicted) ; ^ and 
when tested in the courts, they were in nearly every instance sustained. 

The act of 1918 was repealed in 1921. But the 1917 measure was still 
on the statute-book, ready to be invoked, when we entered Woidd 
War 11. In the meantime, two significant things had happened. In the 
first plac^, as indicated above, the Supreme Court, after long hesitating, 
had in 1925 construed the due process clause of the Fourteenth Amend- 
ment as making the fundamental guarantees of the First Amendment 
covering speech and press applicable to the states — ^which meant that the 
rights involved had been nationalized, with the states no longer free, as 
in the past, to abridge or destroy them.^,, In the second place, a vigorous 
drive dating from the 1920's had led to inclusion in the Alien Registration 
Act of 1940 of a series of five sections comprising our first peacetime 
sedition law since that of 1798, and placing the most drastic national 
restrictions on freedom of speech and press in our history.^ Of equrse, 
this measure was adopted at a time when the country was especially 
imperiled by subversive elements. . Nevertheless, its enactment, when 
we were still at peace, and, more particularly, its strong terms, startled 

1 See, for example, Scbenck v. United States, 249 U, S. 47 (1919) ; Debs v. United 
States, 249 U. S. 211 (1919) , 

2 Gitlow V. New York, 26S U. S. 652 (1925); Near v, Minnesota ex reL Olson, 
2S3 U, a. 697 (1931). 

s Not only did this legislation make speech and publication punishable if con- 
strued as tending to have illegal consequences at any possible futui'e time, as well 
as at present, but it abandoned the doctrine that guilt is^ personal and made it a 
crime to be associated with any organization or society which might at any time be 
found to have subversive purposes. 
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a good many people. At all events, when waf burst upon us in 1941, we 
had on the books a very large part of the legislation required for the new 
emergency. The principal addition thereafter made took the form of a 
section of the First War Powers Act (1941) under which President 
Roosevelt set up an. OfiSce of Censorship charged with inspecting all 
private communications entering or leaving the country by mail, cable, 
radio, or other means.^ 

Few problems present greater difficulty than that of drawing a line 
between what is permissible and what is not in the matter of speech, com- 
munications, and publication. The general principle is clear: fundamen- 
tally, speech and press are free. Even in normal times, however, there are 
limits: freedom must not be allowed to become license; character and 
reputation must be protected against slanderous attack; where individual 
right clashes with the interests of public order or security — ^perchance 
even with the authority of the government itself — ^the latter must pre- 
vail. And in wartime, the bounds io which curtailment may go seem 
to be fixed only by the dictates of national defense and military necessity.^ 

Congress, further says the First Amendment, shall make no law abridg- 
ing ‘The right of the people* peaceably to assemble, and to petition the 
government for a redress of grievances'^; and state constitutions com- 
monly lay the same restraint upon state legislatures. Like other rights^ 
that of holding public meetings is not absolute; a meeting cannot be 
allowed to block traffic on city streets, to spread disease, to become 
riotous, or to be employed for purposes of agitation against law and 
government. In cities, therefore, it is usual to require a permit from the 
mayor or other officer for holding any meeting in streets or parks ;";and 
while there is supposed to be no restraint except that which a reasonable 
exercise of the police power entails in the interest of public health, safety, 
morals, and convenience, over-zealous authorities undoubtedly make it 
difficult at times for people of radical inclinations to hold meetings of 
actually innocent character.^ As for petition, the main question that has 
arisen is as to whether the right to present a petition involves the right 

iB. K. Price, ^'Governmental Censorsliip in War-Time,” Amer. Polit. Sci. Eev., 
XXXVI, 837-849 (Oct., 1942). For a brief discussion nl freedom of speech and press 
in wartime, see K W. Puttkammer [ed.J, War and the Lau; (Chicago, 1944), 17-37. 

2 The principal books on the subject are Z. Chafee, Freedom of jSpeec/i (New 
York, 1921)— insphed by the experiences of 1917-2(K-and the same author’s Free 
Speech in the C/mied ^'taies (Cambridge, Mass., 1941). Cf. 0. K. Fraenkel, Ottr 
Civil Lihertiesj Chap, vii, and F. Thayer, Legal Control of the Press (Chicago, 1944), 
especially Chap. III. 

3 The right of assembly, in this aspect, received notable vindication in 1937 in the 
case of DeJonge v, Oregon (299 IT. S. 353), in which the federal Supreme Court 
reversed the supreme court of Oregon, which had upheld police arrests of persons 
attending a peaceable meeting under the auspices of the Communist party. In doing 
this, the Court for the first time brought freedom of assembly expressly imder the 
protection of the due process clause of the Fourteenth Amendment. On the general 
subject, see J, M. Jarrett and Y. A. Mund, *'The Eight of Assembly,” JV. Y. Vniv, Law 
Qmr. Rev,f IX, 1-38 (Sept., 1931) ; Anon,, Freedom of Assembly and Anti-Demo’'^ 
cratic Groups (Washington, D. C., 1941). 
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to have it heard and considered. Theoretically, such a deduction would 
seem obvious, but in practice it does not follow. Congress, every year, 
is flooded with petitions and memorials on all sorts of subjects. Received 
without opposition, printed in the Congressional Record, and usually 
referred to appropriate committees, they, however, are almost invariably 
pigeonhole^* id not heard of afterwards; otherwise the two houses would 
have time . little else. 

'^A well regulated militia,’^ says the Second Amendment, ^'being neces- 
>sary to the security of a free state, the right of the people to keep and 
bear arms sjhall not be infringed”; and more or less similar provisions 
are found in many of the state constitutions. The arms referred to are 
those of the soldier. Under the police power, the ^^bearing” of arms in- 
tended for private use may be regulated and restricted by both the 
federal government and the states; and, as is well known, there are 
plenty of laws forbidding the carrying of concealed weapons (pistols, 
revolvers, dirks, bowie-knives, sword-canes, etc.) and the sale, possession, 
or use of sawed-off shot-guns and other weapons not employed for mili- 
tary purposes but habitually used by criminals.^ Back of the federal 
guarantee, as originally conceived, was the notion of defense as resting 
in the hands of a militia drawn directly from the people, rather than 
as left to a more or less professionalized standing army. This is still what 
we would prefer, if the times in which we live did not make a sizeable 
standing army imperative. 

No state, says the Fourteenth Amendment, may ^^deny to any person 
within its jurisdiction the equal protection of the laws.” The original 
intent of this provision hardly extended beyond protecting the lately 
emancipated Negroes against discriminatory treatment at the hands of 
the Southern states. In practice, it has developed into a general guar- 
antee against arbitrary classification and other forms of discrimination, 
and as such it is applicable to all persons (citizens and aliens, individuals 
and corporations) , and to all kinds of civil rights, alike. Furthermore, 
although the Fourteenth Amendment lays the injunction upon the states 
only, equal protection is regularly construed as contained within the 
broad Concept of due process of law/ and therefore as binding upon the 
federal government as well. On its face, the provision might seem to pre- 
clude all grouping or classification of persons or things with a view to 
differing status or treatment under the law.^ But of course such literal 
construction would be an absurdity. As an American scholar has re- 
marked, the very essence of legislation is classification; and as the courts 

1 See United States v. Miller, 307 U. S. 174 (1939), for a Supreme Court decision 

upholding the constitutionality of the National Firearms Act of 1934. Cf. G. I. 
Haight, “The Right to Keep and Bear Arms,” Bill of Eights Rev., II, 31-42 (Fall, 
■.1941). ■"■■■'■ . . , — 

2 It is to be observed that the restriction applies only to discrimination practiced 
by governments, or by public authorities as their agents— not as practiced by private 
individuals, businesses, and the like, railroads, hotels, and theaters. 
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have repeatedly asserted, the purport of the ^ ^equal protectio ns^ clause is 
merely to require that when statutory classifications are made, they shall 
be reasonable with respect to the end sought, and that all persons or 
things standing in substantially ther same relation to the laj v shall be 
treated alike. Negroes may not, as such, and by legislation, be prevented 
from serving on juries or from voting in primaries.^ But the Southern 
states are held to be warranted — ^with a view to minimizing racial antago- 
nisms and promoting public order — ^in upholding, or even by law requir- 
ing, the segregation of whites and blacks on railway trains and in hotels 
and restaurants — provided always that substantially equal accommo- 
dations are made available to both. Similarly, Negroes cannot, as such, 
be excluded from the public schools, but may be required to attend 
separate schools maintained for them.^ 

In the next place, every one is protected against the possible danger 
of being adjudged a traitor under impetuous or partisan acts of Congress; 
for treason against the United States is defined by the constitution, and 
Congress has no power to add to the definition. As so defined, treason 
consists only in levying war against the United States or adhering to the 
country’s enemies, giving them aid and comfort. Furthermore, no person 
may be convicted of treason except on the testimony of two witnesses, 
or on confession in open court; ® and while Congress fixes the penalty, 
it cannot in doing so impose any disability upon the convicted person’s 
heirs or descendants."^. It is to be observed, however, that sedition is closely 
related to treason, and that Congress may go as far as it likes not only in 
making acts seditious, but in providing for the punishment of persons com- 
mitting them. Treason trials in the federal courts of the United States have 
been neither numerous nor (except perhaps in the case involving Aaron 
Burr) dramatic ; and the death penalty was never imposed for the offense 
until 1942, when four German-born American citizens (one in Detroit and 
three in Chicago) were convicted and condemned to be hanged. In point 
of fact, there have, to the date of writing (1945), been no actual execu- 
tions; for the President, in 1943, commuted the sentence of the convict 
in Detroit to life imprisonment, and the ultimate fate of the Chicago trio 
is awaiting the outcome of appeals. John Brown, of Harper’s Ferry fame, 
was executed for treason; but he was tried in a Virginia court and 
convicted of treason against commonwealth.” Each state may not 

1 Nixon V. Herndon, 273 U. S. 536 (1927) ; Smith v. Allwright, 321 U. S. 649 (1944). 
See pp. 169-171 below. 

^ Civil Rights Cases, 109 U. S. 3 (1883); Plessy v. Ferguson, 163 U. S. 537 (1896). 
For a well-known case relating to the admission of a Negro to the law school of the 
University of Missouri, see Missouri ea; reL Gaines u. Canada, Registrar, 305 U. S. 
337 (1938). The Court held that Missouri must either admit Negroes to the Uni- 
versity law school or set up a separate law school for them; and the state did the 
latter. Cf. C. S. Mangum, The Legal Statm of the Negro (Chapel Hill, N C., 1940). 

s Art. Ill, § 3, cl. 1. In other words, one cannot commit treason simply by talking 
or conspiring against the government; he must actually do something, and there 
must be witnesses to what he does, R. E. Cushman, Owr Cons Freedoms, 22. 

^Bigelow u. Forrest, 9 Wallace 339 (1869) 
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only define treason for its own purposes, but prescribe such penalties 
as it sees fit.^ 


Bights of Personal Liberty: II. Procedural 


During the political struggles of the seventeenth century in England, 
persons were /^attainted” of treason and sent to the scaffold, or otherwise 
severely punished, by simpl e., .act of Ra rliament. with np iudic^ 
Often, too, their descendants were made ineligible to hold public office, 
and otherwise deprived of rights and privileges. Properly enough — con- 
sidering that practices had been by no means unknown in, the 

American colonies^the authors of our national constitution took the 


position that.; aside from removal from offi ce a£ of impeachment, 

punishment ought to be inflicted only in pursuance...,pj the verdict ^ a 
court of proper iurisdiction . Hence, national and state legislative bodies 
alike are forbidden to pass bills of att ajnder i n any form .^ 

Similarly, there is full protection against ea; post facto, i.e., “^fte^ 
the fact,” legislation.® An ex post facto law, as defined by the Supreme 
Court, is one which ^^makes an action done before the passing of the 
law, and which was innocent when done, criminal, and punishes such 
action”; or one which ^^aggravates a crime, or makes it greater than it 
was when committed”; or one which ^^changes the punishment, and in- 
flicts a greater punishment than the law annexed to a crime when com- 
mitted”; or, finally, one which “alters the legal rules of evidence and 
requires less, or different, testimony than the law required at the time 
of the commission of the offense, in order to convict the offender.” ^ 
Ex post facto legislation is therefore criminal legislation passed after 
the alleged crime w as commi tted, which, i{ brought to bear against an 
accused perso^^ disadvahtage ; and the enactment of such 

legislation is expressly forbidden to both the nation and the states. Retro- 
active legislation on civil matters, and retroactive criminal legislation 
which is not detrimental to an accused person, e.g., a law reducing a 
penalty, is, however, perihissiblel 

It is an axiom of Anglo-American jurisprudence that /a person sus- 
pected or accused of crime shall have a fair trial, according to humane 
methods, and with the burden of proof resting on his accusers; and in 
both the federal constitution and the constitutions of the states the 
entire process of criminal justice is surrounded with* restrictions to this 
end. Pettifogging lawyers and spineless judges too often try the public 


1 To the fairly extended* list of substantive personal guarantees considered may 
be added two others which of necessity were dealt with in an earlier chapter : (1) 
the provision of Article IV of the federal constitution that the citizens of each state 
shall be entitled to ail the privileges and immunities of citizens in the several states/’ 
and (2) the injunction of the Fourteenth Amendment that “no state shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the 
'■United 'States.” ' ^ , 

A Art.' I, . §''9, cl.''3. '■ 

■' ■'■^■Art., I, §'10, uL' 1. ■ 

4 Calder u. Bull, 3 Dallas 380 (1798). . 
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Like indictment by grand juiy, trial by petit, or trial, jury passed into 
American usage with the English common law. The federal constitution 
provides for it in three different clauses/ and no state constitution fails 
to ordain it.; In the federal field, the constitution requires it to be em- 
ployed in ^The trial of all crimes, except in cases of impeachment’'; ^ 
enjoins that trial shall be ^'speedy/' “public,” “impartial,” and in “the 
state and district wherein the crime shall have been committed”; and 
guarantees other safeguards for the accused, such as assistance of counsel. 
It is, however, by common law that a federal jury must consist of 
twelve persons and must arrive at its verdict by unanimous vote. It is 
also by common law that the right of jury trial does not apply to cases 
in courts of equity, to cases in contempt of court, and to petty offenses, 
or misdemeanors, punishable only by small fines. ^ Formerly it was sup- 
posed that wherever applicable under constitutional provision or common 
law, jury trial must prevail. The federal Supreme Court has now held, 

however, that since the device is intended fundamentally for the accused’s 

protection, he may, if he considers it to his interest to do so, "waive . the 
right in federal proceedings; and many states allow the same discretion.^ 

Another treasured inheritance from English common law is grounded 
upon the ancient maxim that every man’s house is his castle. “The right 
of the people,” says the Fourth Amendment, “to be secure in their per- 
sons, houses, papers, and effecta against unreasonable searches and seiz- 
ures shall not be violated”; and state constitutions commonly echo the 
guarantee. The language employed suggests that there are searches and 
seizures which are reasonable; and the Fourth Amendment goes on to 
define them as being such as are conducted in pursuance of warrants 
(1) issued “upon probable cause, supported by oath or affirmation,” 
and (2) “particularly describing the place to be* searched and the per- 
sons or things to be seized.” The Supreme Court has, however, recognized 
situations in which the police may legitimately make searches and seizures 
without a warrant. Thus if it is known or thought probable that a per- 
son guilty of a felony or breach of the peace has taken refuge in a certain 
house, oflScers of the law may go in after him without waiting for written 
authority. Likewise, if a search is to be made of a boat, automobile, air- 
plane, or other vehicle which could take advantage of delay in order to 
move out of the officers’ reach, a warrant is held to be unnecessary.^ 


era! Biddle successfully contended that the accused were ^^invading enemies,” with no 
privilege to petition for the desired writs. See R. E. Cushman, “The Case of the 
Nazi SsihoUms/’ Amer. Polit. BcL Rev,, XXJLYl, 1082-1091 (Dec., 1942). 

1 Art. Ill, § 2, cl. 3, and Amendments VI and VII. 

2 The right is “preserved” also in civil cases in which the value in controversy 
exceeds twenty dollars (Amendment VII). 

5 Patton u. United States, 281 U. S. 276' (1930). Cf. J. A. C. Grant, ^^Felony Trials 
Without a Jnry” Amer, Polit. Sci. Rev., XXY, 980-995 (Nov,, 1931^ 

^ For a famous prohibition case in which the Supreme Court sustained the admis- 
sion of evidence obtained surreptitiously by “wire-tapping,” see Olmstead v. United 
States, 277 U. S. 438 (1928). The Federal Communications Act of 1934 forbids any 

hv the Bender, to intercept and di^ any com- 
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Underlying and cementing together the long list of judicial guaran- 
tees enumerated is that of “due process of law.’^ The Fifth Amendment 
to the federal constitution forbids that under the operation of the national 
government any person shall be “deprived of life, liberty, or property” 
without due process; and in 1868 the Fourteenth Amendment imposed 
the same restriction upon the states — a restriction which in point of fact 
is also laid upon themselves by all of the states in their own constitutions. 
Operating as a limitation equally upon executive, administrative, legis- 
lative, and judicial branches of government on every level, due process 
has therefore become a paladium of individual and corporate rights as 
against all governmental authority in the country. 

Notwithstanding its high significance, the term has never been fully 
and conclusively defined. Broadly equivalent to the “law of the land” 
as guaranteed in Magna Carta and to the “rule of law” upon which 
English jurists place great stress today, it has, like those phrases, been 
subject to steadily broadening and deepening interpretation. Certainly 
the constitutions do not fix its bounds, and no more do the courts. Efforts 
to apply it to the multifold actions and relationships of life have given 
rise to a stupendous amount of litigation and to an unending stream 
of judicial decisions; more cases have found their way into the courts 
involving the due process clause than any other provision of the federal 
constitution. But, though sometimes pressed to do so, the judges Lave 
never cared — or dared — ^to try to frame any complete definition. Rather, 
they have preferred, as the highest federal tribunal has said, that “the 
full meaning of the term should be gradually ascertained by the process 
of inclusion and exclusion in the course of decisions in cases as they 
arise.” ^ 

No other policy would indeed have been feasible, because the endless 
shadings taken on by the rule as new situations bring it into play would 
make it impossible to frame a definition that would long have any claim 
to exactness, and because the interests of justice and social well-being 
demand that this rule, more than any other, be kept flexible and adapt- 
able. Happily for the courts,- due process questions usually come to them 
in such form as to call for only a negative sort of definition. An indi- 
vidual or a corporation objects to some administrative or legal action 
on the ground that deprivation or loss has been suffered through due 
process not being observed; and the thing that the court is called upon 
to determine is, not the scope; of due process in general, but simply 


munication; and in Nardone v. United States, 302 U. S. 379 (1937) the Court held 
that the prohibition applies equally to public officers and to private individuals. In 
a number of later cases, the Court has held evidence obtained by wire-tapping (or its 
equivalent) admissible, so long as the sender suffers no disadvantage. As recently 
as 1943, however, the restrictions upon the use against an accused person of evidence 
secured by questionable methods on the part of law-enforcement officers were tight- 
ened by decisions in Anderson u. United States, 318_U. S. 360 (1943), and McNabb 
V. United States, 319 U. S. 41 (1943). 

1 Twining u. New Jersey, 211 U. S. 78 (1908). 
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whether the action in question was or was not, so far as it went, in 
accordance with due process. In other words, the courts say that this 
is due process and that the other is not, but leave the way open to make 
further rulings subsequently in either direction. 

On looking into the ways in which the term has actually been applied, 
one finds that sometimes it is invoked in defense of rights of a proce- 
dural character and at other times in behalf of those that are by nature 
substantive. In earlier days, it was thought applicable (as in England) 
to procedural, matters only. The Supreme Court so construed it in 1856,^ 
and the view stood until the last quarter of the century, when decisions of 
the same tribunal turned it also to the defense of substantive rights, 
giving it a scope and importance which it had never before possessed. 
Quite apart from due process, the rights of a person accused of crime are, 
as we have seen, rather extensively protected by guarantees such as those 
of indictment by grand jury, trial by petit jury, and exemption from 
self-incrimination. Contrary to what might be supposed, due process does 
not directly confirm or strengthen these particular rights. What it does 
is rather to require, on even more fundamental lines, that an accused 
person be given a /air trial before a court of proper jurisdiction, with 
opportunity to confront his accusers and to secure evidence by compul- 
sory process. If in a given circumstance, this means jury trial, due process 
requires it; if the end can better be attained by some other procedure, 
due process does not insist upon a jury.^ In civil cases, the situation is 
in principle the same: due process requires merely (but of course this 
is the nub of the matter) a regular proceeding before a proper court, 
with a fair hearing for both parties. 

It was, however, when due process ceased to be a weapon merely 
against arbitrary and unfair judicial procedure and was turned to the 
curbing of arbitrary and unfair governmental action of any kind that 
the rule came into its own. As indicated above, the change occurred 
during the closing decades of the nineteenth century, in a period dur- 
ing which the states were vigorously meeting new conditions and problems 
(arising from rapid expansion of their industrial life) with drastic regu- 
lation of business, trade, and labor, and when disapproval or down- 
right fear of what was happening gradually swung the courts to the 
view that the principle of due process might properly be invoked as 
a norm or test for determining the validity of the acts in question. 
'Under the due process clause of the recently adopted Fourteenth Amend- 
ment, the police power of the states came in for rigorous restraint, and 

1 Murray Lessee V. HoboLen Land and Improvement Company, 18 Howard 272, 

^ In the case of Powell State of Alabama- (287 U. S. 45), the Supreme Court, 
in 1932, held for the first time that the due process clause guarantees the defendant 
in a criminal proceeding the right to counsel and an opportunity to prepare for 
trial. This was the famous Scottsboro (Ala.) case, in which the Court reversed a 
lower tribunal that had convicted and sentenced to death eight Negro youths within 
a week after their arrest for rape, and notwithstanding that they entirely lacked 
counsel prepared to defend them. 
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simultaneously the corresponding clause of the Fifth Amendment was 
interpreted afresh to enable new restrictions to be placed upon federal 
power as wielded through legislation by Congress. 

For many years now, there have been plenty of due process cases i>ne 
turning on the question of whether a given act of Congress deprives an anTS 

• • • "polico 

individual or corporation of life, liberty, or property — freedom of per- power 
son, liberty of contract, and what not — ^in a manner to be construed as states 
violating due process. But the principal field in which the rule operates 
today is that occupied by the police power of the states; in that area, 
cases and decisions involving applications of it are legion. The matter 
is complicated by the fact that, just as the courts refuse to attempt 
any general definition of “due process,” so they find it impracticable 
to mark out any very definite boundaries for the police power, pre- 
ferring, rather, to decide when controversy arises whether any given act 
is to be construed as coming within the scope of that power. Under 
commonest usage, however, the police power is viewed as including all 
regulative authority of states and their subdivisions to protect and pro- 
mote public health, safety, morals, order, convenience, and generai wel- 
fare; and among the most frequent concrete applications of it are laws 
on sanitation, on public morals, on the sale of intoxicants, on dangerous 
or objectionable trades, on zoning and housing, on railways and other 
common carriers, on hours of labor and minimum wages. When, how- 
ever, a state undertakes to regulate the rates and services of public 
utility corporations, or to protect the health of women and children by 
restricting the number of hours a week that they may lawfully be em- 
ployed in a factory, or to restrain citizens from making use of their 
property in ways considered deleterious to public health or morals, it is 
not unlikely to find itself accused of having deprived individuals or 
corporations of liberty or property, or both, without due proc'Iss of 
law; and, a test case being brought, it falls to the courts to determine 
whether or not the contention is well founded. Manifestly, great latitude 
of judgment is open to the judicial authorities in handling cases of this 
type. Due process is nowhere precisely defined; the same is true of the 
police" power; and the variety of considerations/ that will have to be 
taken into account is simply limitless. In consequence, there is the widest 
latitude for the personal opinions, susceptibilities, and social philosophies | 

of the judges to influence the decisions rendered, and a court today may 
take a position diametrically opposite to that taken by it at an earlier 
time. It is not merely a question of settling disputes at law; it is a matter 
of fixing public policy. ) ; 

Over the years, the Supreme Court, in passing upon due process cases, l^premi 
has held the states within narrower bounds in exercising their police I 

power; than they would have been likely to observe of their own accord. 1 

Thus, when the legislature of New York, in 1897, passed an act forbid- 
ding employees to work in bake-shops more than sixty hours a week 
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or ten hours a day, a ^-conservative^^ Court held the provision unconstitu- 
tional, on the ground that it was an ‘^unreasonable, unnecessary, and 
arbitrary interference with the right and liberty of the individual to 
contract in relation to labor/' ^ This “right and liberty," it was con- 
sidered, had been taken away in violation of due process; although, 
twelve years later, an Oregon law restricting the hours of labor in manu- 
facturing establishments to ten, and applying to both sexes, was upheld 
by a Court that had been “liberalized." ^ Again, when the legislature 
of Kansas sought to make it a misdemeanor for an employer to threaten 
to discharge an employee because he was a member of a trade union, 
the Court pronounced the statute invalid.® When Arizona undertook to 
forbid the use (under certain circumstances) of injunctions in connec- 
tion with labor disputes, that measure also was overthrown."^ An Oregon 
minimum-wage law was sustained in 1917 only by the narrowest possible 
margin, i.e., a four-to-four division of the court; ® and a similar law 
enacted by Congress for the District of Columbia was declared invalid 
in 1923.® In 1932, an Oklahoma statute requiring those engaged in the 
manufacture, sale, and distribution of ice to obtain a state license was 
overthrown; ^ although two years later a New York statute undertaking 
to establish a milk-control board with power to fix prices of milk 
charged by stores to customers was upheld.f In applying the due process 
clause to state legislation, the Supreme Court therefore wields a great 
amount of control over the entire development of industrial and other 
economic legislation; and dissatisfaction with the generally conservative 
temper displayed by the judges in exercising their authority was for a 
time a main impetus to popular demand for curbing the tribunal's powers. 
Appointment by President Franklin D. Roosevelt of several younger 
and more liberal justices has, however, begun to bear fruit in a broader 

iionstAiction of the police functions of both nation and states.® i 

■ J 

^Lochner v. New York, 198 U. S. 45 (1905). 

2 Bunting v. Oregon, 243 U. S. 426 (1917). 

s Qoppage V. Kansas, 236 U. S. 1 (1915). Similar laws of fourteen other states 
livere made void by this same decision. 

^Truax u. Corrigan, 267 U. S.«312 (1921). 

® Stettler O’Hara, 243 U. S. 629 (1917). 

« Adkins v. The Children’s Hospital, 261 IT. S. 525 (1923). 

^ New State Ice Co. v. Liebman, 285 U. S. 262 (1932). 

fNebbia t;. New York, 291 IJ. S. 502 (1934). 

^ For a fuller discussion of due process, see J. M. Mathews, The American Con^ 
stitutional System (2nd ed.), Chaps, xxvi-xxx, and other works cited on p. 157 below. 
‘‘Originally,” writes Professor E. S. Corwin, ‘^‘due process of law’ meant simply the 
modes of procedure which were d-we at the common law. .^. .Today, ‘due process of 
law’ means ‘reasonable’ law, or ‘reasonable’ procedure, that is to say, what a majority 
of the Supreme Court find to be reasonable in some or other sense of that extremely 
elastic term. In other words, it means, in effect, the approval of the Supreme Court; 
but . . .this approval will sometimes be extended on easier terms than at others.” The 
Constitution and What It Means Today (7th ed^, Princeton, 1941), 169-170, 
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Rights of Property 

Civil rights extend to the protection of property interests as well as 
of personal freedom, and in some of the constitutional provisions the two 
are bracketed together. Due process, for example, applies to deprivation 
of property no less than to that of life and liberty; so likewise do the 
guarantees pertaining to interstate citizenship. State constitutions abound 
in provisions relating mainly or solely to property rights; and the national 
constitution, leaving the states generally free to say what constitutes 
property,^ simply throws around it, as severally defined by them, a further 
shield of protective stipulations. 

Government everywhere has power to take private property from indi- 
viduals and corporations; otherwise it would have no adequate means 
of subsistence. As a rule, it takes property (usually in the form of 
money) by procedures constituting one form or another of taxation. 
Sometimes, however, it finds itself in need of some particular piece of 
property, e.g., a plot of ground suitable for a public building, and pos- 
sesses itself of it>— irrespective of whether the owner wants to part with 
it — ^by virtue of the right of’ ^^eminent domain.” A word must be said 
about civil rights as related to each of these processes. 

The taxing power of both nation and states is broad and undefined. 
In the case of the states, the national constitution forbids laying imposts 
or duties on imports or exports except as necessary for the execution 
of inspection laws, and also the laying of tonnage duties; and judicial 
construction prohibits the taxing of certain (although no longer all) fed- 
eral instrumentalities.^ Otherwise, the states are free, so long as their 
tax laws "and procedures keep within the bounds of due process, equal 
^^privileges and immunities” for the citizens of the United States, and 
other broad requirements already indicated in the present chapter. (Taxa- 
tion by the national government likewise is subject to any and all limita- 
tions that may arise from the operation of due process. In addition, it is 
expressly restricted by constitutional stipulations (1) that no tax may 
be imposed upon articles exported from any state;® (2) that all direct 
taxes (apart from income taxes) shall be apportioned among the several 
states in accordance with the respective numbers of their inhabitants;^ 
(3) that all indirect taxes, such as customs and excises, shall be uniform— 
that is, shall fall upon the same kinds and amounts of property with 
equal weight in all parts of the country; ® and (4) that no money may 

^ Except that under tke Fifteenth Amendment a state may not establish or recog- 
nize property in man or man’s labor— in other words, legalize slavery or involuntary 
servitude. It may be added that through its exclusive power to grant ratents and 
copyrights, the national government in effect defines property in invi itions and 
publications. • 

2 See pp. 80-82 above. 

3 Art. I, § 9, cL 5. 

4 Art. I, § 2, cl. 3. 

s Art, I, § 8, cl. 1. 
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be drawn from the public treasury except in pursuance of “appropriations 
made by law/'^ Whatever comfort the taxpayer may be able to derive 
from these restrictions he is clearly entitled to, because his property 
cannot constitutionally be levied upon in violation of any of them. 

The power of eminent domain is one whicK every government must 
have. In the absence of constitutional restraints, however, it would be 
peculiarly liable to abuse: compensation might be altogether inadequate; 
indeed, it might be denied altogether. Hence, the Fifth Amendment not 
only forbids private property to be taken by the national government 
for public use without due process of law, but requires that “just com- 
pensation^^ be rendered; and state constitutions commonly impose the 
same restrictions (sometimes in a more detailed way) upon state and 
local governments.^ To be sure, the courts have usually interpreted 
eminent-domain clauses very broadly. For example, they uphold the 
taking of land not only for purposes which are strictly governmental, 
e.g., the erection of a court house, but for purposes which have any clear 
relation to governmental functions, e.g., the creation of a park; and they 
raise no objection to the exercise of the power by railroads or other cor- 
porations to which the government has delegated it, provided that such cor- 
porations are engaged in a business “affected with a public interest,” 
provided, too, that the property sought is essential to the corporation’s 
activities,’ and so long as the same conditions are observed that the gov- 
ernment itself would be required to meet.^ 

What is to be regarded as just compensation in any particular instance 
is likely to be a matter for judicial or administrative determination. The 
government or corporation will ordinarily make the owner an offer. This 
is very likely to be refused. Counter-proposals and mutual concessions 
may lead to an agreement, as in an ordinary sale. But if they do not, 
the owner can appeal to the courts, which will fix the amount that he may 
receive and must accept; or the decision may be reached by commission- 
ers or other administrative boards. All that is necessary to meet the 
requirements of the constitution is that the dissatisfied seller shall have an 
opportunity to be heard on the subject and to present such evidence con- 
cerning the value of his property as he may desire to bring forward.^ 

1 Art, I, § 0, cl. 7. 

2 Evei 3 L if they fail to do so, the due-process clause of the Fourteenth Amend- 
ment is sufficient to impose the obligation of compensation. Chicago, B. <fe Q. Ry, 
Co. V. Chicago, 166 U. S. 226 (1897) . - ' « 

3 Property deemed necessary for national defense can be conscripted, just as men 
are conscripted, although of course only in pursuance of law. On a requisitioning act 
of 1940, see pp. 83-84 below. 

^United States u. Jones, 109 U. S. 513 (1883). Still another form of protection 
for private property is the prohibition which rests upon the states— although not 
upon the national government— to ‘^pass any law^ impairing the obligation of con- 
tracts.” This matter, however, has been considered in an earlier chapter (see pp. 83-84 
above). 
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4. INSTRUMENTALITIES OF POPULAR CONTROL 


CHAPTER X 

THE PEOPLE AS VOTEES 

It has long been a proud boast of Americans that, whatever the situa- 
tion elsewhere, theirs is a country in which the people rule. Through con- 
stitutions freely made and amended, through elections, and by the force 
of public opinion, an electorate potentially comprising almost ninety- 
seven per cent of the adult population creates its own governments, endows 
them with powers, fixes the limits of their authority, chooses lawmakers 
and other policy-framing officials,^ and determines the broad objectives 
and courses of public action. 

To be sure, any one having some acquaintance with the nation’s politi- 
cal history, and not altogether blind to what goes on around him, knows 
that, even among us, the democratic process has its limRations. He is 
aware, for example, that the federal constitution was put into operation 
without ever being submitted to a popular vote ; that amendments to that 
instrument have commonly been adopted or rejected by state legislatures 
whose members had been elected with no reference whatever to the 
changes proposed; that presidential candidates sometimes win with only 
a minority of the popular ballots; that rarely more than seventy per cent, 
and sometimes hardly more than fifty per cent, of the qualified .electors 
go to the polls, even when a president is to be chosen; that some of our 
cities (happily far fewer than in the past) are still dominated by bosses, 
rings, and “interests”; that the fate of many a significant bill in Con- 
gress is determined by seniority traditions governing committee chair- 
manships, by log-rolling maneuvers, lobbying activities, and legislative 
by-play over which the voters have at least no direct and immediate 
control. He knows, in short, that if the people rule, they rule a good 
deal of the time at rather long range and by decidedly roundabout means 
and processes.^ 

Nevertheless, at bottom, the claim is justified. Ours is a government 
of the people, in the sense that the citizenry is the final authority, with 
power not only as a matter of law, but in practical fact, to make the 
government what they want it to be and to compel it, at least eventually, 
to do what they want it to do. This is equally true whether one is thinking 

1 As well as numerous officials who, hot being policy-determining, might better be 
appointed rather than elected. All told, the people elect the president and vice- 
president, 531 members of Congress, some.J0,000 state legislators and officers, and 
probably 800,000 officers of counties, cities, and other local areas. , 

2 C. A. Beard, ‘The Fiction of Majority Rule,’’ Atlantic Mo.j CXL, 831-836 
(Dec., 1927); J. Dickinson, “Democratic Realities and Democratic Dogma,” Amer. 
Polit. Sci. Rev., XXIV, 283-309 (May, 1930). 
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of the national government alone or of the governments of the states and 
their political subdivisions as well; and we shall be better equipped to 
study these different governments as going concerns if we first bring 
into view the bases of popular control on which they rest. Three matters, 
chiefly, call for attention: (1) the composition and characteristics of 
the electorate, (2) the organization of the electorate in political parties, 
and (3) the nomination and election of candidates for public office. 

By the electorate, we mean, of course, those of the people who are en- 
titled to vote. The matter, however, is less simple than it sounds, because 
under our federal system every one of the forty-eight states has wide 
latitude to make its own suffrage regulations, or, in other words, to create 
its own electorate. To be sure, the Fifteenth and Nineteenth Amendments 
to the federal constitution forbid a state (or the United States) to deny or 
abridge the ^^right” of citizens of the United States to vote on acount of 
(a) race, color, or previpus condition of servitude, or (b) sex. But to this 
extent only is the suffrage regulated on a uniform, nation-wide basis. The 
federal constitution confers the right to vote on no one: it merely stipu- 
lates certain grounds on which people otherwise qualified shall not be 
disfranchised — ^with the result that the electorate for national purposes 
becomes simply the aggregate, or sum total, of the more or less differing 
electorates maintained in the individual states. Any one who can vote 
for a member of the ^^most numerous branch’’ [i.e., the lower house) of 
his state legislature can vote also for the only membors of the national 
government who obtain their positions by popular election, namely, con- 
gressmen, senators, and (in effect) the president and vice-president.^ 

Notwithstanding that the constitutional amendments cited refer to the 
“right” to vote, the suffrage is to be regarded as not properly a right 
but rather a privilege. It is, no doubt, a right — a legal right — for those 
who have been endowed with it — so long as they do not disqualify them- 
selves by, for example, committing a crime or going insane. But there 
is no inherent right to be so endowed. To be sure, people urging an exten- 
sion of the suffrage in one direction or another have always been prone 
to picture voting as a natural, if not also a constitutional, right. The 
argument was heard repeatedly during the long campaign for the en- 
franchisement of women. A sober view of the matter, however, suggests 
that, in the last analysis, who may vote and who may not is properly to be 
determined by considerations of general policy and expediency, and not 
on the theory that any particular class or classes of the people have an 
inherent right to be included. Even citizenship, as our courts have de- 
clared repeatedly, carries with it no such rights To be sure, no state 

1 This plan is prescribed for the choice of representatives by Art. I, § 2, cl. 1, of 
the federal constitution; for that of senators, by the Seventeenth Amendment; and 
for that of presidential electors (regarded 4 S state ofQcers), by state constitutional 
or statutory provisions, 

2 XJnited States u. Anthony, 24 Fed. Cases, No. 14459; Miner u. Happersett, 21 
Wallace 162. These decisions were rendered, in 1873 and 1874, in cases in which the 
question at issue was the right of women as citizem to vote. 
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now allows non-citizens to vote. But children are citizens; and no one pro- 
poses that they be made voters. 

Historical Development of the Suffrage 

The history of the suffrage, particularly in the older states, has been 
in the main a record of progressive extension of voting privileges to new 
groups of people— non-property-holders, small taxpayers, ex-slaves, 
women — although interspersed with extensions have also been contrac- 
tions arising from the introduction of new tests, especially that of liter- 
acy. Originally, voting was confined almost entirely to male property- 
holders, with occasionally a religious test in addition. The period from 
1815 to the Civil War, however, saw property qualifications lowered and 
finally to all intents and purposes abandoned, taxpaying requirements 
given up in all but a few states, religious tests abolished, and in many 
states aliens somewhat imprudently allowed to become voters as soon as 
they declared their intention to be naturalized. Influenced by the ^'Know- 
Nothing’^ movement, Connecticut in 1855 and Massachusetts in 1857 
adopted reading and writing tests designed to disqualify the illiterate 
foreign-born. Nevertheless, by 1860 most states had arrived at what may 
fairly be termed manhood suffrage for whites. 

Since the Civil War, the suffrage has been broadened mainly by the 
enfranchisement of Negroes and of women. A few Negroes voted in cer- 
tain Northern states (mainly in New England) before 1860. General 
enfranchisement of people of color came only, however, as a result of 
new state constitutions and laws adopted, under pressure from the radical 
Republican majority in Congress, during the era of Reconstruction; and 
voting privileges for ex-slaves and their descendants, as indeed for 
Negroes in every part nf the country, were supposed to be guaranteed for 
all time by the Fifteenth Amendment. 

Demand for the enfranchisement of women was heard as early as the 
Jacksonian era, and here and there it was pressed rather vigorously 
during the later stages of the Abolition movement. No legislature or 
constitutional convention, however, in this period gave serious attention 
to the petitions presented on the subject; if noticed at all, they evoked 
only ridicule. After the Civil War, the situation changed. The Negro had 
been enfranchised; nearly all men were voters; and the advocates of 
votes for women could no longer be simply laughed out of court. The 
first notable triumph of the cause was in Wyoming, where in 1869 women 
were given the privilege of voting for territorial officers on the same 
terms as men.^ On being admitted to the Uijon in 1890, this territory 
continued its woman suffrage arrangements; and before the close of the 
century Colorado, Idaho, and Utah also became equal suffrage states. 
The movement then slackened. But about 1906 it gathered fresh mo- 

1 Kentucky in 1838 and Kansas in 1861 began permitting women to vote in school 
elections. Other states gradually took similar action, and in 1887 Kansas conferred 
full municipal suffrage. 
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mentum, and in five years (1910-14) the number of equal suffrage states 
was raised to eleven.^ 

Meanwhile the suffragists turned to the larger objective of a general 
nation-wide enfranchisement. To this end, some urged amendment of the 
national constitution so as to require a state to submit the question of 
woman suffrage to its electorate on petition of as few as eight per cent 
of the voters. Others, feeling that this ^'states' rights’^ method was too 
slow and uncertain, threw their support to the ^^Susan B. Anthony 
aniendment’' (first brought forward in 1869) , which proposed to forbid 
the United States or any state to withhold the ballot on account of sex. 
The movement finally centered upon the latter plan; and a brief period 
of sane but determined agitation brought complete success. The Nine- 
teenth Amendment, embodying the Susan B. Anthony proposal, was 
adopted by Congress in 1919 and ratified b 3 ^ the requisite three-fourths 
of the states during the next fourteen months. Proclaimed August 26, 
1920, it met its first test at the national and state elections, of the fol- 
lowing November.^ 

The women of the entire country — or such of them as possess the 
necessary age and other qualifications — ^liave thus had the suffrage a full 
quarter of a century. It would be interesting to know precisely how they 
have voted during this time, and to what extent they have influenced 
electoral results. Unfortunately, such information cannot be had; for 
while an industrious person can get significant information on relative 
degrees of political interest by counting the numbers of men and women, 
in any electoral area, whose names appear on the lists of registered voters, 
and even the numbers of those w^ho present themselves at the polls at a 
given election, nowhere are the ballots cast by women and by men tabu- 
lated separately.^ Such evidence as exists, however, indicates that, by and 
large, women voters are not very different from men voters. Some are 
vigilant and intelligent, many are uninformed and apathetic ; some make 
up their own minds, others merely do as a ward leader, a member of their 
family, or a clergyman, tells them; many go to the polls voluntarily and 
with scrupulous regularity, many go but seldom and only when pressed 
to do so, and more still do not go at all.^ Suffrage for women* is sound 

1 In addition to the four states named, Washington (1910), California (1911), Ari- 
zona (1912), Kansas (1912), Oregon (1912), Montana (1914), and Nevada (1914), 
In Illinois (1913), women were given the right to vote at elections to ail offices 
within the control of the legislature, including most local offices, a few state offices, 
and the office of presidential electpr. 

2 For good brief accounts of the adoption of the Nineteenth Amendment, see C. B. 
Swisher, American Constitutional Development (Boston, 1943), 691-703, and E. M. 
Sait, American Parties and Bleetions (3rd ed.. New York, 1942), 76-95. 

3 An ingenious attempt to study the matter on the basis of a single municipal 
election (in Portland, Oregon, in 1914) is reported in W. F. Ogburn and I. Goltra, 
“How Women Vote,” PoliL Sd, Quar., XXXIV, 413-433 (Sept., 1919). 

4 In the presidential election of 1920, women, it is estimated, cast about twenty-five 
per cent of the total* vote (they were enfranchised too late to be registered in some 
states). In the next five presidential elections, their estimated vote varied between 
thirty-five and forty-three per cent of the total. During the present war, the country's 
population, both male and female, has been heavily dislocated^ but of course the 
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in principle, arid entirely correct as a matter of policy ; but it has not 
worked, and should never have been expected to work, a revolution. 

Participation of women has, however, added some new and interesting 
features to the political life of the nation. It has almost doubled the 
electorate and greatly increased the cost of elections. In party conven- 
tions> on party committees, and in the rough and tumble of electoral cam- 
paigns, women increasingly share almost every form of activity engaged in 
by men.^ Laws (particularly relating to social reform) have been enacted, 
in Congress and especially in state legislatures, , that might not have pre- 
vailed without the driving influence supplied by women. In addition to 
appointment to sundry administrative posts, both in the states and at 
Washington,^ women have been elected to high public offices, including 
two governorships (in Texas in 1924 and 1928 and Wyoming in 1924) and 
a United States senatorship (in Arkansas) in 1932 ^—although the rather 
remote dates mentioned indicate no present trend toward increased service" 
on such levels. Since 1930, from five to nine members of the national 
House of Representatives have been women (nine were elected in 1944), 
and the 1940 elections brought a total of 140 women into twenty-nine 
state legislatures, with the largest quotas in New England. The country 
is covered with a network of non-partisan state and local leagues of 
women voters, linked up since 1918 in an active and influential national 
organization — ^the National League of Women Voters — all concerned pri- 
marily with educating women (and incidentally men also) to vote with 
intelligence and discrimination, and with securing remedial legislation 
and other reforms, national, state, and municipal. A National Woman^s 


male portion far more than the female; and notwithstanding arrangements for 
soldier voting, the number of women in a position to vote has greatly exceeded that 
of men so situated. In the congressional -elections of 1942, women cast an estimated 
fifty-three per cent of the ballots. In advance of the presidential election of 1944, 
some women leaders predicted that the female vote would run as high as sixty 
per cent of the total. No exact figures will ever be available, but at the date of 
writing it was agreed that the actual figure was considerably lower— probably not 
greatly in excess of fifty per cent. Even apart from wartime conditions, however, 
women of voting age outnumber men — ^in the approximate proportion (in 1944) 
of 44,600,000 to 44,000,000. 

1 Since soon after their enfranchisement, women have been represented equally 
with men in the national committees of the two major parties, and in numerous state 
and local committees as well In the Republican national convention^ of 1944, there 
were 99 women delegatesi and 264 women alternates; in the Democratic convention, 
174 women delegates and 332 women alternates; and in both conventions women 
were represented equally with men. on the platform and resolutions committee. For 
a full study of this matter, see M. J. Fisher and B. Whitehead, “Women and National 
Party Organizations,” Amer. Polit. Bci. Rev., XXXVIII, 895-903 (Oct., 1944) . 

2 In 1933, Miss Frances Perkins, of New York, became the first woman to serve 
as head of one of the ten national executive departments {i.e., Labor), with of course 
a seat in the cabinet. In the same year, Mrs. Ruth Bryan Owen, as minister to 
Denmark, became the first woman to be sent as an envoy by the United States to a 
foreign nation. Several women are serving as chiefs or directors of bureaus in the 
executive departments at Washington, and a few are members of independent estab- 
lishments such as the Civil Service Commission. There is also one woman federal 
circuit judge. On women in the federal civil service, see p. 420 below. 

3 Three women have held senatorships for brief periods by virtue of temporary 

,, appointment. \ 
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•party is working for full legal equality of women with men, to be attained 
through an “equal rights’’ amendment to the national constitution fol- 
lowed by the requisite federal and state legislation.^ 

The Suffrage Today 

Looking over the electoral systems of the several states at the present 
time— under which nearly sixty-five per cent of the total population can 
qualify to vote, as compared with only six per cent during the Revolu- 
tionary period — one notes suffrage qualifications that are found in all 
states and others that are encountered only here and there. Three that 
are universal and basic have to do with age, citizenship, and residence.- 
Until lately, the voting age in this country was uniformly twenty-one; 
it is still so except in Georgia, where, by constitutional amendment, it 
was reduced in 1943 to eighteen. The reasons assigned by Georgia’s 
governor for the change in that state include the need of the body politic 
for the fresh viewpoint of youth and the gain anticipated from young people 
acquiring active political experience. But transcending these considera- 
tions in other people’s minds has been the thought that if eighteen-year- 
olds are mature enough to wear.their country’s uniform (as well as to 
teach, to engage in business, and to make contracts), they are mature 
enough also to be permitted' some voiae in determining the country’s 
policies. In line mainly with this last-mentioned viewpoint, proposals for 
lowering the voting age to eighteen made their appearance during 1943 
in the legislatures of no fewer than thirty states; and three or four pro- 
posed constitutional amendments undertaking to make the plan nation- 
wide attracted some attention in Congress. Interest in the matter may 
slacken after the war; but in the meantime additional states may take 
the leap. One argument, among others, sometimes advanced against' the 

1 See p. 49 above. Although calling itself a “party,” the organization does not put 
candidates in the field and is really non-partisan. It was the chief proponent of an 
act of Gongress which in 1934 established complete equality of the sexes in matters 
relating to citizenship (see p. 132 above). 

For a sober appraisal of the role of women in government and politics, see E. M. 
Sait, American Parties and Elections, 96-106; and cf. the earlier C. C. (jatt and N. R. 
Shuler, Woman Suffrage and Politics (2nd ed'., New York, 1926). Opposing views are 
presented in J. G. Ross [pseud.], “Ladies in Pohtics,” Forum, XCVI, 209-215 (Nov., 

1936) , and E. R. Richardson, “Women’s Rise to Power,” ibid., XCVII, 28-32 (Jan., 

1937) . Informative pamphlets include L. E. McMillin, W omen in the Federal Service 
(3rd ed., U. S. Civil Service Commission, 1941) ; Women in the Congress of the 
U. S. (Public Affairs Information Service, 1940). Cf. M. J. Fisher and B. Whitehead, 
“Women and National Party Organization,” cited above. 

2 The requirement that the voter be registered might seem to belong in the list. 
Registration, however, is not strictly a “qualification,” but rather only a means of 
compiling and maintaming accurate voting hsts. See p. 205 below. 

Certain categories of people are, of course, almost everywhere debarred, per- 
sons convicted of felony or other crime and inmates of asylums for the feeble-minded 
and insane; and in various states offenses against the election laws (e.g., bribery), 
malfeasance in office, and vagrancy or dependence’ on poor relief are further grounds 
for debarment. The Council of State Governments is authority for the assertion that, 
in one state or another, the privilege of voting can be denied for “any one of fifty 
or more reasons,” with an average of six or seven per state. A foolish demand from 
some conservative quarters during the worst years of the depression, that aZt persons 
on relief be debarr^— on a nation-wide basis-Hiid not prevail. 


THE PEOPLE AS VOTERS 165 

plan is that among people already enfranchised, tlie age group most 
guilty of neglecting to vote is that between twenty-one and thirty. There 
are, indeed, those who would raise rather than lower the prevailing re- 
quirement, on the ground that society and government have grown so com- 
plex that voters need a still greater degree of maturity.^ 

Since Arkansas fell into line in 1926, citizenship is everywhere a pre- 
requisite for voting, even though as a result of the uncertainties sometimes 
surrounding that status, a good many non-citizens actually contrive to 
visit the polls. The commonest requirement relating to residence is that 
the voter shall have lived in the state at least one year, some stipulated 
portion of which (frequently three or six months) must have been spent 
in the county, and some briefer portion (sometimes not more than ten 
days) in the precinct in which one^s ballot is to be cast.^ No one may 
vote in a given election in more than one place ; and this place must be 
the voter^s legal residence, however little of his time he may actually 
spend there. 

Taxpaying — once a widely prevalent qualification — has been generally 
discarded as such except in the Southern states, where payment of a poll 
tax of one or two dollars annually, and by a specified date, is required in 
seven states,® partly in aid of school or other special funds, but also with 
a view to keeping down the Negro and ^^poor white’^ Vote.^ In six addi- 
tional states, some kind of tax qualification applies to persons who vote on 
bond issues or special assessments, but not to voters in general elections.® 

In earlier times, educational, or ^fiiteracy,^^ qualifications were uncom- 
mon. Today, however, they are in use, in some form, in twenty states 
(including six in the deep South and three in New England), and are 
authorized by constitutional provision in three others where the legis- 
lature has not yet seen fit to introduce them.^ Indeed, educational quali- 

1 “Should the Legal Voting Age Be Reduced to Eighteen Years? Pro and Con” 
[Symposium], Cong. Digest, XXIII, 193-222 (Aug.-Sept., 1944). 

_ 2 For a complete tabular view of residence requirements, see State Government, 
XIII, inside back cover (Oct., 1940) ; also W. B. Graves, American State Govern^ 
ment (rev. ed., New York,- 1941), 115. The “model state constitution” recommended 
by the National Municipal League provides for residence in the state for at least 
one year preceding the election, in the county for the last ninety days of the period, 
and in the election district for the last thirty days. At all elections, residence require- 
ments operate to bar many people from the polls, especially non-home-owners moving 
about in quest of work. But they are necessary as safeguards against the impoi'tation 
of “floaters” into districts to turn the electoral tHe. 

3 Alabama, Arkansas, Mississippi, South Carolina, Tennessee, Texas, and Virginia. 
Early in 1943, the legislature of Tennessee repealed the half -century-old poll-tax law 
of that state, but a few months later the state supreme court held the act uncon- 
stitutional. Georgia was in the list of Southern pollrtax states until February, 1945. 

^This matter is considered further below (pp. 171-172), 

5 In Alabama, however, a voter’s property must be free oi tax delinquency if he 
is to vote in a presidentiaL election, unless he can qualify under ay alternative 
literacy provision; all property taxes must have been paid in Mississippi; and owner- 
ship of property is an alternative to literacy in Rhode Island and South Carolina. 

6 In about a dozen additional states, there is an indirect literacy test in the sense 
that no provision is made for assistance, to illiterates in casting ballots. Most of the 
twenty states referred to make literacy an absolute qualification, but in sopae 
(maihly in the South) it is insisted upon only if some property or other alternative 
qualification cannot be met. 
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fications may be said, broadly, to have succeeded to the position once 
held by property qualifications, although, popular education having at- 
tained its present level, they operate to debar a far smaller proportion 
of the people. In some states, the test is confined to ability to read in 
English . ( commonly a few lines of the national or state constitution) ; in 
others, it covers also ability to write. Applied usually at the time of 
registration, the test may be abused by ignorant and scheming registra- 
tion officials; and a far better arrangement is one introduced in New York 
(in pursuance of a constitutional amendment adopted, in 1921) under 
which reading and writing tests for first voters — ^planned by a group of 
educational psychologists to approximate the attainments of a sixth 
grade pupil in the public schools — are prepared and administered every 
year, not by registration or election officials, but by the state educational 
department.^ Assuming honest administration, there is much to be said 
for the principle of the literacy test. The electorate having now been 
expanded almost as far as possible, the next step would seem to be to 
'‘trim it at the edges^^ by eliminating the least fit. Ascertainment that 
a citizen can read and write no more guarantees that he will always 
vote wisely than testing an applicant for an automobile driver^s license 
insures that he will invariably manage his car with safety for himself 
and others. But it is as effective a means as we have of debarring people 
who, by and large, are most likely to be unfit. And while at first glance 
the plan might seem undemocratic, and consequently out of harmony 
with American principles, the fact that all of the states now make it 
possible for practically any man or woman, even of low intelligence, to 
receive an elementary education’ without cost— in evening schools, if in no 
other way — ^relieves it from any such opprobrium. The road to the ballot- 
box may very appropriately lead through the school-house.^ 

1 Only those first voters are required to submit themselves to examination who 
cannot present as proof of literacy a certificate showing completion of the sixth 
grade in a school (or second year in an evening school) in which English is the 
language of instruction. For all purposes of the law, ^literacy” means ability to read 
simple English and interpret what is read. The introduction of the literacy test 
greatly stimulated the interest of the foreign-bom in evening-school instruction. 
Women are slower to submit themselves to the test than are men, but are more 
successful in passing it. 

2 F. G. Crawford, ‘The New York State Literacy Test,” Amer. Polit. ScL Rev., 
Xyil, 260-263 (May, 1923), XIX, 788-790 (Nov., 1925), and XXV, 342-345 (May, 
1,931); A. W. Bromage, “Literacy and the Electorate,” ibid., XXIV, 046-962 (Nov., 
1930); W. B. Munro, “Intelligence Tests for Voters,” Fomm, LXXX, 823-830 (Dec., 
1928). Variations of definition are responsible for widely differing estimates of the 
total number of illiterates in the United States, But the census of 1940 showed that 
out of a total of 74,775,836 persons twenty-five years of age or over, 10,104,612 had 
not gone beyond the fourth grade, 2,799,923 never having attended school at all. 
Of the larger number mentioned, 4)200,000 were native-born whites, 3,100,000 foreign- 
born whites, and 2,700,000 Negroes. New York, with 1,020,197, had the largest total 
During the first year’s operation of the Selective Service Act of 1940, a quarter of a 
million men otherwise fit for . active service were re j eeted because of laeking 
the necessary literacy or mentality. 
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Special Suffrage Problems in the Southern States 

One large section of the country-^the South — ^has a suffrage situatioin 
all its own; and the confused and difficult conditions existing there call 
for special attention.^ 

At the close of the Civil War, the Southern states were compelled to 
give the freedmen the ballot as a condition of being restored to their 
previous position in the Union, and the Fifteenth Amendment sought to 
perpetuate the arrangement by prescribing that the right of citizens 
to vote should not be “denied or abridged by the United States or by 
any state on account of race, color, or previous condition of servitude.” 
Unhappy results followed, especially where control of legislatures by 
inexperienced and gullible Negroes, abetted by Southern ^^scalawags” 
and Northern “carpet-baggers,” brought on an orgy of financial ex- 
travagance and foolish legislation; and it is not to be wondered at that, 
once the white populations regained the upper hand, they began looking 
for ways in which the Negro could be quietly but effectively deprived 
of political power. The main hurdle to be surmounted was, of course, 
the Fifteenth Amendment; so long as it stood (and there was not the 
slightest chance of securing repeal of it), no Negro could, simply as a 
Negro j be kept from the polls. 

Negroes, however, were commonly illiterate, and also poor; and this 
opened a way out of the dilemma. In 1890, Mississippi set the pace for 
her sister states by writing into her constitution clauses under which, 
in order to vote, one not only must have lived two years in the state 
and one year in the election district, but must have paid all taxes assessed 
against him (including a poll tax of two dollars), and must be able either 
to read any section of the state constitution or to understand it when 
read to him and to give a reasonable interpretation of it. The results 
were, in general, those desired. The exceptionally lengthy period of 
residence barred large numbers of Negroes who habitually shifted from 
plantation to plantation. Even if a colored man succeeded in paying his 
poll tax on time (and it was artfully required to be paid a year in ad- 
vance of the election) , he was likely to be careless enough to be unable to 
produce his tax receipt when called for. Few Mississippi Negroes could 
read, and still fewer could give an interpretation of a perhaps craftily 
selected passage from the state constitution likely to be accepted as 
“reasonable” by a white official with a strong predisposition against 
Negro voting. If, too, in replying to detailed personal questions a candi- 
date for registration was detected deviating an iota from the truth, he 
became guilty of perjury, for which also he could be disfranchised. 
Although every one knew that the primary purpose of the regulations 

1 A new, exhaustive, and wholly admirable treatise on the subject may be men- 
tioned at the outset, G. Myrdal, An American Dilemma; The Negro Problem 
and Modern Democracy (2 vols., New York, 1944). Political aspects are dealt with 
more particularly in Yol I, Chaps, xx-xxm. 
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was to keep the Negro ftom the polls, not a word was said in them about 
‘^race, color, or previous condition’^; and when the federal Supreme 
Court passed upon them in a test case, it was unable to find that they in 
any manner violated the Fifteenth Amendment.^ Clauses of similar 
purport accordingly found their way into the constitutions of most other 
Southern states. 

There was, however, one drawback: while a secondary object of the 
tests was in some instances to curb the effects of radical (chiefly Populist) 
inclinations among poor whites, the restrictions operated to debar too 
large a proportion of whites along with the Negroes. But for this, also, a 
remedy was found — in the famous “grandfather clauses’’ adopted at one 
time or another, as constitutional amendments, in no fewer than seven 
states. South Carolina led off in 1895 by exempting for three years from 
her literacy test all men, otherwise qualified, who were voters, or lineal 
descendants of persons who were voters, on January 1, 1867. The first 
act of Congress forbidding disfranchisement of Negroes in the Southern 
states became law on March 2 of the year mentioned. No Negro, there- 
fore, could avail himself of the new provision. But the poorest and most 
illiterate white could do so— commonly because of being the son or gvand- 
son of a voter of the earlier date. The devices employed in other states 
differed in details, but the object was always the same, i.e., to open a way 
for whites to get on the voters’ lists without letting down the bars for 
Negroes of similar condition. In all cases, the clauses were only tem- 
porary. Having served their purpose, all have long since disappeared. 
The last to go, i.e., one incorporated in the constitution of Oklahoma 
by popular initiative and referendum in 1910, differe.d from the others 
in being without limitation of time, but was overthrown by the Supreme 
Court on the ground of incompatibility with the Fifteenth Amendment.*^ 
Contrary to common impression, the grandfather clauses did not dis- 
franchise Negroes. That object had already been largely attained by 
specially contrived literacy, tax, residence, and other requirements under 
which, as they stand today, in some states hardly one Negro in a hundred 
ever casts a ballot, and perhaps not more than ten per cent of the adult 
black population of the entire South is on the registration lists.^ Thou- 

1 Williams t;. Mississippi, 170 U. S. 213 (1898). 

2 U States, 238 U. S. 347 (1915). The Oklahoma legislature followed 
up this decision with a statute* of 1916 requiring electoral registrars to enroll as 
voters only persons who were voters in 1914 (when few, if any, Negroes were such), 
together with such others as should apply for registration during a specified twelve- 
day period; but, on the ground that the registration period was inadequate and the 
measure as a whole designed to perpetuate the old discrimraations, the federal 
Supreme Court eventually nullified the effort, in Lane v, Wilson, 307 IJ. S. 268 
(1938). 

s As shown by Professor Paul Lewinson, in Ym Race , Class, and Party (New York, 
1932), the proportion of colored voters in such border states as West Virginia, Ken- 
tucky, Tennessee, and Arkansas is relatively high, but in the states of the Solid 
South extremely low. Large numbers of Negroes, it may be added, have been en- 
franchised in later years as a result of migration to Northern cities; and outside of 
the South Negro voting is distinctly encouraged, all parties seeking to turn it to 
their advantage, especially in states like New Jersey, Pennsylvania, Ohio, Illinois, and 
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sands of Southern whites, however, became voters only by virtue of being 
gathered into the electorate on the strength of their grandfathers^ political 
status; and this is the end which the ^^grandfather clauses” were mainly 
intended to serve. 

Later days have brought to the fore two issues that have stirred much 
controversy and are still unsettled. One is that of the future of the ^Vhite 
primary”; the other, that of abolishing the poll-tax qualification. In 
most Southern states, the Democratic party is so dominant that nomina- 
tion in a Democratic primary is equivalent to election — ^which means 
that if Negroes are to be deprived of political power, it is even more 
important to keep them from voting in primaries than in the later elec- 
tions. And in as many as eight states, the majority party has procured 
the enactment of “white primary” laws with this object in view, the 
method being the apparently innocent one of simply giving each party 
the right to prescribe for voting in its primaries qualifications additional 
to any laid down in the state constitution and statutes,^ nothing being 
said about Negroes, but the expectation being that the added qualifica- 
tions will, in the case of the majority party, be found to be possessed only 
by white Democrats. One state, f.e., Texas, tried to go farther by placing 
on its statute-book, in 1923, a measure stipulating that in no event should 
a Negro be eligible to participate in a Democratic party primary held in 
the state. This bold statutory provision — expressly excluding Negroes 
as such — ^was promptly challenged, and for more than two decades issues 
relating to the matter have been intermittently before the courts. First, 
the federal Supreme Court, reversing a district court, unanimously held 
the 1923 statute unconstitutional as being in conflict with the clause 
of the Fourteenth Amendment which guarantees the equal protection of 
the laws.^ Next, the Court, in a close vote, and on the same ground, 
banned a substitute measure giving the state executive committee of 
every political party in Texas the power to prescribe qualifications of 
party membership, and consequently for participating in party primaries.® 
Persistence, however, sometimes meets its reward; and in the present 
instance, when the Texas Democrats, giving up as a bad job the effort 
to attain their ends by state legislation, fell back, in 1932, upon the ex- 
pedient of a “white primary” rule adopted by their state convention, the 
Court gave its unanimous approval — on the ground that the convention 
is the highest authority (as the executive committee is not) of a party, 

Missouri where the white vote is close. Indeed, in some Northern cities more Negroes 
vote, in proportion to their numbers, than whites. A complete list of suffrage quali- 
fications in effect in the Southern states a decade or more ago will be found in 
Lewinson, op. dt., 222-245. 

3. It should be noted that two states outside of the South, i.e., Delaware and Idaho, 
have also done this. 

2 Nixon V. Herndon, 273 U. S. 536 (1927). The Fourteenth Amendment, said the 
Court, offered so simple and obvious a basis for a decision that there was no need to 
consider the bearing of the Fifteenth Amendment upon the case. The plaintiff, 
Nixon, was an educated Negro physician of El Paso. 

3 Nixon u. Condon, 286 U. S. 73 (1932) . 
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which, after all, is a voluntary organization competent to determine its 
own membership.^ And on this basis the matter seemed settled. 

In a few years, however, so optimistic a conclusion was completely 
shattered. To begin with, there arose, in 1940, a case in which an elec- 
tion commissioner in a Louisiana congressional district was charged with 
altering and falsely counting ballots cast in a congressional primary, and 
when it reached the federal Supreme Court, that tribunal startled the 
country (and doubtless the defendant) by ruling not only that the com- 
missioner had been properly indicted, but that Congress has authority, if 
it chooses, to protect the right to participate not only in congressional 
elections, but in congTessional primaries as well.^ The decision was 
startling for the reason that ever since the Supreme Court had seemed 
so to hold in 1921,® Congress had been supposed to have no authority to 
deal with nominations , but only with elections. The two houses have as 
yet not seen fit to exercise their new found power; but, manifestly, if 
they were to do so, the entire ^Vhite primary’^ system, in all of the states 
where it exists, would be in jeopardy. 

But more was to follow. For iii another surprise move, in April, 1944, 
the federal Supreme Court squarely reversed its position of nine years 
earlier by holding, eight to one, in a case of precisely identical nature, 
that, notwithstanding all laws and party rules to the contrary, Negroes 
were entitled to vote iii Democratic primaries in Texas.^ Under the Fif- 
teenth Amendment, now said the Court, citizens are guaranteed the right 
to take part in choosing elective olEcials without 'restriction by any state 
on account of race; a state law which, without itself imposing restric- 
tion, intentionally opens the way for a private organization, i.e., a politi- 
cal party, to do so, has the effect of making the action of such organization 
the action of the state itself; and in failing to perceive and assert this 
in the 1935 decision, the Court had simply been “in error.’’ Naturally, 
the new turn of events ® stirred reverberations not only ip Texas, but 

3- Grovey v. Townsend, 295 U. S. 45 (1935). Excluding Negroes from primaries was 
regarded as merely tantamount to denying them party membership. See 0. D. 
Weelm, ^The Texas Direct Primary System/^ Southwestern Soc. Sci. Quar,, XIII, 
1-26^ (Sept., 1932), and “The White Primary, Miss. Law Jour., VIII, 133-153 (Dec., 
1935). 

2 United States u. Classic, 313 U. S. 299 (1941). The electoral process, said the 
Court, is essentially unitary; a congressional prima^ held at state expense, and 
therefore acknowledged as having a public character, is an integral part of it, and as 
such subject to the federal control to which congressional elections have always 
been at least potentially subject. 

3 Newberry v. United States, 256 U. S. 232. For the circumstances of this case, see 
.p. 262, note 2, below. Four of the justices thought Congress had power to regulate 
primaries; four thought otherwise; the ninth, non-committal on this point, tipped 
the scale in the defendant’s favor on an entirely different consideration. 

^ Smith V. Allwright, 321 XJ. S, 649 (1944). The case arose when Smith, a Negro 
resident of Houston, Texas, sued for damages after being refused a ballot in the 
primary of July 27, 1940, for the nomination of Democratic candidates for Con- 
gress and for state offices. In conformity with Grovey u. Townsend (1935), the lower 
federal courts simply dismissed the claim. See H. E. Cushman, “The Texas ^White 
Primary’ Case— Smith Allwright,’’ OdrneZrLaty Qwr., XXX, 66-76 (Sept., 1944). 

6 On the Whole, however, expected by students of constitutional law after the 
basic decision in the Classic case in 1941. 
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(the Court’s ruling obviously being of wider application) throughout 
the South; and with the justices a month later refusing to reconsider 
their action, the search began for ways and means of preventing the 
decision from having its intended consequences.^ Even people who thor- 
oughly endorsed the decision’s purport could see some point to the sar- 
castic condemnation of it by the single Supreme Court justice (Roberts) 
who refused to concur in it, to the effect that it tended to bring the 
Court’s adjudications 'hnto the same class as a restricted railroad ticket, 
good for this day and train only.” 

The new ^Vhite primary” ruling came at a time when feeling was 
running high over still another effort to frustrate Southern debarment of the 
of Negroes from voting. As indicated above, seven Southern states make 
the payment of an annual poll tax a qualification for the exercise of the 
suffrage. To be sure, the chronology of the adoption of poll-tax require- 
ments ^ rightly suggests that the restriction was originally motivated 
to no small degree by a desire to curb the electoral consequences of the 
spread of Populism among whites of low economic status, this chapter 
of suffrage history starting, not back in the Reconstruction period, but 
a full generation later. Negro voting, however, was aimed at also, and 
has always been considerably affected by the requirement mentioned, 
along with others. Politicians and political machines interested in limiting 
the size of the electorate to be controlled have relied heavily upon it; 
and plenty of times it has lent itself to political corruption, principally 
by enabling blocks of poll-tax receipts to be bought up for distribution 
among people whose votes could in that way be corralled. Four states, 
indeed — ^North Carolina in 1920, Louisiana in 1934, Florida in 1937, and 
Georgia in 1945 — have abolished it outright.^ 

Growing opposition to the tax when employed as an abridgement of 
voting led to several attempts to have it outlawed by judicial action. 

The Supreme Court, however, refused to be persuaded that use of the 
tax in the manner indicated was ever more than incidental to the main 
object of raising revenue;^ and eventually the attack shifted to Con- 
gress, where of late it has precipitated bitter controversy. When enacting 
a measure in the autumn of 1942 to facilitate absent voting by men 

1 In Georgia, for example, the Democratic state executive committee reaffirmed 
the exclusion of Negroes from Democratic primaries, arguing that at all events 
the classic decision, relating to Louisiana primaries regulated by statutes, was 
not applicable to Georgia, where primaries are regulated only by party rules. In any 
case, remarked a local editor, the Court’s latest view will prove meaningless as long 
as the registration boards can ask a prospective voter to recite the Declaration of 
Independence and then throw him out for omitting the commas.” It may be added 
that in Texas considerable numbers of Negroes participated in the primaries held 
three months after the Allwright decision. 

2 Florida (1889) , Mississippi and Tennessee (1890), Arkansas (1892), South Carolina 
(1895), Louisiana (1898), North Carolina (1900), Alabama and Virginia (1901), 
Texas (1902), and (Georgia (1908). 

3 A state abandoning the tax as a qualification for voting may, of course (as did 
North (Carolina), continue it for purposes of revenue. 

4 In Grovey u. Townsend (1935), the Court, indeed, unanimously sustained the 
constitutionality of the tax, whether with or without the suffrage feature. 
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and women in the armed services and their auxiliaries, Congress went 
so far as to write into it a clause forbidding any such persons, for the 
duration of the war, to be deprived of their votes because of having 
failed to pay any poll tax; and the House of Representatives not only 
gave its support to this provision, but called up and passed a bill which 
its Southern-dominated judiciary committee had long sought to suppress 
outlawing all poll-tax requirements for voting for* federal office. Southern 
filibustering tactics kept this latter measure from reaching a vote in the 
Senate, and the same thing happened to a similar bill passed by the 
House in the following year. Again, in 1944, an effort wa*s made, but 
with no more success; and when these pages went to press, the lines were 
drawn for a resumption of the fight in 1945. Those who favor the legisla- 
tion contend not only that the tax is contrary to the spirit of American 
institutions, but that Congress has full power to fix the qualifications for 
voting for federal office, or, if not that, at least power to prevent fraud in 
federal elections.^ For purposes of public discussion. Southern opponents 
place most stress upon constitutional considerations associated with 
states’ rights. Every one understands, however, that the actual objective 
is the maintenance of ^Vhite supremacy.” ^ 

For some decades after the Civil War, the suffrage policies of the 
South stirred lively discussion and protest in other sections of the coun- 
try. Eventually, as it came to be realized that Southerners of all parties 
looked upon the restrictive system as politically and socially indis- 
pensable, and that — ^with of course individual exceptions — ^the disfran- 
chised were not greatly concerned about political rights. Northern dis- 
approbation declined; in 1912, the Republican party significantly stopped 
putting in its national platform the time-honored denunciations on the 
subject. The issue, however, w^as always smouldering, with developments 
like the poll-tax controversy capable of fanning it to a flame; and in 
1944 the Republican party returned to it with a platform plank declar- 
ing for “immediate submission” of a constitutional amendment making 
it illegal to impose a poll-tax qualification for participation in federal 
elections — an amendment, of course, in line with one which the Repub- 
licans were currently sponsoring in the Senate. The ultimate outcome of the 
anti-poll-tax drive and of the Supreme Court’s new attitude on the white 

1 In the case of United States v, Sayloir et aZ., 322 IJ- S. 385 (1944), the Supreme 

Court held that “stuffing ballot-boxes, even in the absence of any federal legis- 
lation touching the matter, is a federal crime. • 

2 ^ j-ealistic study of the problem will be found in D. S. Strong, “The Poll Tax— 

The Case of Texas,^V Amer. Polit. Bd. Rev,, XXXVIII, 693-709 (Aug., 1944), with 
which may be compared 0. M. Dickerson, “The Poll Tax and Negro Suffrage in 
Texas,” Soc. Edttcaimn, VIII, 302-306 (Nov., 1944). Most of the voluminous litera- 
ture on the subject is propagandist, but mention may be made of F. P. Graham 
et al., The Poll Tno; (Washington, 1940) ; Begins at Home; 

The Tennessee Fight on the Poll Taa? (Philadelphia, 1944). Not only bills on the 
subject, but constitutional amendments as well, have been introduced in Congress, 
one such, brought forward in 1944, as indicated above, being sponsored by substan- 
tially the entire Republican membership of the Senate. The subject, of course, has 
been considered throughout in a strongly partisan atmosphere. 
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primary cannot as yet be foreseen, and meanwhile one may say simply 
that the restrictive regulations still prevailing — ^particularly as admin- 
istered by sometimes prejudiced and incompetent registration and elec- 
tion officials — are indisputably objectionable in so far as they set up 
discriminations based on considerations of race and deliberately evade 
the fundamental law of the country. Moreover, Negro education has 
now; advanced to a point such that some of the Southern states might 
well adopt a more generous attitude, as indeed one or two of them 
(notably North Carolina) have done. Many Southern Negroes, however, 
are still poorly qualified for political power; many of them manifest no 
desire to vote, considering rather that ^^politics is white folks’ business”; 
and wuth people of color numerically rivaling the white populations in 
a number of states, the latter can be depended upon to give up only slowly 
and grudgingly the idea that their security depends upon maintaining 
some sort of restrictionist policy. A generation that attaches increasing 
importance to literacy as a qualification for voting can hardly repress the 
conviction that the initial mistake relating to the Southern Negro was 
made when the freedmen were enfranchised en masse three quarters of a 
century ago.^ 

With a view to penalizing states restricting the suffrage, the Four- 
teenth Amendment provides that if a state denies or abridges the right 
of any of its male inhabitants, being twenty-one years of age and citi- 
zens of the United States, to vote, ^^except for participation in rebellion, 
or other crime,” the basis of representation in such state shall be reduced 
in the proportion which the number of unenfranchised male citizens bears 
to the whole number of male citizens twenty-one years of age in the state. 
Attempt has been made to show that this provision is relevant or perti- 
nent only in cases of denial of the suffrage because of race or color. But 
the phraseology of the amendment admits of no such interpretation: New 
York is quite as liable to a reduction of its quota of representatives in 
Congress because of its literacy test as is Alabama on account of its 
restrictions aimed at the Negro. In point of fact, this provision — although 
in form and tone no less mandatory than any other part of the constitu- 


1 A weighty factor in the perpetuation of Negro disfranchisement in the South is 
the prevalence of the one-party system in that section. If there were two evenly 
balanced parties, each would covet the benefit of the Negro vote (as they now do in 
the North), and fairly rapid relaxation of the existing restrictions might be expected. 

The best general studies of suffrage and politics in the South are those of G. Myrdal 
and P. Lewinson, cited above ; and the constitutional and legal aspects are presented 
admirably in C. S. Mangum, The Legal Status of the Negro (Chapel Hilf 1940), 
Chap. xvni. An excellent briefer discussion is E, M. Sait, American Parties and 
Elections (3rd ed.), Chap, ni. The traditional Southern white viewpoint is presented 
in E. G. Murphy, Problems of the Present South (New York, 1904), Chap, vi, and 
F. G. Caffey, ^‘Suffrage Limitations at the South, Polit. Sci. Quar., XX, 53-67 (Mar., 
1905). Cf. J. C. Pose, “Negro Suffrage; The Constitutional Point of View,” Amer. 
Polit. ScL- Rev., I, 17-43 (Nov., 1906); A. H. Stone, Siwdzes in the American Race 
Problem (New York, 1908) ; W. F. Nowlin, The Negro in American Politics Since 
1868 (Boston, 1931); S. D. Smith, The Negro in Congress, 1807-1901 (Chapel Hill, 
1940); R. W. Logan, The Attitude of the Southern White Press Toward Negro 
Suffrage, 1982-1940 (Washington, 1940). 
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tion — ^has never been enforced, and probably never will be. Largely 
because of Negro disfranchisement, the average number of voters in the 

South who elect a representative to Congress is very much smaller than 

the average number in other parts of the country, and there has been a 
good deal of complaint, mainly from Northern Republicans. Any attempt 
to enforce the constitutional penalty would, however, raise embarrassing 
questions and precipitate political controversies that most people prefer 
to avoid. Consequently, every one of the many bills on the subject that 
have appeared in Congress has fallen by the wayside.^ 

The Electorate's Tasks — The Problem of Non-Voting 

Such are the complex and devious lines on which our country deter- 
mines who shall have the political power that goes with voting. What 

is there for the electorate as thus defined to do? Erom state to state, 
there is much variation. In every state except Delaware, a new constitu- 
tion or constitutional amendment must be submitted to a popular vote. 
In twenty-two states, the voters may veto measures that have passed the 
legislature, and in twenty they may also directly initiate laws.^ In all 
states, they elect the members of both branches of the legislature,^ the 
governor and varying numbers of other state officials (including many 
judges), and widely differing — ^but usually extensive — lists of county, 
city, town, and other local officers and boards. By discussion, petition, 
criticism, and other more or less indirect means, they help the policy- 
framing authorities discover the public will and carry it out. In the 
domain of the national government, their tasks are fewer. They agitate 
for or oppose constitutional amendments, but do not directly vote upon 
them.^ There is no national initiative or referendum for ordinary laws. 
Aside from formulating and expressing opinion, the voters, indeed, 
merely elect officers. And the number that they elect is not large, i.e., 
only the president and vice-president and the members of Congress. No 
administrative subordinates, and no members of the judiciary, are elec- 
tive. So far as the national government is concerned, any given elector, 
therefore, votes only for (1) a set of presidential electors in his state — 
virtually, of course, for president and vice-president, (2) the two senators 
of ^his state, 'and (3) a representative of his district in the House of 
Representatives, together with one or more congressmen-at-large if his 
state, at any given time, is entitled to such actually and normally, a 

iSuck a measure was defeated in a strongly Republican House of Representatives 
in 1921 by a vote of 285 to 46. 

2 See pp. 757-766, in complete edition of this book. 

s Except in Nebraska, where there is only one house. 

4 See p. 51 above for proposals to apply the initiative and referendum to amend- 
ments. 

See p. 253, note 3, below. One may perhaps add the election of delegates to 
conventions in the states to act on amendments to the federal constitution-— a pro- 
cedure actually employed for the first time in 1933 in connection with the repeal of 
the Eighteenth Amendment. Such conventions, however, are, like the legislatures 
xi. ATI taHties of the states and hot of the nation. 
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total of five oSicers only. In the national government^ we obviously have 
— and have had from the beginning — a ^'short ballot/^ whatever must be 
said to the contrary in the case of the state and local governments. 

How generally do those of our people to whom it falls, as voters, to 
supply the popular control which our system of government contem- 
plates live up to their responsibilities? Thereby hangs a somewhat dismal 
tale. The census of 1920 showed the total population of the continental 
United States to be 105,710,620. Of this great body of people, somewhat 
more than -54,000,000 were citizens twenty-one years of age or over. Of 
this latter number, many (no one knows precisely how many) were, of 
course, ineligible to vote, because of inability to meet the qualifications 
imposed in their respective states. When, however, it is noted that in the 
presidential election that year only a little over 26,500,000 men and 
women voted for any candidate for the highest office in the land, we 
come upon one of the most surprising, and many people would say one 
of the most discreditable, aspects of our political life. Many of the non- 
voters had failed to register; many vrho registered neglected to go to 'the 
polls; many who went to the polls voted only for certain offices and not 
for all. In 1924 — ^notwithstanding unusual effort to ^^get out the vote’^^ — - 
the proportion was almost exactly the same as four years previously. 
On the other hand, the exceptionally spirited Hoover-Smith campaign 
of 1928 yielded a popular vote- for president of over 36,500,000, out of a 
total electoral registration of slightly more than 43,000,000; the almost 
equally lively Hoover-Roosevelt campaign of 1932 brought out a vote 
of 39,816,522, out of a registration of some 47,500,000; the reasonably 
vigorous Roosevelt-Landon campaign of 1936 brought out a vote of 
45,647,117, out of a registration of nearly 55,500,000"; and the heated 
Roosevelt-Wilikie contest of 1940, with third-term and New Deal issues 
dominant, yielded a record-breaking vote of 49,815,312, out of a registra- 
tion of 60,576,979. On the last-mentioned occasion, the number of poten- 
tial voters citizens -twenty-one years of age and over) outside of the 
District of Columbia was estimated by the. Census Bureau at 79,863,451. 
While, therefore, the figure representing the total vote appears impres- 
sive, fully a quarter of the adult men and women of the country failed 
to register,^ and of those who registered, one out of every six neglected 
to go to the polls. With about eleven million men and considerable num- 
bers of. women in the, armed services (millions of them overseas) and 
with the country’s population further dislocated by the exigencies of 
war industry, the election of 1944 was held under such abnormal con- 
ditions as not to be statistically comparable with preceding ones. The 
civilian vote, however— stimulated by an unusual get-out-the-vote effort 

1 Many, of course, were ineligible to do so, because of lack of the prescribed 
voting qualifications. 

2 gome two million of these, however, were not of voting ^ge. 
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— ^proved heavier than expected, and the same was true of the soldier 
vote, with a resulting total of 48,025,6843 

The reasons for so great an amount of non-voting in the United States 
are many. To begin with, no elections are held in the District of Columbia, 
and more than a quarter of a million men and women are kept from the 
polls because they have no legal residence outside of that area. Large 
numbers at every election, especially in the cities, are debarred because 
of not having resided long enough in the state, county, or election pre- 
cinct. Ten or more Southern states to all intents, and purposes have but 
one party, and because of the lack of genuine contests, together with the 
disfranchisement of most Negroes, yield an exceedingly small vote; in 
South Carolina in 1936, only about fourteen per cent of the potential elec- 
torate exercised the suffrage, and in a block of eight Southern states (all 
having the poll-tax qualification) the average was hardly above twenty- 
one per cent. Many voters in all parts of the country are prevented from 
casting their ballots by bad weather, illness,- or other legitimate reasons; 
although it should be noted that, even before World War II prompted 
extensive new arrangements for voting in the armed services, all but 
three states had laws largely removing one serious obstacle of earlier 
days, ie., absence from the voting precinct.^ To some extent, voters are 
discouraged or thwarted by legal and administrative obstacles — ^too great 
crowding at the polls, too short hours for voting, too much red-tape in 
absent voting, and of course, non-registration. To some extent, they are 
deterred by the lack of vital issues in an election, by belief that their 
vote would not affect the result, by fear that employers or others will 
find out how they voted, by disgust with politics and parties, or even 
by contempt for political methods of action in general. An obstacle, too, 
is the “jungle ballot^’ with which the voter is too often confronted — 
crowded with names of candidates he never heard of, seeking offices he 
knows nothing about. After all allowances are made, however, one is 
tempted to surmise that the most common cause is no one of these things, 
but simply indifference and inertia; and an extensive first-hand study 
of non-voting in the city of Chicago, based on the local municipal elec- 
tion of 1923, bears out this opinion.® Sometimes there is indifference 

1 In the same election, the total vote for members of the national House of Repre- 
Bentatives was 45,103,023. 

The most trustworthy computations for American elections during the period 
1S56-1920 will, be found in A. M. Schiesinger and E. M. Erickson, “The Vanishing 
VoteXy^ New Republic, XLt, 162-167 (Oct. 15, 1924). Figures differing appreciably 
from those given in this article will be found in many places, but are likely to be 
erroneous because of insufficient allowance for ineligibles. It must be noted, too, that 
non-voting usually runs decidedly higher when only state and local officers are to 
be voted for. 

2 On absent voting, especially as affected by the war, see pp. 207-208 below. 

3 G. E. Merriam and , IT. F. Gosnell, Non-yoting; Causes and, Methods of Control 

(Chicago, 1924), Chap. vii. Cf. B. A. Arneson, “Non-Voting in a Typical Ohio Com- 
munity,’^ Amer. XIX, 816-825 (Nov., 1925) ; G. H. Titus, Voting 

Behavior in the United States (Berkeley, 1935), with particular reference to Cali- 
fornia; J. K. Pollock, Voting Behavior i A Case Study (Ann Arbor, Mich., 1940), 
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toward a particular election only. But more often it extends to elections 
generally ; and the Chicago investigation shows it to be especially preva- 
lent among younger voters, in poorer neighborhoods, and among house- 
wives, but only slightly more so among people of foreign than among 
those of native birth. 

Whatever the factors involved, the stay-at-home vote is still of such 
proportions as to attract a good deal of attention. Every important 
election brings a fresh round of remorseful and hortatory discussion of 
the subject; some people go so far as to say that democracy has failed. 
Two main considerations, however, are always to be borne in mind. The 
first is that, contrary to a very common assumption, there is no particu- 
lar virtue in mere numbers of votes. Most get-out-the-vote efforts begin 
and end in an attempt to induce men and women to go to the polls, re- 
gardless of whether they know anything about the issues or the candi- 
dates. The thing to be aimed at is not simply voting, but intelligent and 
interested voting; and energy spent upon getting ballots into the hands 
either of persons who are insufficiently informed to make intelligent 
decisions or of persons who are informed but have no clear opinions is 
misdirected. The second consideration is that the solution for the problem 
lies, not in dragging unwilling electors to the polls, but in improving the 
electoral system, raising the tone of political life, and laying more stress 
on broad civic education from early youth through adult years. ^What 
we most need,^^ writes one of the keenest students of the subject, 'fis to 
make registration less of an irksome task, the ballot simpler (with pro- 
vision for the representation of minorities), elections less frequent, the 
issues clearer, party cleavages more distinct and vital, the party pro- 
grams less evasive, and, above all, to organise our campaigns of civic 
education so that they will be more comprehensive, more persistent, and 
more effective in reaching those sections of the electorate which have 
enough intelligence to understand what it is all about.’' ^ 

A more direct and drastic solution has sometimes been suggested, in 
the form of legislation making voting compulsory. Let people who will 
not vote of their own accord, it is urged, be pressed to go to the polls 
by some penalty (in the form of a fine or eventual disfranchisement) 
for failure to do so without valid excuse. Several foreign countries — 
Australia, Switzerland, Belgium, Denmark, the Netherlands, Czecho- 
slovakia, Argentina — have experimented more or less successfully with 
this procedure, and the constitutions of two of our own states, i.c., Massa- 
chusetts and North Dakota, authorize laws on the subject whenever the 


based on 26,000 voting records in Ann Arbor; G. M. Connelly and H. H. Field, “The 
Non-Voter— Who He Is, What He Thinks” Pub. Opinion Q war., VIII, 175-187 
(Summer, 1944). 

1 W. B. Munro, “Is the Slacker Vote a Menace?,” Nat Mun. Rev., XVII, 86 
(Feb., 1928). Cf. H. F. Gosnell, ‘‘Motives for Voting as Shown by the Cincinnati. 
P. R. Election of 1929,” ibid., XIX, 471*476 (July, 1930) ; C. Eagleton, “A Defense 
of the Non-Voter,” South Atlantic Quar., XXVII, 341-354 (Oct., 1928). 
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legislature sees fit to enact them.’- The plan, however, offers many prac- 
tical difficulties. At best, it could be proceeded with only state by state; 
and to affix appropriate and easily administered penalties would certainly 
not be easy. Moreover, the policy of drafting voters for an election runs 
counter to our concept of personal liberty — ^to say nothing of the con- 
sideration that voting is worth while only when interested and intelli- 
gent — and the American mind is not likely to be won over to it. 
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^Eighty-eight million men and -women endowed with the ballot con- 
J*^Stitute an. .e^rrQous r eservoin of polltkaLpow^r. Even such power, how- 
ever, wodd merely dissipate itself and fail of significant achievement 
unless h arnessed and directe d; and the principal agency for channeling 
electoral power in lyge voluine and de finite direction, is the political 
partylOut of a medley of differing opinions, principles, and interests 
arise, spontaneously or from' persuasion, more or less stable groupings 
which, under leadership, strive to at tyac kenou^h. sup port to. .e nable th em 

to accomplish what all pplitical , chiefly aim, at, ic., to capture 

r the,.pffic§a^^^^ dominate the policies of government,, Under a dictator- 
ship, either there are no parties at all or none is permitted to exist except 
only the one that maintains the regime. In democracies, however, any 
number of parties may spring up and contend freely with one another. 
A mai n characteristic,.of demacracy. is, indeed, fi’ce, party 


Part'i/ Functions and Status 
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To be sure, the political party, like many another useful device, has 
been the object of a great deal of suspicion and criticism, in our own 
country as elsewhere. When, during the presidency of Washington, the 
people were unexpectedly found aligning themselves, under the leader- 
ship of Hamilton and Jefferson, respectively, in rival Federalist and Re- 
publican parties, thoughtful men deplored what was happening; and 
Washington himself felt it necessary, in his Farewell Address, to ad- 
monish that the ^^common and continual mischiefs of the Party are 
sufficient to make it the interest and the duty of a wise people to dis- 
^ courage and restrain it.^^ The period from Madison ^s presidency to that 
of Jackson has been painted as a golden age of ^‘good feeling’^ for the 
simple reason that (despite plenty of local and personal political strife) 
parties had for the time being largely disappeared. And after party 
|rivalries again grew vigorous — ^notably in the decades following the Civil 
|VVar-r--critics and reformers aimed their shafts, not only at rings and 
bosses and spoils, but at parties themselves as being perhaps the basic 
public evil of the time. Even today, one sometimes hears it charged that 
party names ^,and platforms meap little, that principles receive mere 
lip-service, that policies are adopted or discarded mainly with a view to 
winning votes, that leadershm la bankrupt, that indeed most parties are 



POLITICAL PARTIES 


181 


r 


i 

} 


I 






I 

I 



Sordid as are many chapters in their history, parties, however, are vet in- 
both inevitable and necessary — ^inevitable because the voters of not even and nec, 
a city or a county (to say nothing of the country as a whole) can ever be 
expected to be of one mind upon political principles and policies, or to 
agree upon the persons who should be placed in the public offices ; neces- 
sary, because — ^while so-called non-partisan elections have proved their 
worth in jurisdictions of limited area and for the choice of certain types 
of officials, such as judges — no one has been able to show how |he demo- 
cratic process could be carried on over a wide expanse like a state or 
nation except with the aid of party organization and activity. Thinking 
of the matter particularly in relation to our own country, parties serve 
a variety of useful purposes. (1) They help keep the people informed 
on public affairs; even though their propaganda be one-sided, they afford 
voters an opportunity to hear different sides and make up their minds. 

(2) In this way, parties stimulate opinion, and not only opinion but also 
action, since the thing that most often prompts the average voter to go 
to the polls at election time is party incentive. (3) Parties select ^candi- 
dates for the public offices and thereby enable voters holding the same gen- 
eral views to pool and concentrate their electoral power in a manner 
most likely to achieve results. (4) They stand, to some degree, as sureties 
for the satisfactory performance of official duties by persons elected 
under their sponsorship, (5) They provide constant watchfulness over 
and criticism of the conduct of government, a criticism often merely 
captious, it is true, yet on the whole serving usefully to keep the ^^ins^' on 
their mettle. (6) Still another point often made in their favor is that they 
introduce a harmonizing element in government, particularly in a system, 
such as ours, grounded upon the principle of separation of powers. To 
be sure, they may tend rather to promote discord when, for example, 
the president is of one party and Congress dominated by a different one. 

But when, as most often happens, president and majorities in both 
branches of Congress — or, in the states, governor and majorities in both 
branches of the legislature — are of the same party, such harmony of 
political affiliation and viewpoint makes powerfully, as a rule, for ex- 
peditious and effective conduct of affairs. Still other uses of parties will 
occur to any one who thinks about the matter — ^for example, the fashion 
in which they bridge the cleavages and soften the frictions in our 
society, serving (to change the figure) as a sort of cenaent holding together 
people of divergent race, religion, culture, and occupation throughout 
the broad expanse of the country.^ 

^ C. A Beard, TAe J^e 2 ?ublzc; Conversations on Fundamentals (New York, 1943), 

Ghap. xvni, “Political Parties as Agencies and Motors.” Parties are, of course, by no 
means the only agencies or channels through which public policy is influenced. The 
press is another. And the country abounds in organizations — ^the National Association 
of Manufacturers, the Farm Bureau Federation, the A, F. of L. and the C. I. 0., the 
American Legion, the National League of Women Voters, and what not— that con- 
stantly^ and often effectively, press their points of view upon legislators and admin- 
istrators, and of course upon party organizations too. 
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What is it that influences men and women to identify themselves with 
one party rather than another? There is, of course, no single answer ; and 
only a few observations can be offered here. To begin with, there are 
people who, in point of fact, do not so identify themselves at all, but 
on the contrary make a virtue of being politically '^independent,’^ In- 
dependence in politics first challenged attention on a large scale in the 
later nineteenth century, when, in revolt against the evils encouraged or 
condoned by the parties of their day, many men of lofty civic ideals not 
only cut loose from party affiliations, but preached the doctrine that all 
good citizens should stand ready to uphold principle ,and. support goo4 
candidates without regard.to party. labelLindependents in politics there 
still are, besides an increasing number of men and women who, although 
normally belonging to a given party, have no hesitation about "scratch- 
ing” tickets and voting, at least occasionally, for candidates put up by 
the opposition. Beginning with the elections of 1932, many people who 
previously voted Republican have voted JDempcratiSJ and in the 1940 
and 1944 presidential elections a good many Democrats supported a 
RepulDlican candidate. Speaking generally, however, people have rather 
fixed, if not inflexible, party affiliations; and still the question remains as 
to what it is that determines such affiliations. 

Three or four main influences appear. The first is family tradition or 
jn^ritancg|The point cannot be proved, but the guess may be hazarded 
that more people in the United States are Republicans or Democrats 
because their fathers and grandfathers were such than for any other 
reason. A second factor is environme nt "outside the family, f.c., in the 


C regioii. In South _ Carolina, it is the customary, things, to 

Be a Democrat; public ^^inion expects, .and almost requires, it;, in ^^ei^ 
mont, one flies in the face of tradition and opinion by being anything 
other than a Republican. Closely related to this regional,, or sectional, 
aspect (indeed, all of the various factors.^are intermingled) is the highly 
^ important matter of . economic interest. The backbone of the early Fed- 


eralist party was the commercial, financial, and industrial elements of 
New England and the Middle States; that of the Jeffersonian Republican 
party, the farmers and planters of the South and the rural North; and, 
speaking very broadly, the interests thus aligned continued to dominate 
the later parties of the respective lineages. So dominated, . the parties 
developed policies and programs accordingly — in the case of the Eeder- 
,.^7 alists-Whigs-Republicans, high pr otective, tariffs^, centralized ba^mg, 
currency h^ped on gold,,, strong natioinal government devoting itself ta 
the promotion .of. commercial,,. manufacturing, and business .interests ; 
in the case of the Jeffersonian Republicans and later Democrats, states’ 
rights, low tariffs,., state banks, "free silyer^” anti-imperialism. At no 
time, of course, has any party enlisted the undivided support of any 
particular economic group or interest; too many other factors in party 
alignment cut across the economic ones a nd bl ur th e p attem i^nd the 
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greatly increased complexity of economic life has made for steadily 
increasing confusion — so much so, for example, that large numbers of 
Democrats from as far back as World War I have appeared in the 
strange role not only of ardent nationalists but of frank and unashamed 
protectionists. By and large, however, occupation, business, economic 
.^^elf-i nterest, hav e always .„had great po^ri'cy in attracting to or repelling 
from^party membersh^.. Finally, it is only fair to recognize that there is 
such a thing as deliberate choice among parties by persons able to sur- 
mount inheritance, association, or interest and to decide calmly to sup- 
port a given party as being, on the whole, most likely to promote the 
well-being of the coimtry. Naturally, persons who do this are inclined to 
political independence, although they also may become strong partisans,^ 
ipr Elsewhere the point has been stressed that no amount of study of 
the national and state constitutions, or of statutes, municipal charters, 
and other such documents, will give one an adequate understanding of 
our system of government and how dt works. A main reason is that the 
formal institutions with which_the documents deal frequently do not 
operate as one would be led to supppse,.pr indeed as originally intended. 
And as often as not the reason, in turn, why they do not do so is trace- 
able to the rise and growth and statutes 
create machinery and confer powers; but flesh is put upon the dry bones 
and energy imparted to the ^echanism largely by the instrurnent^iities^ 
an4 driying^iorce of partiqs£ Significant as they are, parties have devel- 
oped to their present maturity outside of the constitutional system: not 
a word is said about them in the national constitution, and little or noth- 
ing. in the majority of state constitutions. For almost a hundred years 
after they attained importance, there was also but little legislation con- 
^ cerning them in the states; and Congress, although long a main arena 
of party combat, passed the first law regulating party activities in any 
important manner less than forty years ago, i.e., in 1907A Notwith- 
standing a good deal of federal, and especially state, law on the subject 
today, parties are still, in the main, spontaneous and self-governing 
organizations.^ I ■ 

1 C. A. Berdaht ^Tarty Membership in the United States/’ Amer, Polit, Sci. Rev,, 
XXXVI, 16-50, 241-262 (Feb., Apr., 1042). In other parts of the world, there is a 
tendency for parties to be organized on the basis of a definitely enrolled, dues-paying 
membership to which one is admitted by formal act. In the United States, party 
membership commonly means nothing more than more or less habitual support of the 
party’s candidates at election time. In several of our states, registration lists (see 
p. 205 below) show whether a voter classes himself as a Eepublican or a Democrat; 
but this is usually the nearest approach to anything in the nature of a party ^'roU.” 

^ See p. 195 below. 

3 For a detailed treatment of the subject, see J. R. Starr, 'The Legal Status of 
, American Political Parties/’ A wer. PoKt. Sci, Rev., XXXIV/ 439-455, 685-699 (June, 
Aug., 1940). 
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The Two-Party System 

In countries outside of the English-speaking world, it has been usual 
to find a large — sometimes a very large — ^number of parties contending 
with one another. For good historical reasons, England, however, de- 
veloped only two important parties; ^ and the same is true of all coun- 
tries in which English traditions have been dominant. In our own case, 
when parties began, there were twn geat^cpnte^^^^^^ political philosophigg 
and programs, the Hamiltonian and ^th^^ JeffersoniaB; and the first par- 
ties — ^Federalist and Jeffersonian Republican — sprang into being as 
groupings grounded upon this division. Later, most voters found them- 
selves in either the Whig or the Democratic party ; and since the Civil 
War the great majority have calleci themselves either Dempc or 
Republicans^This does not mean, however, simply two great integrated 
forces opposing each other. As any one at all familiar with current poli- 
tics is aware, both of the two great parties today contain sectional and 
other groups and ^Vings’^ which in a European environment would likely 
be found operating as separate partjbg^^^ Nevertheless, in a broad sort of 
way, the two major parties have reflected more or less coherent and 
distinctive interests, mainly ecpnpmig^ and, these interests being to a 
considerable extent sectional, the fortunes of either party in a given 
perioihave commonly depended heavily upon the success of , jts leaders 
in bringing about a combination of dominant interests in two or more 
great divisions of the country. 

To be sure, from the first quarter of the nineteenth century onward, 
dissatisfied elements have persisted in launching independent, or ^Third- 
party, movements; and there has rarely been a time when the political 
scene was not somewhat confused by the existence of one or more such 
minor parties. There were the Anti-Masons of 1826 and after; the Liberty 
party, appearing about 1840 ; the Free Soil P^jty, active in the election 
of 1848; tEeT^a^ or ^‘Know-Nqthin party which flour- 

ished in the fifties ; the RepiiBIicah party itself, which began as a third 
party in 1854-56; the Prohibition party, dating from 1872; the Green- 
back party of the seventies; the JeQple^s.,„,or ^'Populist, pa^y of the 
nineties; the Socialist. party, starting about 1897; the Nat ion^ P rpgres- 
sive party of 1912; the Farmeriabor and Co mmu nist parties, formed 
about 1920; the LaFollette Progressive party, which made an impressive 
showing in 1924; a Unio n pa rty, which achieved some prominence in 
1936 ; and, most recently, a Communist Political Association which, in 
1944, was announced as successor to the former Communist party, al- 
though probably involving little more than a change of name. Rising 
usually in times of discontent, some of these part ies mpnientarily. ..attained 
sixfficienfi strength, 'Specially in pivotal states, to affect the results of 

1 Since the rise of the Labor party, there have been three, but with a tendency of 
the historic Liberal party to fade out of the picture. 
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even a presidential election/ and one — ^the Republican — grew into a 
major party. As a rule, however, third parties have been significant 
mainly as revealing and ecstasizing ^ dissenting opinion— especially, of 
late, upon economic and social matters — and as threats to the major 
parties, driving them, however reluctantly, to take up issues and assume 
positions calculated to find favor with elements of the population chiefly 
appealed to by a given third-party movement. A remarkably large pro- 
portion of leading party issues in the past several decades — ^the income, 
tax, the regulation of . railroads andi^other corporations, the use of injuncr 
tions in labor disputes, woman suffrage, prohibition, and others— were ^ 
more or less forced upon the jnajor parties in this way..No third party 
since the rise of the Republicans, however, has ever approached captur- 
ing control of the national government; ^ and although from time to time 
some sweeping realignment of party forces is predicted, the government 
bids fair to continue for a good while to be found in the custody of either 
the Democrats or the Republicans. In general, minor parties fared poorly 
in the elections of 1944^ 

1 The political history of New York affords several examples. In 1844, the Liberty 
party’s vote in that state was sufficient to throw the state’s electoral vote to James 
K. Polk, the Democratic candidate, and so to insure his election over the Whig 
candidate, Henry Clay; in 1848, the Free Soil party drew away so many votes from 
Cass, the Democratic nominee, that the Whig candidate. General Taylor, carried the 
state; and in 1884, the Republicans held the Prohibitionists responsible for the loss 
of the state and the resulting election of Grover Cleveland. Of late, an American 
Labor party has assumed sufficient importance in the state (400,000 votes in 1942 
and almost 500,000 inT944) to make it easily capable of swinging a close election. 
'Indeed, in 1944, President Roosevelt carried the state only by virtue of capturing 
the vote of that party and of a party almost as large that had split off from it, 
known as the Liberal Party. Cf . J, D, Hicks, “The Third Party Tradition in American 
Politics,” Miss. Valley Hist. Rev., XX, 3-28 (June, 1933). 

2 In fact, since 1860 there have been only four presidential elections in which third 
parties have polled more than ten per cent of the popular vote : the Liberal Repub- 
licans in 1872, the Populists in 1892, the National Progressive party in 1912, and the 
La Follette Progressives in 1924. At most elections since 1860, not one vote in twenty 
has been cast for candidates of all minor parties taken together. Such parties have 
elected comparatively few congressmen, and except in 1872, 1892, 1912, and 1924, 
they have never carried any states. See A. N. Holcombe, The Political Parties of 
Today (New York, 1924), (5hap. xi. In the 1940 election, minor parties polled only 
239,459 votes, or 0,5 per cent of the total. Many states now deny a place on their 
ballots to the Communist party (in the case of some, to any “un-American’^ party). 
See H. F. Ward, “The Communist Party and the Ballot,” Bill of Rights Rev., I, 
286-292 (Summer, 1941) ; and for a more recent resume, with discussions of the 
declining activities of minor parties in general, H. A. Bone, “Small Political Parties 
Casualties of the War?,” Nat. Mun. Rev., XXXII, 524-528 (Nov., 1943). The change 
of name of the Conlmunist party in 1944 did not lead to any relaxation of the election 
laws affecting it. Cf. B. Moore, “The Communist Party of the U. S. A.; An Analysis 
of a Social Movement,” Amen Polit. Bci. Rev., XXXIX, 31-41 (Feb., 1945). 

8 It is not proposed to introduce in the present edition of this book an historical 
sketch of American political parties. Such an outline, if desired, will, however, be 
found in the 5th edition (1935), pp. 167-178. Interpretative books, with emphasis upon 
economic factors, include A. N. Holcombe, The Political Parties of Today, mentioned 
above, The New Party Politics (New York, 1933), and The Middle Classes in Amer- 
ican Politics (Cambridge, Mass., 1940); also W. E. Binkley, American Political 
Parties; Their Natural History (New York, 1943). 
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National Parties in ‘^tate Politics 

the exception of occasional localized ^Third” parties — e.g.^ thft 
Progressive party in Wisconsin, the recent Farmer-Labor party in Min- 
nesota, and the American Labor party in New York — ^political parties 
in the United States are nation-wide, and consequently are concerned, 
primarily with the national governments operations and policies. But 
they have not confined their activities to the national sphere — ^to th^ 
election of senators and representatives in Congress, and of president 
and vice-president. On the contrary, their existence and activities haye 

profoundly affected state, and even county and municipal, affairs«,For 

the principal executive officers and the members of the legislature in 
practically all of the states, as. well as a large majority of the judges, 
have long been nominated and elected as adherents of one or another 
of the two principal national parties; and most elective county, city, and 
other local officers are chosen because of similar party attachments. 

To many people, this projection of national party lines into the field 
of state and local politics seenis not , only but inexplicable, un- 
justifiable, and responsible for^ 2 ^^^^ inefficiency of state and loc§l 

governments! And it has to be admitted that it is not always easy to 
perceive any logical connection between the cp^^^^ county, and 

municipal goyermnent and Republican and Democratic policies relating 
tp jational affairs.^A^n explanation, although it may not be an adequate 
justification, is. not hard to find. In the first place , the importance of 
the national government, the far-reaching significance of national party 
issues, the exalted position of the presidency, the dramatic and often 
spectacular methods employed in national campaigns, the powerful attrac- 
tion of certain national leaders, and the varied and fervent appeals to 

( the electorate combine to arouse a keener, int erest and to sti mulate a 
larger^pmthfipationinnationalfhan in p^urelyJpcaLand state electio^. To 
the national party with which the ordinary citizen becomes identified 
in such campaigns, there springs up an instinctive attachment, an atti- 
tude of loyalty, perchance a zealous devotion, against which purely 
local or state parties rarely have found it possible to prevail. Secondly, 
regarded from the viewpoint of national party leaders, the maintenance 
of national party organizations as active participants in state and local | 
elections is a measure of preparedness, for the great presidential batttes ; 
occurring once in four yeaa^s, and also, for the hardly less important con- | 
gressional campaigns JaUing midw^ between presidential elections.] 
Inasmuch as the states constitute the basic units for election to these 
national offices, state political jorganizatio^^^^ form., the basic 

units in the national partyjystenjJ|State and iocal officers also are often 
^chosen concurrently with national officers^ as well as in the intervals 
between national elections; hence national party activity in connection 
. with the nomination and election of state and local officers serves to keep 
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thejQational organization more alert and active^ recrnited more nearly 
up to its maximum strength, the different parts better articulated and 
I running more smoothly, than if it were called into service only once in 
Itwo or four years. Moreover, a steadily increasing proportion of people 
in most states now live in cities; hence, from the point of view of party 
leaders at least, the party’s chances of winning the great national contests 
will be materially enhanced if the national organization can maintain 
from year" to year, in every important city, well-organized units led by 
veterans seasoned in local political skirmishes. I 

. PjnallY., a partial justification for national party activity in state 
and local governments is to be found in the fact that many of our most 
serious problems locally, such as po verty, unemployment, child labor, 
high cost of living, physical degeneracy, water supply, sewage disposal, 
clearance of slums, social insurance, transportation, communication, and 
the naturalization and Americanization of aliens, cannot be solved — 
indeed the solution of some of them can scarcely be even commenced— 
f without the cooperation of both state and national governments, which 
I entails the cooperation of national political parties. 

Notwithstanding this explanation and partial justification, many people 
are convinced that the existence of national party lines in state and local 
politics has been productive of more evil than good, and that, in partic- 
ular, it has been largely to blame for the existence in many populous 
communities of unscrupulous and corrupt political machines masquerad- 
ing under the name Republican or Democrat. Numerous efforts have 
therefore been made to divorce national and state party activities. Many 
states now have some provision for holding state and local elections, so 
far as practicable, in the intervals between national elections, in the 
hope that local issues will thus be confronted solely upon their own 
merits, unclouded by national considerations, even though the state offi| 
cials continue to be elected as Republicans, Democrats, or Socialists 
Another step in the same direction has been the ' adoption of the non- 
partisan ballot, i.e,, a ballot bearing no indication of the party affiliations 
of candidates, for the nomination and election of many city and county 
officers, judges of municipal or state courts, some of the principal state 
executive officials, and members of the legislature in Minnesota and 
Nebraska. 

Wher^^ the non-partisan ballot has been adopted, it has been gener- 
ally assumed by its advocates that the influence of national party organ- 
izations will be eliminated from elections, or at any rate reduced to a 
minimum. In many instances, this has turned out to be the result, espe- 
cially in relatively small communities. But in states or large cities having 
highly organized national party machines operating the year around, the 
outcome has been, and is quite likely to be, entirely different. /iTach 
political organization is almost certain to have its favorites upoil^ the 
non-partisan ballot, in which case word is passed around — sometimes 
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^publicly, at other times in whispers — ^that such and such men are the 
“organization^' candidates, and they receive partisan support to almost 
the same extent as candidates who publicly bear the party label.^ Too 
great hope of regenerating state and municipal politics must not, there- 
fore, be staked upon the mere removal of national party labels from the 
ballot. It should be remembered also that while the Democratic and Re- 
publican labels may not signify much in state or local elections, they 
at least give the ordinary voter some idea of the forces or organizations 
behind the candidates; whereas, with a non-partisan ballot, he may be 
left quite in the dark. Obviously, a poor clue under such circumstances^ 
is better than none at all. 

National Party Organization 

From this comment on national party activity in states and locali- 
ties, we turn to the plan of organization through which parties nowadays 
attain, or seek to attain, their chief objective, namely, control of the 
national government itself. For about a hundred years, the machinery 
of the two major parties has consisted chiefly of two series or sets of 
committees, one confining its activities almost entirely to the election 
of the president, vice-president, senators, and representatives in Congress, 
the other functioning in connection with the election of state and local 
officials. With national and state elections usually taking place at the 
same time, the two sets of committees cooperate more or less closely 
during a presidential campaign,^ While, however, the activities of the 
national committee overshadow those of state and local committees, the 
two organizations are entirely separate, and the national committee has 
no power to dictate to the state committees. 

Until 1920, the Republican and Democratic national committees con- 
sisted of one member from each state, territory, dependency, and the 
District of Columbia. In that year, the Democratic party doubleci the 
size of its committee by authorizing the election of one man and one 
woman from each state or other unit represented in the national con- 
vention; and four years later, the Republicans followed their example. 
Prior to 1912, members of both Republican and Democratic national 
committees were “nominated" by the several delegations in the national 
convention and formally “elected" by the entire convention'; Subse- 
quently, the wide adoption of state direct primary laws led to some 
modification of this practice, althoughiin theory the national conven- 
tion continues to elect. Where state laws require committeemen to be 
chosen in a party primary W in some other specified manner, the persons 
so designated are regarded as “nominated" to the national convention, 
and the convention proceeds to elect them to the national committee as 
a matter of form, ^ . 

^ This happened regularly in the '^non-partisan” election of judges in Pennsylvania 
inX913-2L 
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The principal functions of the national committee are to decide, sev- 
eral months in advance, upon the time and place of holding the national 
convention, to issue the formal call for the election of "delegates, to ap- 
point local committees to make preliminary arrangements for the con- 
vention,"^^^^^t^^ temporary roll, and, after the convention 

adjourns, to select a national chairman (in consultation with the presi- 
dential candidate) and assist him in the conduct of the campaign. Be- 
tween presidential elections, the committee usually falls into a state of 
suspended animation until the approach of the time for the next national 
convention, although in recent years permanent headquarters, in charge 
of a limited staff, have been maintained continuously between presiden- 
tial elections. 

At the head of the national committee, and serving as commander-in- 
chief of the party’s forces throughout the campaign, is the national 
chairman, nominally elected by the committee, but in reality the personal 
choice of the presidential candidate ; ^ and upon this chairman the com- 
mittee devolves full authority and responsibility for managing the cam- 
paign, although naturally assisting in such ways as it can. in carrying 
out the plans and policies which he (in conjunction with the presidential 
candidate) formulates. The principal auxiliary officials include one or 
more vice-chairmen (elected by the national committee or appointed by 
its chairman), a secretary and an assistant secretary, and a treasurer. 
An executive conimittee is usually named by the national chairman, the 
members of which serve as his staff officers and advisers during the 
campaign; and the work carried on. under the national committee’s 
auspices is usually handled by' a dozen; or more ’"bureaus, departments, or 
divisions, including a speakers’ bureau, a publicity department, a purchas- 
ing department, an advisory committee, a congressional committee, a 
foreign-language division, a research division, a commercial travelers’ 
bureau, a labor division, a farm division, a club division, and colored 
iwomen’s, colored men’s, and colored speakers’ bureaus. 

Comparatively inconspicuous in presidential campaigns, but promi- 
nently active in connection with congressional and senatorial elections 
occurring between presidential elections, are the congressional and sena- 
torial committees which assist in the election of members of Congress 
bearing their respective party labels. The Republican congressional com- 
mittee is composed of one congressman from each state having a Republi- 
can member in the House of Representatives, nominated by the state 
delegation and formally elected by a caucus of the Republican represen- 
tatives. The Democratic congressional committee consists of one member 
from each state. He or she is usually a member of the House of Repre- 
sentatives, land if so, is selected by the delegation from that state But if 
the state y without a Democratic representative, tne committee chairman 
may appoint some one, usually an ex-member, to represent it. Since the 

^Se© p. 234 below. 
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adoption of popular election of senators, similar committees have been 
organized by both parties to assist in the election of party candidates for 
the Senate; and although these committees are reorganized every two' 
years, the members are generally retained as long as they remain in Con- 
gress and are willing to serve*, unless they become candidates for reelec- 
tion, in which case they retire from the committee during that campaign. ^ 

Upon the opening of a presidential contest, these congressional and 
senatorial committees place all of their resources at the disposal of the 
national committee and become its close allies, ' foregoing much of their 
own initiative, even in what concerns the election of senators and repre- 
sentatives. After all, in “presidential years’’ practically all elections 
follow the fortunes of the contest for the presidency. But in “off years” 
the committees are much more conspicuous ; they then have entire charge 
of the congressional campaign, relying, of course, upon the cooperation 
of state and local committees. They distribute political literature, main- 
tain speakers’ bureaus, and raise and disburse money in considerable 
amounts, giving special attention to doubtful states or districts; and 
they often intervene to smooth out local factional differences. In intervals 
between elections, too, they keep more or less in touch with the 
district and central committees in the different states, endeavoring in 
every way to promote the party’s interest^.) 

State and Local Party Organization 

Although entirely separate pieces of machinery, the committees form- 
ing the national party organization function most effectively when they 
have full cooperation from the multitude of committees making up the 
more continuously active party organizations in the states. In every 
state, the two major parties, and in some states minor parties as well, 
maintain a central committee which serves as the head of the state party 
organization. In size, composition, and powers, these central committees 
vary greatly I as also do the subordinate committees farther down the 
scale. Such matters are now regulated by law in most states; but in the 
absence of law, party rules govern. (Members of the state central com- 
mittee commonly represent either counties or legislative or congressional 
districts and are either elected directly by the party voters or chosen by 
delegate conventions for four yeari. When the convention system held 
undisputed sway, the state central committee, or a group within it, often 
exerted decisive influence u^on the action of the state convention in 
selecting candidates; but in states that have adopted the direct primary, 
the committee’s influence upon nominations has declined^ or at all events 
has become much less conspicuous and decisive. Nowadays, the com- 
mittee’s energies are concentrated upon promoting election of party can- 
didates (national and state) and maintaining efficient party organization 
throughout the state between elections. Occasionally, too, it is empowered 
to formulate the state party platform. ■ 
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Subordinate to the state committee, and operating in a more restricted 
sphere, are often similarly constituted committees in congressional, legis- 
lative, or senatorial districts. But in any event, of special importance 
are the county committees, with their chairmen — found in practically 
every county, and city central committees, found in almost all cities, and 
especially influential In Nearly every city 

ward and voting precinct also “has its dual or triple set of party com- 
mittees — at all events, its ward leader and precinct leader or captain; 
and the same is true of almost every village and township. Members of 
county and other local committees are usually elected directly by the 
party voters in the subdivision concerned. Originally, all such committees 
consisted exclusively of male voters; but with the, .adoption of woman 
suffrage, many committees have expanded their membership so as to 
admit women; while in other instances the hierarchy of men^s committees 
is paralleled with a series of women^s committees.^ 

The main purposes of our elaborate party organizations, whether 
national or state, are to inform voters concerning the issues of the 
campaign, the policies and records of the rival parties, and the merits 
of candidates; to kindle the enthusiasm and quicken the loyalty of the 
rank and file; to win over people who have no definite or permanent party 
attachment;^ to make canvasses of voters before election day in order 
to ascertain the drift of public sentiment; to see that the maximum 
party vote is polled; and finally, if the party wins, to see that party 
workers are rewarded with places on the public payroll, that legislation 
IS enacted which will strengthen the Eold of the party upon the voters, 
and that administrative policies are developed which, in one way or 
another,, will reflect credit upon the party genera;lly. 

i It should be understood that the party machinery here described is fundamentally 
a different thing from the political ‘^machines” of which we often hear. The real 
party machinery or organization is the above-mentioned series of committees, rami- 
fying throughout the state. Every state, county, and other local subdivision has its 
party machinery in this sense; happily, some states and many counties and smaller 
communities are without any political “machine In the larger cities, on the other 
hand, the series of committees is sometimes identical with, or at least controlled by, a 
local “machine/^ in which case it is not inaccurate to use the terms machine and 
party organization interchangeably. Thus, the Tammany machine is the Democratic 
organization in New York county, and the Republican machine in Philadelphia is the 
Republican organization of that city. Sometimes the party organization for an entire 
state becomes a “state machine.” Thus there used to be a “Hill machine” controlling 
the Democratic state organization in New York, and a “Quay machine” and a “Pen- 
rose machine” similarly dominant in the Republican state organization of Pennsyl- 
vania. Usually, however, the term “machine” applies to some smaller area and some 
lesser group of politicians, so that it is possible to find several “machines” within the 
same party in a single state. On the other hand, there is ordinarily only one Demo- 
cratic or Republican organization for a .^ate. 

^ To influence voters, party committees employ an infinite variety of means and 
methods, including mass meetings or “rallies”; parades, barbecues, and fireworks; 
paid and volunteer campaign speakers and glee-clubs ; lawyers’, merchants’, working- 
men’s, and many other temporaiy clubs; : organizations of colored voters, of Irish, 
Jewish, Italian, Scandinavian, Polish, German, and other foreign-born voters; leagues 
of college and university students ; tons of campaign literature ; an immense amount 
of advertising in newspapers and magazines and on billboards; and extensive radio 
broadcasting. 
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With a view to bringing about the -nomination of an ^^organization 
slate/^ or ticket of candidates favored by those in control of a given 
committee or series of committees, ;c5mmittee activities sometimes begin 
long in advance of the primaries or conventions in which candidates are 
nominated. The greater part of committee work, however, has to do 
directly or indirectly with the conduct of the “campaign^’ that starts 
shortly after nominations are made. State and local committees are par- 
ticularly active in seeing that new arrivals and first-voters are properly 
registered; in assisting aliens to qualify by obtaining naturalization 
papers; in instructing voters as to registration formalities, the location 
of polling places, and the proper way to mark a ballot or operate a 
voting-machine; in Raising campaign funds in the local field; in employ- 
ing speakers and distributing campaign literature ; ^ in appointing party 
watchers to serve at the polls, and often also virtually appointing pre- 
cinct election officials. 

Party Finances 

Forceful and efficient conduct of any political campaign in which a 
large number of voters must be appealed to — especially a presidential or 
a state campaign, or even one restricted to a single large city — ^necessi- 
tates the collection and disbursement of large sums of money ; indeed, the 
first, and often the principal, task of many of the party committees men- 
tioned above is to raise money, i.e., ^^campaign funds.” As a rule, the 
duty devolves primarily upon the treasurer of the national or other 
committee most directly concerned, or is assigned to a director of finance 
and a committee on ways and means; and such officials leave no stone 
unturned in their search for ^^the sinews of war.”'* " 

No official records of expenditures in connection with national cam- 
paigns were published until 1908. Since that date, however, there has 
been something more substantial to rely upon than mere estimate or 
conjecture; for full publicity was voluntarily given to both contributions 
and expenditures in 1908, and since 1910 such publicity has been re- 
quired by national law.^ The Hoover-Smith campaign of 1928 saw more 
money raised and expended than on any previous occasion — ^more than 
$10,000,000 in the case of the Republicans and nearly $7,500,000 in that 
of their leading opponents. Four years later, the country was in the 
depths of depression, and the amounts spent fell to $2,900,052 and 
$2,245,975, respectively.® In 1936, however, outlays again reached an all- 
time high, the Republicans spending $14,198,202.92 and the Democrats, 

few states have laws which require the printing and mailing to every voter 
before primaries and elections of “publioity pamphlets’^ in which are to be found 
statements by the various party committees or candidates bearing upon their re- 
spective claims to favorable consideration. 

2 Code of the Lam of the U. S. (1934), 21-23. 

2 L. Overacker, Campaign Funds in a Depression Year/’ Amer, PoliL Sd. Rev, ^ 
XXVII, 769-783 (Oct., 1933). 
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$9,228,406.85.^ In the 1940 campaign, the Democrats paid out consider- 
ably less than in 1936 and the Republicans considerably more — ^the 
former spending $6,095,357.79, and the latter $14,941,142.87.^ 

Whence come the funds with which to meet outlays on such a scale? 
Speaking broadly, from anybody who can be induced to give. Party 
oflScials and candidates and party office-holders are, of course, expected 
to dig into their pockets. In later years, widely heralded efforts have 
been made to democratize party funds by securing contributions of a 
dollar or similar small amount per person from the rank and file, though 
the plan has never met with great success. Far and away the largest 
proportion of the money raised comes from people who have, or think 
they have, something at stake — ^usually, of course, some business or 
other economic interest — ^in the success or defeat of a given party. Cor- 
porations are forbidden by law to contribute. But this does not stand 
in the way of gifts by officers, directors, and stockholders, acting as indi- 
viduals; and any list of larger contributors to especially the Republican 
coffers (in lesser degree to the Democratic also, at least until 1936 is 
studded with the names of representatives of big business — Du Ponts, 
Mellons, Rockefellers, Pews — and people, too, of less conspicuous yet sub- 
stantial business interests and connections. Likewise, since 1943 labor 
unions have been forbidden to contribute; but this did not prevent an 
auxiliary of the C.I.O. known as the Political Action Committee from 
approaching the campaign of 1944 with a fund of $675,000 to be spent in 
the interest of President Roosevelt^s rejection, and with assurance that 
more would be provided by the affiliated unions if required. Still, even in 
days when no effort had as yet been made to restrict the size of dona- 
tions, the number of really large gifts to the national committee was 
small — ^in 1936, only three of over $50,000 and only 2,349 of over $1,000 
(including both parties) ^ 


1 Senate Report No. 151, 75th Cong., 1st Sess., ^‘Investigation of Campaign Expen- 
ditures in 1936.” Cf. L. Overacker, “Campaign Funds in the Presidential Election of 
1936,” Amer. Polit. Sci. Rev,, XXXI, 473-498 (June, 1937). 

2 Senate Report No. 47, 77th Cong., 1st Sess. (1941), p. 142. Cf. L. Overacker, 
“Campaign Finance in the Presidential Election of 1940,” Amer, Polit, Sci. Rev., 
XXXV, 701-727 (Aug., 1941). The Senate special committee to investigate canipaign 
expenditures in 1944 reported just as these pages were going to press, and it was 
impossible to indicate the results except to record that while the Republican and 
Democratic national committees reported expenditures^ of $2,828,651 and $2,056,121, 
respectively, the combined actual outlay of all organizations was $23,021,878— the 
largest in our electoral history. See N, Y, Times, Mar. 16, 1945. 

Of course, the expenditure figures for presidential campaigns, large as they are, 
by no means tell the whole story ; for large sums that go unreported are raised and 
spent by local party and non-party committees. Cf. J. K. Pollock, Party Campaign 
Funds, Cho.p. 111. ^ , 

® The business world’s aversion to the New Deal was reflected in that y^ar in the 
conspicuous abstention of bankers and manufacturers from support of the Roosevelt 
candidacy. ' 

^ A considerable number of individual gifts of over $50, (WO, and many^ others of 
over $1,000 went, however, to state and local party committees and various party 
auxiliaries. 
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The experience of the Republicans in 1932, 1936, and 1940 would 
seem to indicate that national elections cannot be won with “big money.^^ 
And in point of fact, the apprehensions of people who deplore the ex- 
penditure of sums such as those mentioned, as being fraught with sinister 
possibilities for our democratic institutions, are not well founded. Unin- 
formed as a rule concerning the legitimate cost of conducting a national 
campaign — to say nothing of more than two-score state campaigns and 
a stupendous number of municipal and other local campaigns — ^the public 
is prone to regard outlays on the present staggering scale as presumptive 
evidence of widespread attempts to debauch the electorate. And rival 
party organizations, or candidates, with more restricted financial re- 
sources regularly take advantage of this popular suspicion and loudly 
denounce the “slush funds^’ of their opponents. Yet any fair-minded 
citizen who will investigate the facts will find that it takes only a few 
items of a perfectly legitimate nature to aggregate a million dollars or 
more. Like other forms of publicity or advertising, campaigning has come 
to be tremendously expensive. One reason is that the electorate has been 
more than doubled by the extension of suffrage to women ; so that, allow- 
ing five cents for stationery, printing or typing, and postage, more than 
$3,000,000 would be required merely to prepare and mail one circular 
letter addressed to all of our sixty million (in 1940) registered voters.^ A 
nation-wide campaign necessarily involves the expenditure of hundreds 
of thousands, if not millions, of dollars, in the aggregate, for the rental 
of headquarters and places for holding political meetings, for printing 
and distributing campaign literature, for the traveling expenses of speak- 
ers and the higher party ofiicials, for a small army of organizers, can- 
vassers, clerks, copyists, typists, tabulators, and addressers, to say nothing 
of the cost of advertising in newspapers, in magazines, on billboards, and 
by radio.^ When all of these entirely legitimate bbjects of expenditure are 
duly listed and footed up, it will not be hard to understand why, in spite 
of searching investigations by Senate committees in connection with 
every presidential campaign from 1920 to 1944 inclusive, almost no evi- 
dence has come to light justifying suspicion of extensive corruption in" 
the national politics of recent years. 

1 There is not as yet, and probably never will be, a trustworthy registration figure 
for 1944. The total number of men and women of voting age, January 1, 1944, was 
report^ by the Bureau of the Census as 88,666,555, as compared with 79,863,451 
four years earlier. 

^ On radio broadcasting alone, the Eepublican national committee spent in 1932 
approximately $550,000 and in 1936 $757,737, or about twenty and eleven per cent of 
the total outlays, respectively; the figures for the Democratic committee were 
$343,415 and $582,327, or seventeen and thirteen per cent, respectively. In 1940, 
the Democrats spent for this purpose about $387,000 (17.6 per cent), and the Repub- 
licans, about $335,000 (fifteen per cent), although in the latter case almost as much 
again was spent by agencies other than the national committee. The figures for 1944 
were not^ available at the date of writing, but they were known to be in excess^ of 
ahy previous ones— apparently somewhere between one and one-half and two million 
dollars, divided almost evenly between the two major parties (the Republicans esti- 
mated their outlay at $850,000), but counting in outlays not incurred by the national 
committees as such. 
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Nevertheless, the raising and spending of money for such purposes Lawa 
as winning elections opens plenty of possibilities of abuse; and both na- ing party 
tion and states now have laws, known as '^corrupt practices acts,” regu- corrupt' 
lating campaign contributions and outlays; such laws, indeed, have been acts 
a principal means by which parties and their activities have been given 
state, and to a certain extent federal, statutory recognition. The cor- 
rupt practices legislation of forty-eight states is too diverse to be de- 
scribed in detail here ; although it may be said that the principal things 
provided for are (1) restriction of sources of contributions, (2) limita- 
tion of expenditures in both primaries and elections, (3) prohibition of 
bribery, treating, intimidation or impersonation of voters, stuffing ballot- 
boxes, tampering with voting-machines, and other corrupt practices, and 
(4) publicity for contributions, or expenditures, or both.^ 

Regulations imposed by Congress, and applicable, of course, only to 
campaigns and elections involving the choice of president, vice-president, 
senators, and representatives, may be summarized under four heads. 

(1) Limitations on the raising of money. Under federal civil-service law, 
persons on the federal payroll may not be solicited for contributions for 
political purposes by any officer or employee of the government. An act of 
1907 forbids any corporation organized under national law to contribute 
to any campaign fund whatsoever, and also makes it unlawful for any 
corporation (organized under state law) to contribute to such a fund in 
connection with the election of president, vice-president, senators, or 
representatives. The Smith-Connally War Labor Disputes Act of 1943 I 

irrelevantly extended these restrictions, too (for the duration of the 
war), to labor unions.^ Under the first Hatch Act (described below), no 
contributions from relief workers are to be received. And under the 
„ second Hatch Act, no individual or association may contribute more than 
$5,000 in any calendar year to the campaign of any candidate for a 
federal office. (2) Restrictions on amounts that may he spent. The Fed- 
eral Corrupt Practices Act of 1925 limits the election expenditures of a 
candidate for the Senate to $10,000 and of a candidate for the House 
to $2,500, unless a lower maximum is fixed by the law of a state, in which 
case that law is to govern. A candidate has a right, however, to the benefit i 

of an alternative rule under which he may spend up to three cents per 
vote cast for all candidates for the given ojEce in the last preceding 
general election, with a maximum of $25,000 for a senatorial candidate 
and $5,000 for a candidate for the House. In line with the Supreme Courtis 

^ The subject is discussed at length in ,E. R. Sikes, and Federal Corrupt 

Practices Legislation (Durham, N. C., 1928) ; and somewhat more recent information 
will be found in H. Best Icomp.'li Corrupt Practices at Elections, 75th Cong., 1st 
Sess., Sen. Doc. No. 11 (1937). 

2 Labor unions or individual workers are legally free, however, to engage in any 
form of political activity, including the use of money in connection with primaries, 
so long as they do not contribute directly to party funds used to promote the election 
of candidates for president, vice-president, or seats in Congress. They may themselves 
spend money to influence such^ elections ; and in 1944 they did so lavishly, especially 
(as noted above) through the medium of the C.I.O.^s Political Action Committee. 
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implication in the Newberry decision of 1921 that Congress has power to 
regulate elections only, and not nominating procedures,^ the act specifi- 
cally exempts primaries from its provisions — ^which, of course, leaves a 
big loophole.^ One other relevant restriction, found in the Hatch Act of 

1940, is that no ^^political committee^’ operating nationally may expend 
more than $3,000,000 in any calendar year. (3) Limitations on the pur- 
poses for which money may he spent. State laws are usually quite ample 
on this subject, but federal restriction does not extend much beyond pro- 
hibition of the more obvious types of corrupt practice ; indeed, in limiting 
the amount of expenditure as mentioned above, the law specifically 
exempts outlays of candidates on stationery, postage, circulars, telegraph 
and telephone service, and for “personar^ items, thereby failing (at least 
under the last-mentioned category) to close another sizeable loophole. 
(4) Requirement of publicity. This takes two main forms. First, every 
candidate for the Senate or House is required to file with the secretary 
of the Senate or the clerk of the House, as the case may be, a full report 
of all contributions received in support of his candidacy and an itemized 
statement of expenditures. Second, all party committees (and likewise all 
other committees, organizations, and associations which receive donations 
or spend money for political purposes in two or more states) must make 
full periodic reports, under oath, of their financial operations. 

Regulations on these lines have no doubt been beneficial. They do 
not seem, however, to have had much effect in keeping down the sum 
total of expenditure; and even if they were enforced with less laxness 
than commonly prevails, they would still leave too many avenues for 
evasion to constitute an adequate safeguard against electoral abuses.^ 
With a view, among other things, to reenforcing and extending the federal 
corrupt practices laws. Congress in 1939 and 1940 passed the two im- 
portant, although still not fully effective. Hatch Acts already mentioned.^ 
Under terms of the first — designed primarily for a period when great 
numbers of people were on relief rolls — (1) persons on the federal pay- 
roll are protected against intimidation or coercion in connection with 
voting at elections; (2) solicitation or receipt of political contributions 
from relief workers is prohibited; and (3) the use of relief funds to coerce 
voters, such as was reported by the Sheppard Senate committee in con- 
nection with the congressional campaign of 1938, is likewise forbidden. 
The second measure (1) extended protection against partisan coercion 

1 An implication completely reversed in 1941 in the case of United States v. Classic 
(see p. 170 above). 

2 Another such loop-hole is the total absence of any restriction upon outlays made 
independently in behalf of a candidate by his friends or by organisations or interests 
supporting him. 

8 Defects in the federal corrupt practices laws, and proposed remedies, are dis- 
cussed briefly in J. K. Pollock, Far^i/ Campaign Funds, Chap, vii; L. Overacker, 
Money in Elections, Chaps, xi, xivj and Report of the Gillette Senate committee in 

1941. 

^ 53 U. S. Stat. at Large, 1147; 54 ibid., These measures are discussed at more 
length below (see pp. 439-441) in connection with the federal civil service. 
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and assessments to oj0B.cers of state and local governments who are paid 
in whole or in part from federal funds, and (2) sought further to prevent 
the extravagant use of money in national elections. Besides prohibiting 
the purchase of commodities or advertising when the proceeds of such 
purchase are to be used for political purposes, the act limits receipts by 
any political committee (operating in more than one state), and likewise 
expenditures by such committee, as indicated above, to an amount aggre- 
gating $3,000,000 in any calendar year. At the same time, individual 
contributions or loans for use in any campaign for the nomination or 
election of federal officers were restricted to $5,000 each in any calendar 
year. 

At its first test (in the elections of 1940), however, the portion of the 
law relating to contributions and expenditures proved so full of loop- 
holes, arising from vague phraseology and specified exceptions, that its 
practical effect was almost negligible. In the case of Republicans and 
Democrats alike, mushroom organizations, acting independently of the 
regular national committees, collected and expended sums which, as we 
have seen, pushed the total outlay of each party far beyond $3,000,000; ^ 
and persons who had contributed or loaned $5,000 to a national com- 
mittee made even heavier contributions to state committees, which then 
used the funds for expenses previously assumed by the national commit- 
tee.^ So disappointing, indeed, were the results that some members of 
Congress urged total repeal of the legislation as a demonstrated failure. 
Even the sponsor from whom it took its name came out with a proposal, 
not only for repeal, but for limiting the outlay of every party in a 
national campaign to one million dollars and having the federal govern- 
ment itself furnish the funds. As in the case of the famous Volstead Act 
of 1919 dealing with the enforcement of national prohibition, public 
opinion was simply not sufficiently crystallized in support of the legisla- 
tion to demand or uphold even ordinary or routine efforts to make it 
effective; and, broadly, this unpleasant observation holds true of 'the 
regulation of political finances in nearly all of their aspects. 
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CHAPTER XII 


* 

NOMINATIONS AND ELECTIONS 

At appropriate^ points in later chapters; attention will be given to 
the methods of filling particular types or classes of elective offices; the 
very next chapter, indeed, tells of the nomination and election of the 
nation’s president. It will be useful, however, to undertake a general 
survey of our nomination and election procedures here and now, while 
our discussion of voters and parties is fresh in mind. 

The first discovery that one makes is that the ways in which candi- 
dates for public office shall be presented to the voters, and the manner 
in which the voters shall register their preferences on election day, are 
matters that have been left almost entirely to the states, with the result 
that each state has practically a free hand in developing its own electoral 
machinery. To be sure, the constitution gives Congress authority to make 
laws or to alter state laws, regulating ^^the times, places and manner of 
holding elections for senators and representatives” ; ^ and in pursuance 
of this power the national legislature has ordained (1) that presidential 
electors, representatives, and senators shall be chosen on the Tuesday 
after the first Monday in November,^ and (2) that representatives shall 
be elected by secret ballot.® In addition, it has banned corrupt practices 
and restricted candidates’ expenditures at elections in which federal 
officials are chosen. Prior to 1941, the Supreme Court was on record 
to the effect that the power of Congress over elections did not extend 
to primaries. This judgment has now been reversed, and congressional 
action bearing upon the nomination of senators and representatives may 
not unlikely be taken.^ As yet, however, machinery set up and main- 
tained by the states is employed, with virtually no restrictions except 
those mentioned, in choosing presidential electors and in both nominating 
and electing representatives and senators no less than governors, mem- 
bers of state legislatures, and municipal councilmen. Even the great na- 
tional nominating conventions that select our presidential candidates are, 
in so far as they have been subjected to legal regulation at all, affected 
only by state laws, chiefly governing the methods of choosing delegates. 

1 Except as to the places of choosing senators. See Art. I, § 4, cl. 1. 

2 Unless the constitution of a state fixes a different date. Maine is now the only 
state in which this is the case ; congressmen, as well as other officers, are there elected 
on the second Monday of September. 

3 After 1842, representatives were required also to be elected by districts, and 
from 1901 until 1929, the districts were variously required to be “compact ” formed 
of “contiguous” territory, etc* See p. 253 below. 

* See p. 170, not© 2, above. 
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The election laws of most states make up a rather sizeable volume, 
which few people ever have the courage to study. Nevertheless, the char- 
acter and provisions of these laws are matters of vital importance to 
citizens generally; for the ballot-box is the only point at which most 
people can exercise any genuine control over their government. However 
virtuous, public-spirited, conscientious, and well-intentioned a citizen 
may be when he goes to the polls, these good qualities or intentions may 
be rendered of no effect by poorly drawn and inadequate election laws, 
or by dishonest or incompetent ofBcers, or by a long and confusing ballot. 
Such things, therefore, as the form of the ballot, the choice, qualifica- 
tions, and duties of election officers — ^in fact, the provisions of election 
laws generally — are not to be passed over as the “mere mechanics’^ of 
popular government. They are, rather, matters which pertain to the 
very essence of such government. 

The Nomination of Candidates 

In any outline of an electoral system, the method of designating candi- 
dates is the first phase or stage calling for attention. To be sure, the 
making of nominations is, in a sense, only a preliminary incident in the 
realization of a political party’s ultimate objective, i.e.j winning control 
of the government. It is, nevertheless, of prime importance; because 
whether we have honest and efficient elected officials naturally depends 
upon the character and qualifications of the persons who receive nomina- 
tions. Particularly true is this in not a few of our states where nomination 
by one party is usually equivalent to election, e.g., in such one-party 
states as Vermont and most of the Southern states; also in such cities as 
Boston and Philadelphia. 

In earlier days, when political parties were looked upon as private 
rather than as public organizations, nominations were regarded as strictly 
their own affair, and their methods of making them as a matter with 
which legislatures properly had nothing to do. As a result, nomination 
procedures went almost wholly unregulated by law; and individuals 
who desired to announce their candidacy independently of any party 
action were equally exempt from control. For many years now, however, 
—more particularly since the rise of the direct primary early in the pres- 
ent century— the nomination of candidates has rightly been regarcied 
as falling within the field of legitimate state regulation. No longer are 
political parties looked upon as simply private organizations; rather, 
they are regarded as public institutions whose operations in other re- 
spects than nominations, may also be controlled by law ; so that now one 
finds in most states laws which seek to regulate almost every phase of 
party activity, including, as we have «seen, the structure and functions of 
what is commonly called party machinery and .the raising and spending 
of money in connection with political campaigns.^ 

^ See article by J. R. Starr cited on p. 108 above. 
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The earliest formal device for choosing candidates for principal state 
offices, and also for Congress, was the legislative caucus, each party dele- 
gation in the state legislature canvassing the matter in conference when 
an election approached and deciding upon a slate of candidates to be 
^^recommended” to the voters. As will be pointed out below, candidates 
for the presidency were for a time selected similarly by party caucuses 
in Congress.^ Already, however, there had arisen a caucus of different 
nature— a more or less informal, sometimes secret, meeting of party 
leaders for selection of candidates for local o&ces in townships and cities. 
Frequently, too, these gatherings designated some of their number to 
confer with representatives of similar caucuses in the choice of candi- 
dates for county offices or for ofiices in larger areas; and eventually it 
became the customary thing for delegates to be chosen in local caucuses, 
in accordance with some definite plan of representation, to attend a 
formal county nominating convention. The next step was the supplant- 
ing of the legislative caucus by a state-wide convention for nominating 
to state offices and to Congress, and, in the national field, by a national 
convention to select candidates for the presidency. By 1835, and for up- 
wards of eighty years thereafter, the representative convention was the 
almost universal device for naming party candidates for all offices above 
those of townships and other subordinate local areas. 

At its advent, the convention system was hailed as a decided improve- 
ment upon earlier nominating devices, as indeed in many respects it 
was. Strongest of the arguments for it was that it applied to the selection 
of party candidates the principle of representation upon which all gov- 
ernment in America was grounded. Theoretically, the voice of each voter 
could be transmitted from delegate to delegate until it found expression 
in the party^s duly chosen nominees for legislative, executive, and ju- 
dicial offices. And to this day, party leaders, as a rule, look upon the 
convention system as the ideal mode of selecting candidates. In their 
eyes, it furnishes an unexcelled opportunity for perfecting their party 
organization, for bringing into the open the party^s strength or weakness 
in various portions of the state or district concerned, for appraising the 
popularity of rival aspirants for nomination, for arousing party enthu- 
siasm, for conciliating factions by agreeing upon “balanced” or com- 
promise tickets, and for drafting and adopting party platforms. 

But, however admirable in theory, the convention system in practice 
was soon found to afford little or no protection against boss or machine 
control of nominations. In many states, men who represented the best type 
of citizenship were seldom chosen as delegates; and when chosen, they 
often turned over their credentials to “proxies” named by party or 
factional leaders. Conventions became the “market-place of politics,” 
where political “trades”' were consummated by the purchase, sale, or 
transfer of delegates from one candidate to another; convention pro- 

1 See pp. 222-223 below. 
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ceedings were often marred by serious disorder and fraudulent prac- 
tices; and in the larger states the system became so complicated that 
ordinary voters were unable to exert any appreciable influence upon the 
selection of the candidates put forward by their party Chiefly for these 
reasons, a few states — notably New York and Indiana — have restricted 
the operation of the convention system to the nomination of candidates 
for the principal state offices; and since about 1903, the great majority 
have abolished the system outright, not only for congressional and state 
offices, but also for county and municipal positions.^ In its place, the 
direct primary system has been adopted, in one form or another, in all 
but two states (Connecticut and Rhode Island), although it, too, is not 
without shortcomings.^ 

Under the direct primary method, candidates are nominated directly 
by the voters of each party, instead of indirectly through delegates assem- 
bled in convention. The primaries of the different parties are usually held 
on the same day, and at the places where the. regular elections are held 
later on ; they are presided over by the regular election officials, and are 
surrounded by practically all of the formalities and safeguards attending 
a regular election ; and hence the appropriateness of the full name for the 
system, direct 'primary election. The ballots are generally printed at public 
expense, and are usually of uniform size and shape. Persons seeking a 
party nomination to any office, as a rule, get their names on the primary 
ballot by filing petitions signed by a specified number of qualified voters, 
the number being roughly proportioned to the importance of the office 
sought, and varying all the way from one-half of one per cent up to 
ten per cent.^ Usually a candidate who receives the highest number of 
votes for a given office is declared the party nominee for that office, even 
though, where three or more persons are seeking the same nomination, 
this may result in selection by considerably less than a majority. Nine 
Southern states® and Utah require a majority vote to nominate; if no 

ipor a fuller 'discussion of the rise and defects of the convention system, see M. 
Ostrogorski, Democracy and the Party By stem (New York, 1910), Chaps, ii-v, vii; 
E. C. Meyer, Nominating Bystems (New York, 1902), Pt, I, Chap, v; F. W. Baliin- 
ger, Nominations jor Elective Offices in the United Btates (New York, 1897). 

^ some cities, candidates for municipal offices are nominated by the simple 
method of filing a petition signed by a specified number of qualified voters. This 
is true in San Francisco, Cleveland, Boston, Pittsburgh, and a number of New 
Jersey cities. 

3 The first state to enact a direct primary election law was Wisconsin, in 1903. 
See A. F. Jjoveioy, LaFollette and the Establishment of the Direct Primary in TFis- 
consin, 1890-~1904 {New 'ELa.yexx, 1941). 

^ California, in 1927, simplified the primary system by substituting for petitions 
signed by a large number of voters declarations of candidacy signed by “sponsors,” 
the number ranging from ten to twenty for the lowest offices up to from sixty to 
one hundred in the case of the highest offices. In 1933, Massachusetts sanctioned the 
holding of pre-primary conventions, though the law was repealed in 1937. Such con- 
ventions are authorized also in Colorado. Similar laws in Minnesota and South 
Dakota were repealed in 1923 and 1929, respectively. Cf. C. Kassel, “Resolving the 
Political Chaos; A Study of the Pre-Primary Nominating Convention,” South Atlan- 
tic XXXVin, 198-211 (Apr., 1939). 

5 Mississippi, Texas, North Carolina, South Carolina, Georgia, Louisiana, Florida, 
Alabama, Arkansas. 
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candidate obtains a majority in the primary, a second, or ^Tun-off, 
primary is held, in which only the two highest candidates are voted for.^ 

The right to participate in making party nominations is commonly 
restricted by law to persons able to comply with some kind of a test of “closed” 
party allegiance. Primaries so conducted are called ^'closed’^ primaries, varies 
to distinguish them from the ^^open” primaries found in Minnesota, Wash- 
ington, and six other states, where no attempt is made to prevent Demo- 
crats from taking a hand in Republican nominations, and vice versa. A 
number of other states, however, in reality have the open primary, be- 
cause the tests which they prescribe notoriously fail to prevent voters 
from shifting temporarily from one party to another.* The most effective 
means of forestalling this practice (called ^Taiding^O are to be found in 
those states which, like New York, require formal registration or enroll- 
naent of the members of each party previous to the day of a primary. 

At the time of enrollment, various tests are applied in such states to 
determine the right of voters to register as Republicans or as Demo- 
crats, as the case may be; and at the. ensuing primary no one is allowed 
to vote whose name does not appear upon the respective party lists.^ 

From what has just been said, it will be seen that the direct pri- ^^on- 
mary usually presupposes the existence and activity of national party 
organizations in state and local nominations. Where, however, non- 
partisan elections have been introduced, they are usually preceded by a ^ 
^^non-partisan'V primary conducted in practically all respects like an 
ordinary party primary, except that the ballots carry no indication of 
the party affiliations of the candidates; and no attempt is made to in- 
quire into the party preferences of those who wish to participate in nam- 
ing the '^non-partisan’^ candidates. Partisan and non-partisan primaries 
may even be held at the same time and place, in which case separate bal- 
lots are prepared for the two kinds of nominations. In any event, the 
two candidates on the non-partisan ticket polling the highest number of 
votes for each office have their names printed on the official ballot used 
at the ensuing election, where party designations are again entirely ab- 
sent. In most places, the non-partisan primary thus becomes "a sort of 
qualifying heat which eliminates the w^eaker contestants from the final 
race,” and in so doing insures ultimate election by majority, rather than j 

by a mere plurality. 

1 In Tennessee also a run-off primary is authorized in the case of a tie vote. In 

order to approximate majority nominations, a number of states have tried the prefer- 
ential system of voting, under which each voter is given an opportunity to express 
his first, second, and sometimes his third, choices among the candidates. In Iowa and 
South Dakota, if none of the candidates for a given ofiice receives thirty-five per cent 
of the total party vote in the primary, the selection of a candidate for that office is 
left to the action of a delegate convention. Cf. 0. D. Weeks, ^'Summary of the History 
and Present Status of Preferential Yoting in State Direct Primary Systems, South'- 
western Soc. Sci, Quar. , (June, 1937). 

2 A great deal of information on these matters will be found in C. A, Berdahl, 

^Tarty Membership in the United States, II,” Awer- Sci. Rev-. XXXVI, 241- 

262 (Apr., 1942). 
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The direct primary method of choosing party candidates unquestion- 
ably gives the rank and file of the party a much more direct and decisive 
influence in controlling nominations than is possible when candidates are 
picked by delegate conventions. Beyond this point, the supporters and 
opponents of the direct primary hold widely varying views, as to its 
superiority over the convention system. The former argue that it brings 
to the polls on primary day a much larger proportion of the voters than 
took the trouble to come out merely to vote for delegates under the old 
system; that it has materially weakened machine control of nominations; 
that it affords at least an opportunity to bring forward better candidates, 
at all events a better chance to defeat conspicuously unfit ones ; and that 
corruption, which often was a decisive factor in determining the selection 
of candidates by conventions, is robbed of most of its potency. Oppo- 
nents of the direct primary, on the other hand, are in the habit of deny- 
ing outright most of these claims, and of asserting that the direct 
primary has produced no better officials, involves added costs and there- 
fore leads to increased taxation, imposes greater expense upon candidates, 
favors candidates with plenty of money to spend, weakens party organi- 
zation, destroys or impairs party responsibility, intensifies machine con- 
trol, multiplies the number of candidates, and favors populous centers at 
the expense of rural sections. 

Most of the issues thus raised are largely matters of opinion, and con- 
sequently cannot be disposed of by simple assertion one way or the other. 
With widely diverse laws, results under the direct primary have natu- 
rally varied from state to state, and even from time to time and place 
to place within the same state. The only proper method, therefore, by 
which to appraise the system is that of comparing results under it, state 
by state, with conditions which prevailed in the same states under the 
convention system. Perhaps the primary’s chief shortcomings arise from 
the failure of the laws regulating it to take into account the fact that 
democracy needs leadership, and their neglect to provide for a leadership 
(although this can hardly be made simply a matter of law) that is at 
once public, official, and responsible. Until guidance of this sort supplants 
the more or less secret, unofficial, and irresponsible leadership that has 
sprung up in most of our states and large cities, and until the number 
of offices for which popular nominations have to be made is greatly re- 
duced, the best results logically to be expected from the direct primary 
will never be attained.^ 

^ A digest of state primary laws (not, of course, up to date) will be fouDd in 
Annals oj Amer. Acad, of Polit. and Boc. Sci., GVI (Mar., 1923). Significant later 
changes are summarized in notes by L. Overacker in Amer. Polit. Bci. Rev., XXIV, 
..370-380 (May, 1930) ; XXVIII, 265-270 (A^r., 1934); XXX, 279-285 (Apr., 1936) ; 
and TQCXIV, 499-506 (June, 1940). Th^ principal treatise on the subject is C. E. 
Merriam and. L. Overacker, Primary Elections (New York, 1928). 
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Election Machinery and Processes 

In early days, when the voters in a village or other district were few 
and well known to one another, it was possible to get along by merely 
identifying them as they presented themselves at the polls. But as num- 
bers increased and people moved more frequently from place to place, it 
became necessary to adopt some plan for enrolling the properly quali- 
fied in advance of election day. Hence the rise of varying systems (pro- 
vided for by law in each state) for preparing and keeping ofiicial voters^ 
lists. Such lists, now required in every state, are used in both primaries 
and elections, and no one whose name does not appear on them is permitted 
to vote, at all events unless certain special formalities prescribed by law 
are complied with. All but three states (Vermont, Arkansas, and Texas) 
have personal registration, in the sense that one who desires to vote must 
appear in person. before the proper registration official at a county seat 
or other designated place and establish his right by giving whatever 
information and assurances the law requires. In a majority of states 
until recently, registration has been periodic, which meant that the voter 
might keep his name on the list only by re-registering at yearly or other 
fixed intervals; and many still think this the surest method of keeping 
the lists free from the names of persons who have died, moved away, or 
for any reason become disqualified. A good deal of inconvenience, how- 
ever, is caused the voter; many fail to register; and twenty-two of the 
states have now introduced state-wide plans for '^permanent^’ registra- 
tion, under which a voter, once registered, remains on the list as long as 
it is not discovered that he should be removed. With all of the names 
arranged conveniently on cards or loose-leaf sheets, registration officials, 
who, in addition to whatever other duties they may have, are prepared 
to give attention to registration matters the year around, keep ceaselessly 
revising the lists as new voters report for registration and old ones drop 
out. Whatever plan may be in use, the task of guarding against fraud 
is a difficult one, and the officials in charge need to be. persons not only 
of intelligence but of high integrity; honest registration is the first line 
of defense against corrupt elections.^ 

Still other preliminary work is necessary before an election can be 
held. A division of the voters, on geographical lines, must be worked 
out, so that each will be able to vote in his proper district or precinct 
' — ^which in rural regions may be a fairly large area, but in towns and 
cities is likely to be a ward or some subdivision thereof.^ Polling places 

iTke principal work on the subject is J. P. Harris, Registration of Voters in the 
United States (Washington, 1929). The author suggests a model registration system; 
and such a system is outlined in a supplement to the National Municipal Review, 
XVI (1927), Cf. J. B. Johnson and I. J. Lewis, Registration for Voting in the United 
States (Chicago, 1941) ; J, K. Pollock, Permanent Registration of Voters in Michigan 
(Pamphlet, Ann Arbor, 1937) ; and J. P. Horlacher, “The Administration of Permanent 
Registration in Philadelphia,’^ Amer.'PoZit. Sci. Rev., XXXVII, 829-838 (Oct., 1943). 

2It is not to be understood that these arrangements are made afresh for every 
election, although changes may be fairly frequent. 
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must be designated, with preference in these days for school-buildings, 
police and fire stations, and other locations of a little more dignity and 
attractiveness than the livery stables, barber shops, and other places 
commonly employed befoi-e the feminine touch was added to our politics. 
Polling ofiicers must be appointed, commonly on a bi-partisan basis and 
from residents of the precinct; polling hours and places must be duly 
advertised; sample and official ballots must be printed and distributed; 
other polling equipment, down to lead pencils, must be made ready. In 
large cities, these functions are performed as a rule by special election 
boards, appointed^ by the governor or otherwise; elsewhere, they com- 
monly fall to county authorities, such as boards of supervisors or com- 
missioners. Pew people realize the magnitude of the preparations entailed 
in a major city or even a populous county. 

On election day, the polls in each district or precinct are in charge 
of the polling officials previously appointed. Varying in number, titles, 
terms, method of selection, and rate of compensation — from state to 
state, and even in different parts of the same state — such officials usually 
include an inspector, who has general charge; two judges, who help decide 
disputes ; two or more clerks, who have custody of the voters’ lists, initial, 
number, and pass out the ballots, and check off the voters to whom bal-’ 
lots have been issued; and as a rule one or two police officers, although 
the duty of quelling possible disturbances and maintaining general de- 
corum may be left to regular sheriffs’ deputies or police. Not strictly 
as election officers, but with a view to looking after party interests, recog- 
nized party organizations, and even individual candidates, are allowed 
to have present “watchers” or challengers, who are entitled to see every- 
thing that is done by the election authorities at both the casting and the 
counting of the ballots. Their main function, of course, is to detect illegal 
voting which otherwise might somehow escape the officials. At first glance, 
the duties of polling officers may seem so simple and so purely clerical 
that almost any person can perform them. Certainly this is the theory 
on which the officials are nowadays too often selected; in many places, 
the posts are simply distributed by local politicians among their friends 
as political favors. Full knowledge of the election laws — ^no simple mat- 
ter-ought, however, to be possessed, as well as the intelligence and judg- 
ment necessary to deal satisfactorily with doubts and controversies which 
almost inevitably arise. The electoral system could be considerably im- 
proved by raising the standard for polling officials, possibly by the use of 
qualifying examinations, such as were authorized in Milwaukee in 1937 
and in Minnesota in 1940. Circulars of instructions are generally dis- 
tributed in advance to persons who are to serve, but that-is about as far 
as present precautions go.^ 

When, on election day, the voter enters the polling place, he takes 

^See M. H. Shusterman, “Choosing Election Officers” Nat. Mun, Rev., XXIX, 
188-193 (Mar., 1940); Mun. Year Booh (1941), 532. 
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his turn in identifying himself to the clerks, carries a blank ballot to a 
screened compartment, or ‘^booth/’ marks the ballot according to his 
preferences, and, emerging, folds the ballot with its number and the clerk^s 
initials on the outside, deposits it in the ballot-box, and is duly checked 
off as having voted. Under only one circumstance may his privacy in the 
voting booth be invaded: if on account of blindness, illiteracy, or other 
handicap, he asks for assistance, one clerk of each party may, under the 
laws of most states, enter the booth to give it, although without trying 
in any way to influence his decisions. 

But not all voters are so situated, at a given election, as to be able 
to present themselves at the polls. The number who cannot do so is, of 
course, particularly large in wartime; and as far back as the Civil War, 
provision (although not very effective) was made for soldiers to cast 
their ballots in absentia. In addition to soldiers and sailors, there are, 
however, the ill and the disabled, students in attendance at distant col- 
leges and universities, persons engaged in operating trains, migrant work- 
ers, people away from home on business trips, and many other persons 
^'unavoidably’’ or ''necessarily” absent (as the laws put it) from their 
voting precincts at election time. Vermont led off in 1896 with a statute 
making general provision for 'absent voting, and by 1940 all states except 
Kentucky and New Mexico had laws of the kind,^ although applying 
to somewhat differing categories of people and in some instances to all 
elections and in others only to certain ones.^ 

With over five million men (and a good many women) of voting age in 
training camps or overseas, and with hundreds of thousands of both men 
and women moving, oj likely to move, from one part of the countr^^ to 
another in quest of employment in war industries, the country was faced, 
as the congressional and state elections of 1942 approached, with a 
weighty problem. Notwithstanding that the federal constitution leaves 
mainly to the states the fixing of qualifications for voting, and intrusts 
to them entirely the preparation, distribution, collection, and counting of 
ballots. Congress, in 1942, passed a measure facilitating absent voting 
by members of the armed services and their auxiliaries, wherever located, 
and without reference to registration or payment- of poll taxes. In the 
elections of that year, only some 136,000 such persons applied for ballots, 
and only 28,000 actually voted. By 1944, the number of men and women 
of voting age in the armed services had risen to approximately nine mil- 
lion; and, with a presidential election approaching, more adequate ar- 

;*- New Mexico was authorized by its constitution to enact such legislation, but 
had not yet done so. 

2 gee J. K. Pollock, Absentee Toting and Registration (Pamphlet, Washington, 
D. C., 1940), and cf. State Absentee Voting and Registration Laws, Sept., 1942 (Wash- 
ington, D. C., Govt. Prtg. Off., 1942). The absentee voter must apply to the proper 
o&iai for the privilege, and after receiving his ballot (directly or through an official 
in charge of elections where the voter is) must usually validate himself before a 
notary or other official before marking his ballot and mailing it to the proper 
address. 
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rangements for soldier voting became imperative. Instead, however, of 
passing a measure, such as President Roosevelt favored, under which 
the entire matter would have been taken care of in accordance with a 
simple, uniform federal law, Congress fell into prolonged and angry 
debate, ostensibly over the constitutionality of such a plan, but animated 
chiefly by bitter feeling over the poll-tax issue and by partisan interpreta- 
tions of the effect that different plans might have upon electoral results. 
The upshot was an act of March, 194V providing for a federal ^^short 
ballot’’ for use the following November in voting for president, vice- 
president, senators, and representatives, but hedged about with restric- 
tions permitting such a ballot to be employed only (1) by service-men 
voters from states having no system of absent voting and (2) by those 
applying for a ballot from their home state by September 1 but failing 
to receive it within a month. In deference to states’ rights, poll-tax 
qualifications were left untouched; and, on the same line, service men 
were not to be eligible to vote the federal ballot unless by July 15 their 
respective states should have indicated their willingness to receive and 
count any federal ballots cast and returned to them. In other words, 
ballots supplied by the states (in accordance with new or revised laws 
which many of them were in process of enacting) were to have the right 
of way, even overseas, with the federal ballot merely opening a somewhat 
uncertain opportunity for voting in cases where state ballots were not avail- 
able. Regarding the plan as confusing and ‘^wholly inadequate,” although 
better than no provision for a federal ballot at all, President Roosevelt 
simply permitted the measure to become law without his signature.^ 

The outcome was a considerably heavier soldi^ vote than expected. 
A total of some 4,300,000 service men and women applied for ballots — 
probably rather more than half of those eligible to do so — and the total 
vote cast was in the neighborhood of 2,800,000.^ In most states, the soldier 
ballot (state or federal) must be received by election day, November 7, 
in order to- be counted. In eight, however, election officials were author- 
ized to receive and count belated ballots up to a varying deadline — ^in 
one or two instances as late as the first week of December. These eight 
states had a total of 103 electoral votes, and in a close election the 
country might not have known for a month who the next president was 
to be. As matters actually turned out, the reelection of Franklin D. 
Roosevelt was assured by the balloting of November 7. 

^Public Law ^7, 78th Congress, 

2 The federal government undertook to transport and deliver all ballots, federal 
and state, although Army officials warned that insufficient time had been allowed for 
reaching voters in some remote areas. For supervising the federal government's 
participation in the, general task, a War Ballot Commission was set up, consisting of 
the secretaries of war and navy and the head of the War Shipping Administration. 
Under direction of this agency, both the Army and the Navy assumed the burden of 
providing instruction for eligible voters in the intricacies of voting procedures imder 
existing state laws. 

8 Only twenty states allowed federal ballots to be counted, and the number of 
federal ballots cast was only 109,479. 



NOMINATIONS AND ELECTIONS 209 

Not all elections involve the literal use of ballots. There is an ingenious 
contrivance known as a voting machine ; and more than half of the states 
have authorized sorne use of it.^ Where such machines are employed, 
the voter identifies himself at the polls in the usual way, but instead 
of receiving a printed ballot, is directed to a curtained space in which 
stands a mechanism showing on its face the candidates' lists whicli the 
ballot would contain if one were used, and where he votes by merely 
pulling levers — a single master lever if voting a straight ticket. Auto- 
matically recording the votes, and also adding them up, the voting 
machine has the great advantages of accuracy, complete secrecy, economy 
of time, and full tabulation of results the moment the polls are closed. 
Aside from hesitancy to adopt new ways, and perhaps in some cases the 
lukewarmness of politicians toward a device that cannot be manipulated,^- 
the main obstacle to wider use of voting machines is the cost of the 
machines themselves— something like a thousand dollars apiece. Use of 
them in more populous areas is, however, steadily growing.® 

When the polls close, the results are canvassed and tabulated, usually 
by the regular polling officials, although about a dozen states, including 
Iowa, Kansas, Nebraska, Missouri, and West Virginia, have a “double 
election board" system under which the “receiving board" has charge 
of the polling and a “counting board" confines its labors to reckoning 
up results, usually starting its work while the voting is still going on.^ 
If voting machines are used, there is little to be done except to open the 
machines and find what they have recorded. In the majority of cases, 
however, there are printed ballots to be counted — ^perhaps a huge number 
of them; and the authorized persons attack the job — sometimes, as in 
New York, in the presence of any voters who care to look on, but usually 
with only the polling ofiicials present. The task completed, all ballots, 
used and unused, including spoiled and defective ones, together with the 
poll-books and tally-sheets, are placed in sealed packages or in sealed 
ballot-boxes; and all are preserved and carefully guarded for a specified 
period, after which the ballots are destroyed. Meanwhile, the chief elec- 
tion officer sees that “return blanks" are filled out in duplicate or trip- 
licate, showing the exact number of votes received by each candidate; 
and, his signature having been affixed, one set is sent off to the city or 
county clerk or to a board of elections, while another goes to some higher 
canvassing authority, i,e., the county board of supervisors in California 
and other states, the judges of the court oT common pleas in Pennsyl- 

1 In 1940, voting machines were employed in all New York cities, and in certain 
places in eighteen other states, including Philadelphia, Pittsburgh, Indianapolis, San 
Francisco, and Los Angeles. 

2 This is not to say that voting machines have never been tampered with. But in 
their improved forms they are fairly secure against that sort of thing. 

s J, P. Harris, Election Administration in the United States, Chap, yii; S,, D. 
Albright, Ballot Analysis and Ballot Changes Since 1930 (Chicago, 1940), 18-23. 

^L. McCarthy, ^‘Counting Votes Before the Polls Are Closed,^’ Amcr. Polit. Sci. 
jKeu., XIX, 784-788 (Nov., 1925); J. K. Eads, ^‘Indiana Experiments with Central 
Ballot Count,” Nat. Mun. Eev., XXIX,. 545-548 (Aug., 1940). 
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vania, the county clerk assisted by two justices of the peace of the county 
in Illinois, and the board of election commissioners in most large cities. 
By telephone, or otherwise, the results are reported to the press and 
party leaders the moment they are ascertained; and, consolidated with 
others pouring in from all over the electoral area, they enable an inter- 
ested, and perhaps excited, public, hovering before radio sets and loud- 
speakers, to know how things are coming out. 

On a day fixed by law, the canvassing bodies in each county or city 
proceed officially to add up all the votes cast and, in so far as state and 
national offices are involved, certify the result to some state official (usu- 
ally the secretary of state), who is required to consolidate and transmit 
the returns to a state convassing board. In New York, this board (as 
reorganized in 1927) is a bi-partisan body consisting of the attorney- 
general acting as chairman, two senators chosen by the senate, and two 
members of the assembly chosen by that body. In Illinois, the board is 
made up of the governor, the secretary of state, the auditor, the treasurer, 
and the attorney-general. These state boards, in turn, add up and check 
over the results reported from the several counties. The last stage in the 
process is reached when the state and county canvassing boards file their 
reports with the officials designated by law, usually the county clerk in 
the case of county offices and the secretary of state in the case of state 
(and national) offices; whereupon these officials issue to each person de- 
clared elected a certificate of election which is prima facie evidence of 
the legal right of the person named therein to hold the office and perform 
the duties connected with it. 

Such a certificate is not, however, conclusive; for all state election 
laws include detailed provisions for “contested elections,^^ that is, for 
disputes arising when a defeated candidate alleges that he has been, 
illegally denied a certificate of election. Such cases are commonly deter- 
mined in the courts, although in some states, e.g., Illinois, the legislature 
is the authority which decides conflicting claims to the highest state 
offices. Where such contests involve the right to a seat in the state legis- 
lature or in a city council, the legislative house or the council concerned 
almost invariably has the power of decision. 

Forms of Balldts 

In sharp contrast with the days when voting was oral and public,^ 
secrecy is now everywhere provided for, either in the state constitution 
or by statutes; and it has been effectually attained through the adop- 
tion since 1888 of the so-called Australian ballot in every state except 
South Carolinaw^ Written or printed ballots, to be sure, were in general 

lA description of oral voting ^in a Virginia election in 1799 is quoted in P. E. 
Odegard and E. A. Helms, American Politics, 705. 

2 In that state there is no statute requiring use of the Australian ballot. The Demo- 
cratic party, however, requires its use in its own primaries— which, in a one-party 
state, almost invariably predetermine the results of elections. 
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use by the middle of the nineteenth century. As employed then, how- 
ever, they gave the voter little protection. Prepared and distributed in ’ 
advance by candidates or by party organizations, they usually could 
readily be identified, by color or otherwise, when carried to the polls to 
be deposited. The essence of the Australian system is that the only bal- 
*lots allowed to be used at the polls are prepared by responsible public 
officials at public expense, in accordance with forms prescribed by law, 
and hence can be cast without possibility of detection of the ticket for 
which one has voted. The ballot is normally in blanket form, i.e., bearing 
on a single sheet the complete list of offices to be filled and of candidates, 
although when national, state, and city elections are being held simul- 
taneously, the names of candidates for presidential electors, and also of 
candidates for municipal offices, are sometimes printed on separate 
sheets.^ 

The arrangement of the names of candidates on the ballot varies Principal 
in different states, but usually conforms to one or the other of two major bauots^ 
plans. In the party-column type of ballot, introduced in Indiana in 1889, 
and now used in thirty states, candidates of the different parties have 
their names printed in separate columns, at the head of which appear, 
in each case, the party name and a ^^party circle’^ or “party square,^' 
and sometimes a party emblem, or vignette. The voter has merely to 
place a single cross in this circle or square to vote for all of the candi- 
dates of a given party. This obviously facilitates what is called “straight- 
ticket” voting, and accordingly the plan is regarded with high favor by 
party leaders. Wyoming and a few other states, although retaining the 
party column for the guidance of voters, omit the party square or circle 
at the head of the column, so that there is no possibility of voting a 
straight ticket merely by making a single cross. 

In seventeen states,^ including Massachusetts and New York, a differ- 
ent arrangement is employed — ^an “office group” scheme which puts less 
stress on party regularity and more on the weighing of individual candi- 
dates. The names of candidates of all parties are grouped together 
■alphabetically according to the offices for which they are running, the 
designation of the party to which each candidate belongs appearing along- 
side his name. There is no way of voting a straight party ticket with a 
single cross; on the contrary, to vote a straight ticket, a voter must 
place a cross opposite the name of every candidate of a given party. For. 
this reason, the Massachusetts type of ballot, as this form is called 
(because it was employed first in that state, in 1888), is said to favor 

^In South Carolina, the voter simply selects a “party paper’^ from among those 
circulated by party officials and workers. Georgia was the last state to adopt the 
Australian plan (1922), with, however, use of it still optional with the counties. 

Voting machines, where employed, represent merely a new technical adaptation. See 
E. G. Evans, A History of the Australian Ballot System in the United States 
cago, 1917) ; S, D. Albright, Ballot Analysis and Ballot Changes Since 1930 (Chica^go, 

1940).. 

2 The missing state in the figures here given is, of course, South Carolina. 
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independent, or ^^split-tieket/^ voting. Pennsylvania ballots retain the 
grouping of candidates by offices, as in Massachusetts, but also provide in 
the left-hand margin a list of the parties represented on the ballot; and 
a single cross placed opposite one of these party names is counted as a 
vote for every candidate nominated by that party — a device which, of 
course, 'makes straight-ticket voting quite as easy as where the party- 
column ballot is employed. 

The Election System Criticized — Proposed Changes 

Few aspects of our governmental system have, in recent years, been 
regarded as more faulty than our scheme of elections, especially as to 
the frequency of primaries and elections, the holding of local, state, and 
national elections simultaneously, the excessive number of offices filled 
by popular election, and the almost universal practice of election by 
plurality vote. Each of these grounds of objection deserves a word of 
comment. 

Concerning the frequency of elections, nothing more need be said 
than to call attention to the familiar fact that the election of president 
and vice-president and of various officers of different states occurs every 
four years; that some state officers are elected triennially, and others, 
along with congressmen and most county officers, biennially; that many 
county and local offices are filled annually; and that practically all. of 
these elections are preceded by primaries or nominating conventions. 
Not only do these frequently recurring primaries and elections impose a 
heavy financial burden upon the taxpayers,^ and give more scope than 
is desirable to the professional politician, but they make it impossible for 
the average preoccupied citizen to keep up an intelligent interest and to 
take an active part in the nomination and election of the men who in 
various ways act for him in the conduct of public affairs. 

National, state, and local elections often fall on the same day, with 
the result that the names of candidates for offices of all three kinds, or 
at least for national and state offices, are not infrequently printed on the 
same ballot. This tends seriously to confuse national with state and* 
local issues, commonly to the detriment of state and local government. 
A remedy has been sought in many states by arranging elections so that 
the most important state and local contests will be held in years ia 
which presidential and congressional elections do not occur. Some states, 
indeed, have not stopped there, but have also separated purely local from 
state elections. Separation on this line^ may, however, be carried so far as 
unrisasonably to increase the number of elections occurring in a single 
year, as has happened in Illinois/ where in some years the voters are 
called to the polls as many as seven times, 

1 On the cost of elections, see J. P. Harris, Election Administration in the United 
^States, Chap. X Gf- j)p. 192-194. a, bo ve. 
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Of far greater seriousness than either of the foregoing defects is the 
long and confusing ballot with which most voters are confronted when 
they go to the polls at presidential elections and at many state and local 
elections as well. The bewildering list of candidates to be voted on is 
accounted for partly by the number of offices now filled by popular elec- 
tion, partly by national, state, and local elections falling at the same 
time, and partly by the fact that there-are usually two or more candidates 
for every office to be filled. The result is that ballots^bearing three hun- 
dred, and even more than four hundred, names are by no means uncom- 
mon.^ Certain serious consequences are entailed. For one thing, it is 
extremely difficult, if not impossible, for a majority, or even a consider- 
able minority, of the voters to form an intelligent opinion as to the merits 
of the candidates, especially when elections take place frequently. Con- 
sequently, there is a great deal of blind voting, especially in the form 
of straight-ticket voting. Another result is that the merits of the can- 
didates for only a few principal offices are considered seriously, even by 
well-informed voters. Popular interest is usually concentrated upon can- 
didates for president, governor, and mayor, to the almost complete neg- 
lect of the remainder of the ticket. At best, in other words, there is 
intelligent voting for a few prominent offices, and blind voting for the 
great majority of minor offices. Taking advantage of popular preoccupa- 
tion with the most conspicuous offices, politicians are often able to get 
wholly unfit candidates into- naino^ not unimportant, positions. 

The remedy for much of this blind voting is to shorten the ballot by 
sharply reducing the number of elective positions.^ Officers who have a 
share in translating public opinion into law, or who enjoy large discre- 
tionary powers in the administration of laws— in other words, all policy- 
determining officials — should continue to be elective. But there are 
surprisingly few of these. The president, the members of both branches of 
Congress, the governor and members of the state legislature, and the 
mayor and members of the city council are obviously policy-determining 
officers. To a less extent, the same is true of boards of county commis- 
sioners or county supervisors. But here the list practically ends; very few 

1 In addition, in states in which the popular referendum prevails, anywhere from 
two or three to a dozen or more legislative measures may be submitted to the voter's 
judgment. A few years ago, Indiana had the dubious distinction of having the largest 
ballot of any state-— a total of fourteen square feet ! “Blanket ballots," carrying all 
the offices and all initiated and referred measures, are used in twenty-five states; 
elsewhere there are separate ballots for offices and measures, and occasionally also for 
offices on different levels of government. 

2 A few states have to some extent done this. Thus New York, as long ago as 1&25, 
adopted a constitutional amendment making the offices of secretary of state, state 
treasurer, and state engineer appomtive, and three years later Virginia did the same 
thing for the offices of secretary of state, state treasurer, commissioner of agriculture 
and immigration, and superintendent of public instruction,. The national government 
presents no problem at this point, except' in the sense that the names of candidates 
for presidential elector help clutter up the ballot unless printed separately, or unless, 
as in seventeen states, they do not appear at all. 
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other olBcials have anything to do with the formulation of public policy in 
the field of either legislation or . administration. On the contrary, their 
respective official duties are set forth minutely in the national or state 
constitution or statutes, or in the city charter and ordinances; so that 
all that they have to do is to study the laws relating to their positions, do 
what the laws require of them, and do it in the manner prescribed. In 
this category ^all such ofiBicers as secretary of state, state engineer and 
surveyor, state superintendent of public instruction, state treasurer or 
comptroller, county auditors or comptrollers, sheriffs, county clerks and 
court. clerks, city clerks and city treasurers, and a host of others whose 
candidacies now encumber our ballots. Choosing them by popular elec- 
tion yields no advantage which is not more than offset by the evils 
traceable to the resulting lengthening of the ballot. Although it is cus- 
tomary to sneer at the political experts called professional politicians, 
they are nevertheless indispensable so long as we continue to identify 
multiplicity of elective offices with genuinely democratic government. 
But the fact is that many, if not most, of our elections now mean little 
more than the ratification of one or the other of two slates of candidates 
previously arranged by irresponsible and unofficial party managers, 
operating more or less in secret. 

The recent adoption of commission and manager government in sev- 
eral hundred cities has been accompanied by a noteworthy reduction in 
the number of elective municipal officers, and thus has familiarized many 
voters with the advantage of a shorter ballot. In state and county gov- 
ernments, on the other hand,, comparatively slight progress toward a 
shorter ballot has been made. This is accounted for partly by the fact 
that constitutional amendments are necessary before many offices now 
on an elective basis can be made a^ipointive; it is explained in part 
also by the unrelenting opposition of most professional politicians to 
changes that obviously would materially lessen their importance and 
power. ^ 

The last of the several criticisms of our system of elections mentioned 
above is directed against the plurality rule in deciding elections. When- 
ever there are three or more candidates for the same office, the suc- 
cessful one— that is, the one receiving the most votes — ^is very likely to 
have been elected by only a minority of the voters. This seems incon- 
sistent with the commonly accepted theory that in a democracy the 
majority rules. In national, state, and county elections, practically noth- 
ing has been accomplished toward remedying the situation. In city elec- 
tions, however, a partial solution has been found in ^^referential” vot- 
ing. Since 1909, more than fifty cities have done away with primary 
elections and have substituted nomination by petition, followed by the use 

W. Spicer, '^Relation of the Short Ballot to Efficient Government and Popular 
Control,” Southwestern Polit, and Boc. Bd. Qmr.j 'Kl, 182-192 (Sept., 1930) ; J. E. 
Pollock, “New Thoughts on the Short Ballot,” Nai. Mun: Eev., XXIX, 18-20 
(Jan., 1940). 
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of a preferential ballot on election day.^ On this ballot, names of candi- 
dates are grouped by offices, as in the Massachusetts type of ballot, and 
the voter may indicate his first, second, and other choices. If any candi- 
date is found to have received a majority of the first-choice votes, he is 
forthwith declared elected. If no one has a majority, the result is usually 
determined by adding the second-choice votes to the first choices. If even 
then no candidate has a majority, to the first- and second-choice votes 
are added the third choices, and the candidate who now has the highest ' 
number is declared elected. In behalf of preferential voting, perhaps 
the most impressive claims advanced are (1) that, by giving each voter a 
much wider range of choice among candidates, it tends to emphasize 
issues rather than personalities, and thus to eliminate personal attacks 
and recriminations, and (2) that it obviates the necessity of bringing the 
voters to the polls on two different days, thus making it possible to 
dispense with the cumbersome and expensive primary system. The plan 
also tends to insure election by absolute majority.^ 

Another electoral device sometimes brought into play, but with a dif- 
ferent objective, is proportional representation. Applicable only to situ- 
ations in which three or more members of a board, commission, or legis- 
lative body are being chosen in each of a number of districts, its object 
is, not to promote majority election of any party group in a district as 
a whole, but rather to open a way for the district’s quota of seats to be 
distributed among the’ varioti# candidates in approximate proportion to 
the votes polled by each. No state has seriously considered adopting the 
plan. But eleven cities, of various sizes, are using it — although the pros- 
pect for further adoptions is obscure.^ 

Holding Public Officials to Account— The Recall 


By whatever road public officials reach office, it is essential that there Means^of 
be means of holding them responsible to the electorate, legally as well 
as morally, and not alone for common honesty and efficiency, but for sfblity’ 
performing their duties for the benefit of the general public rather than 
of a political machine, a favored class, or aiiy other special interest. In 
the case of appointive officials, there is always a possibility of bringing 

1 Notably San Francisco, Spokane, Portland, Denver, and Columbus. In Cleveland 
also, the preferential ballot was used for some years previous to the substitution of 
proportional representation in 1922. In San Francisco, the preferential ballot is no' 
longer used, owing in part to the small number of voters who indicated more than 
one choice on their ballots, and in part to the adoption of voting machines. 

2 For an interesting special application of the principal Of preferential voting, see 
H. M. Dorr, 'The Nansen System: A Mich^an Experiment in Voting'^ [in Mar- 
'quette, Mich.], Papers of Mich. Acad, of Sci.j Arts, and Letters, XXVIII, 6^13-621 

(1943). 

®The eleven municipalities are Cincinnati, Toledo, and Hamilton, Ohio; Boulder, 

Col.; Wheeling, W. Va.; Yonkers and Long Beach, N. Y.; New York City; and 
Cambridge and Lowell, Mass., and Marshfield, Ore. The system has been held 
constitutional in New York (1937) and unconstitutional in Michigan (1920), Cali- 
fornia (1922), and Rhode Island (1939). For further comment and references, see 
pp. 765-767 in complete edition of this book. 
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pressure to bear upon the appointing authority to exercise his power of 
removal. Elective oflScers, including judges, are almost invariably made 
subject to impeachment, and in nearly half of the states judges can b6 
unseated by joint action of the legislative houses. Further, in a numbef 
of states provision is made for indictment, trial by jury, and removal 
of specified officers found guilty of grave derelictions of duty. Removal 
at the hands of the appointing authority is not uncommon in the national 
government, but in the states the power as vested in the governor and 
principal local officials is often so hedged about with restrictions as to be 
almost useless; and, in general, the procedures mentioned fall short of 
guaranteeing that lively sense of responsibility to the public wffiich is 
the best insurance against negligence and malfeasance. 

In 1903, a new device for enforcing responsibility made its appearance 
in a municipal charter of Los Angeles, i.e,, the recall of unsatisfactory 
officials by direct action of the voters; and during the forty-odd years 
since the date mentioned, the plan has become a prominent feature of 
the commission form of city government in most states where that system 
is authorized, and also, in one form or another, has been extended to state 
officers in a dozen states.^ As a rule, it is applied only to officers whom 
the people themselves elect. On the ground, however, that the conduct 
of appointive officials is of no less concern to the public, such officials 
have also sometimes been made subject to recall. 

' When a recall movement against some particular official gets under 
way, a paper setting forth the charges, and known as a ^^petition,^^ is 
circulated in a quest for signatures. If the requisite number (varying 
from ten to thirty-five per cent of the electorate of the area concerned) 
is obtained, the petition is filed with an officer designated by the law, 
who, upon finding the document in proper legal form, sets a date — 
usually thirty or forty days later on — for* a ^h'ecall election’’ (unless 
a regular election is about to take place). If the officer whose recall is 
sought, seeing the handwriting on the wall, prefers to avoid the stigma 
of an actual repudiation, he may forestall such action by resigning. If, 
however — ^as will usually be the case — ^he chooses to put up a fight, his 
name v/ill be placed on the ballot along with the names of any persons 
nominated (usually by petition) to succeed him. In any event, the elec- 
tion will be carried through in practically the same manner as any other 
one. If the incumbent under fire polls the largest number of votes, he 
may consider himself vindicated, and will continue in office. If, however, 
one of his opponents outstrips him, the latter forthwith assumes the 
office and fills out the remainder of the term, the incumbent being, of 

1 Oregon (1908), California (1911), Washington, Colorado, Idaho, Nevada, and 
Arizona (1912), Michigan (1913), Louisiana and, Kansas (1914), North Dakota (1920), 
and . Wisconsin (1926). Actually, however, Idaho was without the recall untfi 1933, 
ida^uch as the legislature failed for more than twenty years to pass the legislation 
necessary to make the authorization of 1912 effective. In only eight of the states 
named does the recall apply to judges. 
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course, ^^recalled/^ A safeguard usually provided is that no petition for 
a recall election may be filed against an ojQBlcial until he has served for 
a stipulated period, commonly six months; and as a rule an official can- 
not be subjected to a recall election more than once during a given term 
of o£5ce. 

Bracketed the popular initiative and referendum,^ in a period 
of our political history in which there was a strong public uprising, 
especially in the West, against bossism and irresponsible government, 
the recall started off as an extravagantly appraised agency of “direct^' 
democracy. Placing in the hands of the people themselves a procedure 
which could be invoked easily and carried through regardless of poli- 
ticians and machines, it seemed a device by which not only could officials 
of demonstrated unfitness be got rid of promptly, but all oificials could 
be stimulated, from motives of self-protection if others failed, to constant 
vigilance, industry, and honesty. It was thought, too, that longer terms 
for office-holders, making for increased experience and efiiciency, would 
now become safe. What of the results? As in the case of the initiative and 
referendum, the hopes of the reformers have not been fully realized; and 
it is significant that there have been no new state adoptions of the plan 
since 1926. To be sure, there is no way of measuring the moral effect 
upon ofBce-holders of their awareness that the gun is behind the door; 
the device must be conceded to have value in this way — quite possibly, 
this is its chief value. But one may be permitted to doubt seriously 
whether the small number of instances in which the recall has been re- 
sorted to by dissatisfied yoters' represents all the situations in which offi- 
cials deserved to be ousted. There are no trustworthy statistics on the 
subject, but it is significant that almost twenty years elapsed after the 
device first appeared before it was used against any officer chosen by the 
voters of an entire state. Even yet, there have been only two instances 
of the kind: (1) in 1921,, when the governor, attorney-general, and com- 
missioner of agriculture in North Dakota were recalled because of their 
connection with developments growing out of the Non-Partisan League 
movement; and (2) in 1922, when two members of the state public ultility 
commission of Oregon were recalled because of popular dissatisfaction 
with certain rate increases which the commission had authorized.^ Prac- 
tically all of the remaining cases of recall Election have involved officials 
of municipalities, notably in California. 

Scant use of the recall must be attributed, in part, to public inertia. 
Eeflection and experience have shown, however, that the device has in- 
herent defects and limitations. Any satisfactory method of recall must 
guarantee the accused officiakisA fair trial, based upon full knowledge 
of the facts by those who render the judgment. Two major difficulties 
discovered are, first, that recall elections are ordinarily carried on in 

1 See pp. 757-766 m complete edition of this book. 

2 One commissioner had been elected by the entire state, the other from a district. 
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the same atmosphere of partisanship, misrepresentation, and confusion 
that characterizes other elections; and, second, that the issues, growing 
out of the officiaFs performance of his duties, are often of too complex 
and technical a character to be passed upon'^ intelligently by a mixed 
and preoccupied electorate. Where the uppermost question is the rela- 
tively simple one of whether an official has truly represented or reflected 
the opinion of those who chose him, the recall has undoubted validity; 
and this may well hold true for members of state legislatures, for city 
councils and commissions, and for more conspicuous executive and , ad- 
ministrative officers like governors, attorneys-general, and mayors. But 
where the conditions and character of the work to be performed are 
less familiar to the general run of voters, other modes of getting rid of 
the unfit will usually be preferable— even though none of them is with- 
out objectionable features.^ 
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NOMINATING AND ELECTING A PKESIDENT 

Every two years, the people of the United States elect 435 members 
of the national House of Representatives, one-third or more of the ninety- 
six senators, j,iid multiplied thousands of state and local executives, admin- 
istrators, lawmakers, and judges. Every four years, they choose, in addi- 
tion, a president and a vice-president— K}r at all events the 531 ^^electors” 
who later, meeting in the various state capitals, go through the formality 
of registering and confirming the popular verdict. It is in nominating 
and electiilg these topmost oflBcials that parties are stirred to liveliest 
action and voters drawn in largest numbers to the polls; and in consid- 
ering how our highert official of all reaches the White House, we are 
not only paving the way for a later study of his powers and functions, 
but also bringing into sharper focus the popular basis on which our 
government is supposed to rest.^ 

The pageant of a presidential election in the United States is, indeed, 
the most remarkable thing of its kind anywhere. Hardly is a new chief 
executive settled in the White House, with four long years of toil and 
anxiety ahead of him, before plans are afoot for the next supreme test 
of electoral strength; and as the red-letter date approaches, potential 
candidates emerge, “booms” are launched, personal and party groups 
spar for advantage in the press, #n the floor of Congress, and in the 
swirls and eddies of congressional, state; and- local politics. Four or five 
months before the choice is to be made, tumultuous national conventions 
battle over ^ nominations and, platforms. A pause intervenes for taking 
stock and for throwing the nation-wide party machiiHry into high gear ; 
then the fight is on. With steady crescendo, the drama advances from 
scene to scene, until at length, on election day, forty to fifty million 
people go to the polls and settle the fate of the candidates. Thousands of 
speeches have been made, floods of ink spilled, millions of dollars spent. 

An Electoral System That Did Not Work as Intended 

“^Needless to say, this is not at all the sort of thing that the makers of 
our national constitution had in view. Having decided against election 
of the president (1) by Congress, on the ground that if so chosen he 
would not be sufficiently independent, or (2) directly by the people, 
because of fear of “tumult and disorder” and apprehension lest the, voters, 

3- Congressional senatorial, and other elections will be dealt with at appropriate 
points below. 
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scattered thinly over what already seemed a large country, would not 
be able to inform themselves on the qualifications of candidates, the 
convention — after taking no fewer than thirty different votes on the 
subject— finally accepted Hamilton's plan for indirect popular election 
through the filtering medium of an '^electoral colleg(i|” The decision 
seemed a happy one, and the resulting provisions became one of the few 
features of the new constitution that did not have to be defended during 
the contest over ratification. Each state was to have as many electors as it 
had senators and representatives; and after such electors should have 
been chosen, in such manner in each state as the legislature thereof 
should direct, they were to meet and each cast a ballot for two persons, 
at least one of whom should be a resident of a different state. The votes 
from all of the states having been assembled and counted, the person 
receiving the largest number, if a majority, was to be declared president. 

If more than one person received a majority, and had an equal number 
of votes, the House of Representatives, voting by states, should choose 
between them. If, on the other hand, there was no majority at all, the 
House (again voting by states) should choose from among the five highest 
on the list. In every case, after the presidency was settled, the person 
having the next largest number of electoral votes should be vice-presi- 
dent, with the proviso that in the event of a tie, the Senate should, by 
individual ballot, choose between those having equal numbers.’- The 
people, it was assumed, would, directly or through their legislatures, 
choose the electors from among the most capable and trustworthy men 
of the respective states; ^ the electors, in turn, would conscientiously 
weigh the qualifications of persons available for the presidency, and; 
having made up their minds, would cast their ballots accordingly. 

For a short time, the plan worked as its authors intended. In 1789, Effector 
and again in 1792, every elector wrote the name of Washington on his of.poj 
“ballot — but with no approach to agreement on a second name. In 1796, parties 
thirteen different persons received votes, evidencing as yet wide freedom 
of choice on the plrt of the electors. But in 1800 every elector except 
one wrote on his ballot the names of either Jefferson and Burr or Adams 
and Pinckney. The reason was that in the meantime two political parties 
had arisen, and each had taken steps in advance of the popular election 
to designate its “candidates’^ for the presidency and vice-presidency, 
and also to put before the voters of the several states lists of men who, 
it was understood, would, if chosen by the people (or legislatures), cast 
their electoral ballots in all cases for the recognized candidates of the 
party to which the given electors belonged. Reduced by this wholly unex- 
pected development to a “row of ciphers” — a mere recording machine — 

lArt. 11, § 1. It seems to have been expected that the vote would usually be so 
split up 'that the election would be thrown into the House — ^^‘nineteen times in 
twenty,^’ thought George Masom 

2 For. a good while after 1789, the electors were chosen in several states (until 
1860 in South Carolina) by the legislature. 
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the electoral college kept on functioning, in form, as it does to this day. 
But never in nearly a century and a half has it served the major purpose 
for which it was created; and many people would like to see it abolished. 

The changed position of the electors portended a difficulty which indeed 
arose immediately. Jefferson and Burr, in 1800, received not only the 
largest number of votes, but the same number ; and the House of Repre- 
sentatives was called upon to break the tie. Such a contingency had 
been duly provided for. Nevertheless, at its very first appearance it 
precipitated a grave political crisis, with the Federalists narrowly re- 
strained from deliberately frustrating the will of their opponents by 
throwing the election to Burr. The upshot was that before another elec- 
tion came around, the constitution was amended so as to provide that 
the electors should in all cases “name in their ballots the person voted 
for as president, and in distinct ballots the person voted for as vice- 
president.^^ Thenceforth, the two offices were voted for and filled 
separately; and the troubles of 1800 could never again arise in the same 
form, even though, of course, an election might still be thrown into 
the House (or, in the case of the vice-president, into the Senate) ^ 

Machinery for Nominating Candidates — The National Convention 

The next significant development had to do with a matter for which 
the framers of the constitution made no provision- at all, i.e., the nomina- 
tion of candidates. Under the electoral system intended, there would, 
of course, have been no occasion or opportunity for nominations. Once 
parties appeared, however, the situation was otherwise. Aiming at cap- 
turing control of the offices, they must be in a position to concentrate 
their support upon given candidates. This they could do only if such 
candidates were agreed upon in advance; and forthwith arose the need 
for machinery for selecting them. 

The first device hit upon was the one easiest to contrive, t.e., a caucus 
composed of the (national) senators and representatives of a given 
party; and it was employed regularly from 1800 to 1824. There were, 
however, serious objections to it. It acted only by assumed authority; 

lit remained legally po^ible for the president and vice-president to be members 
of different. parties; and this is still possible. The firmly established custom requiring 
every elector to cast ballots for both the presidential and vice-presidential candidates 
of his party can be depended upon, however, to avert so awkward a contingency. 
Incidentally, the rise of parties and the adoption of the Twelfth Amendment rele- 
gated the vice-presidency to a lower position in popular esteefii than had been 
intended for it. Originally, aZr candidates were to be considered, presumably, with 
reference to their fitness for the presidency. But after 1804 vice-presidential candidates 
became a species apart, their qualifications inevitably being iudged on different and 
less exacting lines. In this respect, ^the new system was a change for the worse. 

It may be added that on two or three occasions a few electors have cast their 
ballots for candidates other than those of their party. In the early stages of the 1944 
campaign, it was predicted that an appreciable number of Southern Democratic elec- 
tors would not vote for President Roosevelt for a fourth term; but the threat did 
not materialize. 
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it provided little or no voice for party members in states in which the 
party was in a minority; and it gave members of the legislative branch 
an influence in selecting the chief executive which they clearly were 
not intended to have. In a period of steadily broadening democracy, 
revolt against it became inevitable; and in 1831 both the National Repub- 
lican and Anti-Masonic parties turned to a plan of popularly chosen 
nominating conventions which already^ had won favor in the domain of 
state politics. Candidates were nominated and platforms adopted; and 
in 1832 the Democrats fell' into line with a convention of their own. 
Many political leaders, including Webster and Calhoun, opposed the 
new device on the ground that it gave too much power in party matters 
to the rank and file. Nevertheless, by 1840 the national convention had 
become the generally accepted means of putting both candidates and 
platforms before the voters; and such it has remained. 

To understand the way in which presidential and vice-presidential 
candidates are nominated nowadays, it is necessary, therefore, to know 
something about the national convention — ^how it is called, of whom it 
is composed, how it is organized, how it goes about its work, and what 
are its merits and defects. 

The national conventions of the two major parties, and likewise of 
such minor parties as have built up a permanent organization, are held 
on call of the national party committee. In January or February pre- 
ceding a presidential election, the committee meets (invariably in Wash- 
ington in the case of the Republicans and Democrats), decides upon the 
place and date of the coming convention, and authorizes the party or- 
ganizations in the states and territories to see that delegates and alter- 
nates are chosen in accordance with an apportionment set forth in the 
call. The Republicans commonly hold their convention about the middle 
of June, the Democrats two or three weeks later; and the place is 
selected — ^usually from a list of cities competing for both the advertising 
and the business that such a meeting brings — ^with an eye not only to 
routine matters like railroad connections and hotel and convention-hall 
facilities, but the preferences of influential candidates and of leading 
politicians, the need for stirring enthusiasm in a given state or, section, 
and other considerations of party interest or strategy.^ 

Except in so far as state laws regulate the method of electing dele- 
gates, every party determines for itself how its conventions shall be made 
up; national law has nothing to do with the matter. In earlier days, 
the party following in each state was commonly allowed a quota of votes 
(and of delegates) equal to the staters electoral vote, or, to put it differ- 
ently, the number of its senators and representatives in Congress. From 

1 Chicago, centrally located and with excellent hotel and auditorium accommoda- 
tions, draws more of the conventions than any other city ,* but St. Louis, Kansas City, 
Cleveland, Baltimore, and Philadelphia usually stand some chance of being selected. 
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1852 to 1872, the state delegations in the Democratic convention con- 
sisted of double this number, but each delegate had only a half-vote. 
After 1872, the number was determined in the same way, but each dele- 
gate had a whole vote; ^ and this likewise was the Republican plan from 
1860 until after the convention of 1912, In both parties, the regular 
practice long was to allow each state (a) four delegates-at-large, with two 
others for each congressman-at-large, if any, and (b) two district dele- 
gates for every congressman representing a district. 

It would seem an elementary principle that seats in a representa- 
tive body should be apportioned according to the numbers and location 
of the people to be represented. Manifestly, however, the national nom- 
inating convention has been constructed on no such plan. Before changes 
made in the last two or three decades, a Northern state containing few 
Democrats was entitled to exactly as many delegates in a Democratic 
convention as a Southern state, of equal total population, containing ten 
or twelve times as many. Similarly, Southern states yielding few Repub- 
lican popular votes (and, with rare exceptions, no electoral votes at all) 
sent to Republican conventions more delegates than Northern states, 
of less total population, which unfailingly rolled up substantial Republi- 
can majorities; slender Southern Republican minorities had great weight 
in selecting candidates and making platforms, but contributed little or 
nothing to party victory.^ 

For many years, protest among Republicans against these illogical 
arrangements was fruitless. But after the defeat of 1912 — following a 
party split aggravated by the South^s gross over-representation in the 
nominating convention— the matter was belatedly taken up; and eventu- 
ally, in 1923, the national committee (acting on instructions from the 
1920 convention) introduced a scheme under which each state became 
entitled to (a) one district delegate from each congressional district; (b) 
an additional delegate from each congressional district casting 10,000 
Republican votes for president or congressman in the last preceding 
election; (c) four delegates-at-large; (d) two additional delegates-at- 
large for each congressman-at-large that a state might happen to have; 
and (3) three further delegates-at-large (as a sort of bonus) if the state 
cast its electoral vote for the Republican presidential nominee in the 
last presidential election. Under this somewhat complicated plan, many 
states — chiefly in the South— continued to be over-represented. In the con- 
vention of 1944, however, the situation was further improved by a rule 
(adopted by the 1940 convention) under which only districts which cast 

1 Except that in all of the conventions from 1924 to 1944 inclusive each state was 
allowed eight delegates-at-large (half being women), each with a half-vote. 

2 Thus, in the convention of 1912, Georgia, which had cast only 41,692 Republican 
votes four years previously*, had twenty-eight delegates, whereas Iowa, with 275,210 
Republican votes in 1908, had only twentynsix ; and Alabama, Louisiana, Mississippi, 
and South Carolina, with a^total Republican vote of 42,592, had eighty-two delegates, 
while ‘^rock-ribbed” Pennsylvania, with a Republican vote of 745,779, had only 
seventy-six. 
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at least 1,000 Republican votes in the preceding presidential or mid- 
term congressional election were entitled to any delegate at all.^ 

With only minor modifications in a few instances, the Democrats 
adhered to the traditional plan until 1940. Under a rule then adopted, 
every state (beginning in 1944) carried by the Democrats in the pre- 
ceding presidential election became entitled to a bonus of two extra con- 
vention votes— an arrangement designed primarily to compensate the 
Southern states for their loss of a virtual veto on nominations when, in 
1936, a new regulation provided for nomination thereafter by simple 
majority rather than by the previous two-thirds.^ 

Speaking strictly, the composition of a national convention is defined 
in terms of votes, rather than of delegates; for although since 1872 the 
normal arrangement ha| been for each delegate to have one vote— the 
Republicans adhering to this usage fairly consistently — ^there has been 
nothing to prevent a state from sending a number of delegates exceed- 
ing the number of votes to which it was entitled, each delegate in such a 
case casting only a fractional vote. The motive for doing this has usually 
been to provide good convention-floor seats for the ^^boys from home^’; 
and in Democratic conventions the abuse of late reached astounding pro- 
portions. To the Chicago convention of J940, one Mississippi district sent 
fifty-four delegates to cast its two votes (each delegate shouldering the 
frightful responsibility of one-twenty-seventh of a vote!), and the state 
of Texas sent 132 delegates to cast a total of forty-six votes; all told, 
1,844 delegates appeared — although to cast only 1,100 votes. On com- 
plaint of officials in charge of seating arrangements, the 1940 convention 
decreed that thenceforth no state might send delegates in excess of twice 
its quota of votes; and in 1944 the total fell to 1,176. But in any event- 
recalling that for every delegate there is an alternate holding himself in 
readiness to take part whenever needed as a substitute— one can see that 
a national convention is bound to be a decidedly numerous body. Even 
the Republican convention of 1944 contained 1,065 delegates and the same 
number of alternates. 

Originally, delegates to national conventions were chosen in several 
different ways— by mass-meetings, by caucuses, by district and state con- 
ventions, even by state party committees. Gradually it became the prac- 
tice of the Republicans to elect delegates-at-large in state conventions and 
district delegates in conventions held in the several congressional dis- 
tricts; and by rules adopted in 1884 and 1888 the national committee 
made this plan obligatory. Viewing the state as the basic unit of repre- 

1 Some seventy-five districts, almost wholly in the deep South, consistently fail to 
meet this new minimum requirement. 

2 gee p. 232 below; and Proceedings of the Democratic National Convention^ 1940, 
pp. 200-202, 341-356. 

By courtesy, representation is given also by both parties to the District of Colum- 
bia and to various territories and dependencies, although these have no part in the 
final election. 
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sentation, the Democrats, however, were more likely to authorize selec- 
tion of all delegates at a state convention or by the state committee. 

Shortly after 1900, the direct primary began to be used in various 
states in nominating candidates for state and local ofiSces, and inevitably 
the question arose of applying the new device, by state law, to the choice 
of delegates to national conventions. This was first done by Wisconsin in 
1905, and so rapidly did the idea take hold that in 1916 more than half 
of the entire number of delegates of both of the leading parties were 
chosen, in more than a score of states, under the primary plan.^ Some 
states, beginning with Oregon in 1910, provided not only for popular elec- 
tion of delegates but for an expression of the voters’ preferences among 
the presidential Candidates; some even sought to bind the delegates to 
be guided by .preferences so expressed. From time to time, too, the ‘Sug- 
gestion was broached that the presidential primary, in some one of the 
numerous forms that it had assumed, be made nation-wide by federal 
law. In his first annual message (1913), President Wilson, indeed, went 
so far as to propose that Congress enact legislation under which candi- 
dates for the presidency and vice-presidency should be nominated by 
direct nation-wide action of the people, and that the national convention 
be transformed into a gathering merely of party officers and nominees 
for the purpose of declaring and accepting the verdict of the primaries 
and formulating the platform. Even had Congress been favorably dis- 
posed, however, it would probably not have been regarded as having the 
necessary power; eight years later, indeed, the Supreme Court became 
responsible for a ruling construed to mean that Congress had no authority 
to control nominating procedures at all.^ 

As it was, after starting off with apparently irresistible force, the 
presidential primary movement lost momentum. Since 1916, no additional 
states have adopted the device in mandatory form ; more than that, eight 
have abandoned it.® Direct primaries, in general, have not worked out 
as well as was hoped, and when employed in selecting delegates to 
national nominating conventions, they have disclosed many serious short- 
comings. One fault has been the very great cost to a presidential candi- 
date seeking to carry on a primary campaign throughout the country ; 
a second, the fact that primaries are held at different dates in the various 
states, which results in one state often having undue influence upon the 

^The Republican convention of 1912 refused to seat certain delegations chosen 
under direct primary laws, on the ground that long-established party rules required 
choice by conventions. But of course this attitude could not be maintained in the 
face of the undeniable right of the states to regulate matters of the kind. 

2 But see p. '262, note 2, below. 

’ 3 Iowa and Minnesota in 1917, Vermont in 1921, Montana in 1924, North Carolina 
in .1927, Indiana in 1929, Michigan in 1931, and North Dakota in 1935-. In addition, a 
law on the subject was declared uncohstitutiona,! in Texas in 1916, and an Alabama 
law was abandoned when the attorney-general of the state rendered an opinion 
pronouncing it also unconstitutional. Alabama, Michigan, Florida, f-nd Georgia, 
however, now have laws under which primaries may be employed when so ordered 
by the state committee of a party. 
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voting in other states; a third, that some of the strongest candidates 
usually decide not to enter the primaries in certain states, leaving the 
voters in such states opportunity to choose only among the weaker ones. 
In short, with primaries held in less than half of the states and, where 
held, showing many defects, the plan has furnished no genuine solution 
for the difficult and important problem of making the national conven- 
tion a body truly representative of the party. 

Nor does the future of the device look promising. Those who believe 
in it (and many people do so) very properly argue that it has never 
been given a fair nation-wide test. But the only way ^ which it could be 
given such a test would be by virtue of an act of Congress; and not- 
withstanding that the way seems to have been cleared constitutionally 
for such legislation,^ neither Congress nor people is sufficiently convinced 
of the intrinsic merits of the plan. Nor are the taxpayers prepared to 
shoulder the expense that would be entailed in disentangling the presi- 
dential primary from the primaries for state and local offices and oper- 
ating it as a separate piece of political machinery. Still further, while 
such a defect as the scattering of primaries over three or four months 
might be remedied rather easily, others — such as the cost of candidacy — 
could not. As for the recording of popular preferences among the candi- 
dates, that also has its limitations— especially if the attempt is «made 
to pledge delegates to vote for the popular choice. Candidates may with- 
draw before the balloting; new ones may enter the race; in any event, 
the ultimate selection will usually be a matter of give and take on such 
lines that a delegation will be greatly handicapped and embarrassed 
unless it has a free hand. Meanwhile, with the presidential primary 
surviving in mandatory form in only fourteen states (though the list 
includes several of the most populous ones, e.g., New York, Pennsylvania, 
and Illinois), the delegates of thirty-four states continue normally to 
be chosen in state and district conventions or by state central committees. 
Except in 1912, it has not seemed to make much difference in the final 
outcome whether delegates were chosen by primary or by convention; and 
even on that occasion the drift of Republican opinion in favor of Theo- 
dore Roosevelt, as revealed in the primaries, did not enable him to win in 
the Chicago convention.^ 

1 See p. 170 above. 

^ k similar Democratic drift toward Champ Clark did not prevent the nomination 
from going to Woodrow Wilson. In 1916, Hughes was nominated by the Republicans 
although he had been a primary candidate in only one state; also, in 1920, Harding, 
beaten in every primary where one had occurred except in his own state. Results of 
primaries in 1928 foreshadowed the nomination of Hoover and Smith, who, however, 
would almost certainly have been nominated had there been no primaries. The 
primaries of 1932 to 1944 inclusive had, on the whole, little significance except per- 
'haps, for the fact that in 1944 an adverse result in an early Wisconsin primary 
nipped in the bud a candidacy for the Republican nomination which had been 
expected to acquire formidable proportions, i.e., that of Wendell L. Willkie. For an 
excellent treatment of the entire subject, see L. Overacker, T/ie Presidentta? Primary 
(New York, 1926) ; and cf. her -^Direct Primary Legislation, 1936-1939,” Amer, 
Polit Sci. Rev., XXXIV, 499-506 (June, 1940). 
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The National Convention at Work 

Composed mainly of state and local party leaders and workers, busi- 
ness men, lawyers, and journalists, with a liberal admixture of governors 
of states, senators and ex-senators, congressmen and ex-congressmen,^ 
and state bosses, the convention of a major party meets in a large hall, 
lavishly decorated with flags, bunting, and portraits, and capable of 
seating usually from fifteen to twenty thousand people. The thousand 
or more delegates are accommodated on the main floor, grouped around 
placards bearing the names of their states; the equally numerous alter- 
nates are seated directly back of them; representatives of the press, 
together with radio reporters and commentators, are given generous 
space (about 1,300 seats in the conventions of 1944) ; the galleries are 
packed with intermittently interested and restless spectators; radio 
^^hook-ups’^ are in readiness to carry the proceedings to every corner 
of the land.^ Except during principal speeches and at occasional tense 
moments, there is a general buzz of conversation; bands fill in intervals 
with popular airs; deafening '^demonstrations^^ break forth from frenzied 
supporters of “favorite sons” or other candidates; sheer chaos sometimes 
prevails for an hour at a stretch. Small wonder that, many years ago, 
the late Lord Bryce was moved to remark that the setting seems hardly 
compatible with the deliberative work to be performed; ^ and indeed it 
is only because practically all of the problems are thrashed out and 
decisions made behind the scenes — ^in committee rooms, in the smoke- 
filled suites of influential delegates, indeed wherever private conferences 
can be held and understandings reached — that the body performs its 
functions effectively at all. 

Although under wartime conditions, the conventions of 1944 were 
streamlined to cover only three days, such gatherings usually last four 
or five days — sometimes longer. On the first day (following the normal 
procedure) , the meeting is called to order by the chairman of the national 
committee, who, after prayer has been offered and the call for the con- 
vention read, announces the list of temporary officers agreed on in advance 
by the nationSl committee ; whereupon — ^the list having been accepted 
by the convention, usually as a matter of routine — ^the temporary chair- 
man delivers a “key-note” speech (prepared before the convention) 

1 Formerly, the delegates always included a large number of postmasters, revenue- 
collectors, and other federal office-holders. The Hatch Act of 1939 (see p, 439 below), 
prohibiting political activity on the part of such office-holders (except those -haying 
to do with framing policy), now operates to debar them from serving. The constitu- 
tion (Art. II, § 1, cl. 2) forbids members of Congress to act as presidential electors; 
but, contrary to the spirit of the provision, they take part freely in selecting presi- 
dential candidates — ^which has come to be a far more important matter than serving 
as an elector. 

2 The radio first played an important part in the conventions of 1924. The Re- 
publican convention of 1940 was signalized by the first use of television on such an 
occasion, although the service was available only in a restricted area. . 

^ The American Commonwealth (4th ed., 1910), II, 193-194. Cf. E. P. Herring, The 
Politics of Democracy (New York, 1940), Chap. xvi. 





NOMINATING AND ELECTING A PRESIDENT 229 

eulogizing the party, drawing applause by referring to the great names 
associated with its past, assailing the record and ridiculing the promises 
of its opponents, urging harmony, and in general sounding a call to 
battle. Pending permanent organization, the rules of the convention held 
four years previously?' are adopted; and the day^s work may close with 
a roll-call of the states and territories, each delegation nominating, 
through its chairman, one of its members to serve on each of the four 
great committees: ^ (1) credentials; (2) permanent organization; (3) 
rules and order of business; (4) platform and resolutions — although the 
less wearisome plan is generally followed of permitting the chairmen of 
the several delegations merely to hand in written lists of proposed com- 
mittee assignments. 

The next sessions, extending over at least one day, are devoted to 
receiving and acting on the reports of these committees. The committee 
on rules and order of business submits a set of rules based on those of 
the House of Representatives and more or less similar to those of the 
previous convention, together with an order (3f business which adheres 
closely to past practice ; and its report is usually accepted with little or 
no discussion. The committee on credentials has the diflScult task of 
allotting contested seats, supposedly on the .basis of evidence filed in 
advance with the national committee. Sometimes, as in the Republican 
convention of 1912, contests are numerous; and according as they are 
decided, the scale may be turned for or against control by a given ele- 
ment of the party, or for or against the nomination of a -given candi- 
date. Hence, although the list made up and reported by the committee 
is usually accepted, heated controversy may arise and the committee 
may be overruled.^ 

The next step, normally — although sometimes it is taken before the 
list of approved delegates is fully made up — ^is to effect permanent 
organization. The committee on tha;t subject reports, nominating a list 
of permanent officials; and ordinarily the persons named are elected 
without debate, although it was only after a sharp contest on the floor 
that Senator Walsh was chosen permanent chairman of the Democratic 
convention of 1932. The permanent chairman will have many difficult 
decisions to make, and he must be both a, master of parliamentary law 
and a man of energy and decision. Not infrequently, he is a United States 
senator. 

Following a lengthy, and usually more restrained, speech by the new* 
presiding officer, the convention is ready for a report from the com- 

Both major parties now give women equal representation with men on the plat- 
form and resolutions committee, so that in this case each state delegation proposes 
two names. 

2 In the interest of harmony, two contesting delegations from a state are some- 
times admitted, each member being allowed a half-vote. This, for example, was the 
plan followed by the Democratic convention of 1944 in dealing with contesting dele- 
gations from Texa^although the ''regular'^ delegation walked out of the convention 
in protest. 
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mittee on platform and resolutions/ Starting commonly at least two or 
three days before the convention meets, and working day and night over 
a vast array of platform proposals— bombarded also with suggestions 
and demands from both delegates and outsiders ^ — ^the committee will 
usually have succeeded in whipping together a document which it can 
report unanimously;^ and while there is commonly some show of dis- 
cussion on the floor, and occasionally a lively contest, only rarely is 
anything finally voted that the committee has not proposed. As approved 
by the convention, the platform is likely to be a document filling ten or 
a dozen pages of print and touching upon a wide variety of topics/ 
On some matters it will make clear and definite pronouncements; on 
others— usually most others — it will be wordy and evasive; on still others, 
although perhaps of major interest and importance, it will be completely 
silent, for the reason that anything that could be said would tend to 
alienate votes. But there will be plenty of generalities, smugly reviewing 
the party^s achievements, indiscriminately indicting the opposition, and 
in other ways appet-ling to party pride and loyalty. By and large, the 
platform is viewed by the sophisticated, not as a program to be carried 
out to the letter if the party wins, but rather as a bid — ^I'equired by 
custom, and couched in the familiar catch-phrases — for the confidence 
and support of the less sophisticated elements in the electorate.® Fully 
understanding this, people are rarely so naive as to take a platform 
seriously — or even to read it. Sometimes, indeed — as in 1928 and 1932 — 
platforms are so overshadowed by the personalities and announced poli- 
cies of the candidates that, once the campaign is under way, they almost 
fade out of the picture.® 

3- Prior to 1932, the Democrats customarily nominated candidates before adopting 
a platform. In 1932-44, however, they adopted^ their platform first (as the Repub- 
licans have regularly done) ; and it seems safe to assume that this will be their prac- 
tice in the future. 

2 Especially from organized economic, business, professional, and reform groups 
such as the A. F. of L. and the C.I.O., the American Farm Bureau Federation, the 
American Legion, and the Chamber of Commerce of the United States. “Lobbying” 
by special interests, as we shall see, is by no means confined to the halls of Congress 
and of state legislatures. A president having his party's support for reelection nat- 
urally has a great deal to say about the platform on which he will run. Before being 
submitted to the Philadelphia convention, the Democratic platform of 1936 was 
approved in every particular by President Roosevelt, and a later version of it was 
rushed to him by airplane and further amended by him before being adopted. There 
was also nothing in the 1940 and 1944 platforms to which he had not given his 
advance approval. • 

s Although formally elected only after the convention opens, the platform com- 
mittee, or at any rate a sub-committee of it, will" have been constituted infoi’mally 
in advance, in order that it may thus begin work early. 

4 The brief, crisp platform (1,600 words) adopted by the Democrats at Chicago in 
1932 is a notable exception. The Democratic platform-makers of 1944 started ofi 
with the idea of a document even briefer, but in the end succumbed to pressures 
from groups demanding that this or that be included. 

^ Woodrow Wilson himself, after being nominated for a second presidential term 
by a party which four years previously had declared for only one term, bluntly 
asserted: “A platform is not a pro^am.” 

6 In 1944, the Institute of Public Opinion found that, three weeks after the 
Republican convention, not one voter in ten had any idea of what was^ in the party's 
platform on world affairs and not one farmer in twelve knew anything about the 
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At last, by the third or fourth day, the convention arrives at its Nomina- 
main objective, i.e., the nomination of candidates. The secretary calls candi- 
the roll of states, beginning with Alabama, and each delegation," in its ^ 
turn, has an opportunity to place a favorite son or other person in 
nomination. If the delegates of a state which stands near the top of 
the list choose to do so, they may yield to a delegation which under 
alphabetical order would not be called until later; and this opportunity 
to get a candidate's name officially before the convention in advance of 
others, and to touch off a demonstration in his behalf, may prove a 
decided advantage. Anywhere from two or three to upwards of a dozen 
names may be presented, each in a vigorous, eulogistic, and sometimes 
flamboyant nominating speech followed by briefer seconding speeches by 
delegates carefully picked to give an impression of widely distributed 
support;^ and no effort is spared by either the orators or the delegates 
and spectators favoring a given candidate to whip up enthusiasm for 
him. At the proper psychological moment, delegates and alternates may 
break forth with all manner of vocal and mechanical noise, seize flags 
and standards and start parading around the hall, and plunge the assem- 
blage into pandemonium from which it is extricated only when the en- 
thusiasts have reached a state of exhaustion an hour or more later. Occa- 
sionally such demonstrations are genuinely spontaneous ; but usually they 
are staged according to careful prearrangement, and, being known to be 
so, are viewed by on-lookers with mild amusement or growing impatience 
and quite fail in their purpose of sweeping the convention off its feet.^ 

When, finally, all of the names have been presented, the convention 
proceeds to vote. The roll of states is called again, and the delegations, candi- 
through their chairmen, announce their votes. Under early Republican 
procedure, each delegate might usually vote as he liked; in any case, he 
had a right to have his vote recorded separately. The Democrats followed Jemo- 
the different plan of permitting the state convention to require the dele- 
gates to the national convention to cast their votes in a block for one 
candidate ; and even if no such requirement was imposed, the delegation 
itself might, by majority vote, determine how the votes of all of its 

planks on agriculture. A month after the convention, the Republican candidates, 

Bewey and Bricker, met with a score of other Republican governors in a two-day 
conference at St. Louis and with them drew up a fourteen-point statement of policy 
considerably more explicit than the platform and expected to receive almost as much 
attention in the coming campaign. In point of fact, in the campaign both prin- 
cipal candidates devoted their attention so largely ' to attacking the Roosevelt 
Administration and its record that neither the party platform nor the St. Louis decla- 
ration received a great deal of emphasis. 

1 There have been instances in which convention oratory rose to the level of gen- 
uine eloquence. Robert G. IngersolFs ^^plumed knight^' apostrophe, placing Blaine in 
nomination at Cincinnati in 1876, is a case in point; also the ^^cross of gold’^^ speech 
which won William Jennmgs Bryan an unexpected nomination at Chicago in 1896. 
Emotionalism and bombast are, however, far more frequent. The Democratic con- 
vention of 1940 restricted nominating speedies to twenty minutes and seconding 
speeches (not to exceed four) to five minutes. 

2 Sometimes the spectators become demonstrative also, as notabb^ lu behalf of 
Wendell L. Willkie during the Republican convention of 1940* 
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meinbers should be recorded. This historic “unit rule^^ conformed to 
die states^ rights antecedents of the Democratic party, and had the 
practical advantage of augmenting the power and importance of a state 
in the convention’s proceedings. The rise of the presidential primary 
made it necessary for the Republicans to look more tolerantly on in- 
structed delegations, and, on the other hand, forced the Democrats to 
permit numerous exceptions to their unit rule. In so far as feasible, 
both parties still hold to their earlier practices; but in point of fact the 
majority of delegates are free to vote as individuals. 

Until rather recently, another important difference between Repub- 
lican and Democratic procedure was that whereas a simple majority of 
all votes cast was sufficient to nominate in a Republican convention, the 
Democrats required two-thirds. The Democratic rule dated from 1832, 
being at first applied to the vice-presidency only; in 1836, however, it 
was extended to presidential nominations as well. Although of certain 
theoretical merit, it, as well as the unit rule (with which it was closely 
connected) came in for vigorous criticism in later days, and party opin- 
ion increasingly demanded the abrogation of both.^ As already pointed 
out, the unit rule partially collapsed under the impact of the direct 
primary, instructed-delegation plan of choosing delegates; and a move- 
ment for doing away with the twin regulations failed at the Chicago 
convention of 1932 only because of reluctance to change the rules while 
the game was being played, i.e., while a contest for nomination was 
actually going on. The Philadelphia convention of 1936, however, found 
itself in a position to act; President Roosevelt was about to be renomi- 
nated without opposition, and hence the chances of no candidate would 
be in any way affected. The convention, therefore, rescinded the historic 
two-thirds requirement and prescribed that thenceforth nomination — 
for both the presidency and vice-presidency, of course — should be by sim- 
ple majority. No action was taken on the unit rule; but eventually its 
complete abandonment is likely to prove necessary as a means of prevent- 
ing nominations from being too much controlled by a few of the most 
populous states.^ 

After the votes of all of the states have been recorded and counted, 
the result is announced. Sometimes— especially when a president is being 
renominated — a single ballot suffices.® But often the votes are so divided 

1 The two-thirds rule was responsible for numerous convention deadlocks, and 
more than once — as in 1924r— it prevented the party's strongest candidate from 
receiving the nomination. 

2 Abrogation of the two-thirds rule deprived the South of the control over nomina- 
tions previously enjoyed by that section, and — as was evidenced in the 1944 con- 
vention — there is demand in that section for a restoration of the former system. 

3 No printed or written ballots are employed; all voting is oral. The term “ballot" 
is, however, commonly used to designate a vote. Occasionally a candidate has been 
nominated by acclamation, without a roll-call even being completed. The forces in 
the Democratic convention of 1940 supporting Franklin D. Eoosevelt for a third term 
hoped to accomplish his nomination in this way, but were frustrated by third-term 
opponents. 
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among a number of candidates that no one obtains the requisite majority, 
and additional ballots must be taken. In the course of these, weaker can- 
didates drop out; and eventually some one of the contestants- — or, per- 
chance, a ^^^ark horse’^ — emerges a victor. Sometimes the contest is very 
prolonged, the extremest case on record being the nomination of John 
W. Davis by the Democrats in 1924 on the 103rd ballot, after a deadlock 
lasting nine days. Abandonment of the Democratic two-thirds rule will, 
however, tend to prevent such occurrences in the future. 

The nomination for the presidency having been made, the weary dele- 
gates hurry their labors to a conclusion. A candidate for the vice-presi- 
dency is still to be named; and the same procedure — ^roll-call, nominating 
and seconding speeches, and balloting — ^is followed. But the contest is 
usually not very keen, and a decisive vote is soon reached.^ As a rule, 
the grounds on which the selection is made leave a good deal to be de- 
sired. The prize— such as it is — ^may be used to placate an important 
element in the party that has lost in the fight over the presidential nomi- 
nation or over the platform, or to enhance the chances of capturing a 
pivotal state. It will usually be bestowed also with a view to balancing 
the ticket: an Eastern presidential nominee calls for a Western vice-presi- 
dential nominee; a dyed-in-the-wool conservative must ordinarily be 
counterbalanced with a man of known liberal views, or vice versa,^ 
Every sort of consideration, indeed, may contribute to the decision except 
the one that ought to dominate, i.e.j that the person nominated stands 
a very fair chance of being summoned by fate to the White House, De- 
spite the melancholy fact that this has happened seven times in our history, 
and that on some occasions it resulted in a weak or unsuccessful adminis- 
tration, the vice-presidency is still, as some one has remarked, “lightly 
esteemed and carelessly bestowed.^' ® 

Two final tasks remain (or used to do so), one important, the other 
not at all so, and neither very arduous. The convention, or party con- 
gress, meets only once in four years, and there must be an accepted party 
authority to carry on during the interval and in due time to convoke and 
arrange for the next convention. This authority is the national com- 
mittee, consisting, as we have seen, of two members— a man and a woman 

^The nomination of Henry A. Wallace for the vice-presidency in the Democratic 
convention of 1940 stirred unusual excitement because many of the party leaders 
were opposed to him and resented President Roosevelt^s virtual dictation that the 
Secretary of Agriculture be made his running mate. Equal excitement was stirred in 
the convention of four years later, when, with Mr. Wallace vigorously supported by 
liberal and radical elements for a renomination, the President gave him only a gesture* 
of assistance and in the end threw his support to a successful rival, Senator Harry 
S. Truman. In contrast with what usually happens, the 1944 convention devoted 
alraost a full day— and its most strenuous one— to the vice-presidential nomination. 

2 This sort of thing did not happen ih the Democratic convention of 1940, but only 
because President Roosevelt insisted, upon, and contrived to bring about, the nomi- 
nation of a man holding views similar to his ow. There was probably not much 
difference in liberalism, too, between the Republican nominees of 1944. 

3 The nadir was reached in 1904 when the Democrats nominated a wealthy but 
undistinguished senator eighty-one years old I In all, nine out of thirty-four vice- 
presidents have gone on to the presidency. 
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— from each state and territory. Since, however, these persons are in all 
cases designated (in theory, ^^nominated’O either by the state delegation 
or through some kind of state primary, election of the committee by the 
convention is only a matter of form. The other task which at least 
formerly remained was to designate (usually by authorizing the con- 
vention chairman to appoint) two committees, each consisting of one 
representative from each state, to carry the news of their nomination to 
the respective candidates. Although giving the nominees opportunity to 
deliver more or less significant speeches of acceptance, the old-style 
“notification^’ ceremonies were expensive and rather perfunctory; and 
these days of quick and easy travel by air and communication by radio 
will probably see them permanently abandoned. Franklin D. Roosevelt 
got his campaign off to a dramatic start in 1932 by climbing into an 
airplane at Albany and a few hours later descending from the skies at 
Chicago to accept his nomination forthwith; in 1936, also, he appeared 
at Philadelphia and accepted his nomination as the closing feature of 
the convention; and in 1940 and 1944, without actually going to the Chi- 
cago conventions, he accepted his third and fourth nominations by radio 
broadcast— in the second instance, from a railway car on a siding near 
a naval station on the West Coast. Until 1944, the Republicans clung 
to the traditional notification ceremonies. In that year, however, Thomas 
E. Dewey, duplicating Mr. Roosevelt’s feat in 1932, journeyed from 
Albany to Chicago by air and accepted his nomination (as his running 
mate had already done) from the convention rostrum. 

The Presidential Campaign 

At an early date, the new national committee meets and organizes for 
work during the. coming campaign and the ensuing four years. A chair- 
man is chosen, nominally by the committee, but always in accordance 
with the wishes of the presidential candidate; and while the latter some- 
times— as in the case of both of the Roosevelts — ^largely determines 
the strategy to be employed, the chairman is officially, and as a rule 
actually, the campaign manager. Under his direction, sub-committees 
and auxiliary committees are set up; a treasurer is appointed and the 
quest for funds begun; headquarters are opened, usually in both an 
Eastern and a Western city, with subsidiary offices in a few other cen- 
ters; a ^^campaign textbook” (containing the platform, notification and 
acceptance speeches, biographies of the candidates, statistics and quota- 
tions tending to substantiate party arguments, and many miscellaneous 
materials) is published and given wide distribution; a speakers’ bureau 
is organized; and an appeal for votes is launched which, once the cam- 
paign has got actively under way (usually by early September), is kept 
up with increasing resourcefulness and fervor to the day of reckoning. 
•Campaigns for the election of senators and congressmen, state officials 
and members of state legislatures, and municipal and other local author!- 
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ties are, of course, , going on simultaneously, stirring all party machinery, 
from national committees to precinct committees, to new vigor and 
activity. 

^^No aspect of American political life is more familiar, even to younger 
people, than presidential campaigns; few have been written about more 
profusely by journalists, politicians and scientific students of political 
behavior. Comment here may therefore appropriately be brief. To begin 
with, it costs a great deal of money to run a presidential campaign; 
and while ideally the sums needed should be obtained from the great 
body of party adherents and supporters in the form of modest contribu- 
tions from many contributors, efforts to operate on such a basis have 
never been very successful. As a consequence, the parties must invariably 
rely mainly upon substantial gifts by people of substance, even though 
this opens a way for charges of undue influence of such people and the 
interests they represent, both upon the conduct of campaigns and upon 
the policies pursued by successful candidates once they are in office,^ A 
good deal of the money spent (although relatively less now than before 
radio broadcasting was introduced) goes for the preparation and dis- 
tribution of party /fliterature.^^ In addition to the campaign textbook, 
each party showers pamphlets, leaflets, posters, cartoons, and what not 
upon the press, upon local party workers, and upon the general public. 
Some of the materials are meaty, terse, interesting, and worth while, but* 
many are only reprints of unreadable speeches and compilations of un- 
digested statistics, pretty much a dead loss — except for collectors of 
waste-paper! It is a fair assumption that the great majority of voters 
read little or nothing relating to a campaign and its issues except what 
they find in their favorite newspaper.^ 

Then there is campaign oratory. The ^^stump^^ is the vantage point 
from which office-seekers and party workers have bombarded the voters 
as long as there have been elections, and the later stages of a presi- 
dential campaign find literally thousands of men and women going 
up and down the land haranguing audiences in great halls, in stadiums, 
in court-house yards, in school-houses, and in fact wherever crowds can 
be assembled, with sometimes parades and other demonstrations designed 
to rally the faithful and impress the hesitant. Ordinarily, a president 
seeking reelection stays fairly close to the White House and makes only 
a few speeches, Wilson in 1916, Hoover in 1932, and Franklin D. Roose- 
velt in 1936 being the principal exceptions; as president, he can keep the 
public eye and make the front page simply by his official acts and re- 
ported press conferences. A challenger, on the other hand — a Roosevelt 
in 1932, a Landon in 1936, a Willkie in 1940, a Dewey in 1944 — ^is 
likely to go on speaking tours taking him into all, or nearly all, prin- 

r gee pp. 192-197 above. 

2 H. A. Bone, Smear Politics; An Analysis of 1940 Campaign Literature (Wash- 
ington, B. C., 1941) ; T. M. Black, Bemoaratic Party Publicity in 1940 (New York, 
■1941).,.:V , 
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cipal sections of the country, particularly if, as in the cases of Landon 
and Willkie, he had not previously been widely known. It is, however, 
a matter of opinion whether any candidate gains more than he loses 
by dashing around the country. Such traveller-candidates as Bryan and 
Willkie failed to reach the White House; Charles E. Hughes would almost 
certainly have beaten Woodrow Wilson in 1916 if he had stayed away 
from California.^ 

Also there is the radio. In part, the disparaging remarks made above 
about campaign literature were inspired by the fact that in these later 
days voters depend more upon the ear than upon the eye — ^more upon 
what they hear than upon what they read. In the United States as in 
no other country, radio broadcasting has revolutionized electoral tech- 
niques. Formerly, candidates and other campaign orators could reach 
by voice only those people who would take the trouble to attend their 
meetings; nowadays, they project themselves into the voters’ homes, 
competing, to be sure, with sport and entertainment features, but cer- 
tainly getting a hearing far beyond the limits of their visible audiences. 
Broadcasting time is limited and expensive; and this makes for more 
carefully prepared speeches. The same speech, furthermore, cannot be 
used twice. At all events, the ablest speakers that the parties can enlist 
may be heard and their arguments compared in twenty-five million 
homes the country over.^ Small wonder that in 1940 more than fifteen 
per cent of the total outlay of the Republican national committee, and 
over seventeen per cent of that of the Democratic committee, went to 
broadcasting companies in payment for access to the air, and in 1944 
proportions even larger.^ 

Still another newer campaign feature is advance polling of the voters, 
by the sampling method, carried on most extensively some years ago by 
a now extinct weekly publication, the Literary Digest, and employed with 
rather rernarkable success in the most recent campaigns by the American 
Institute of Public Opinion (conducting the well-known “Gallup poll”), 
the magazine Fortune, and other private agencies. The ebb and flow of 
popularity of the candidates is measured and reported upon through the 
press, usually weekly; and, although always in some danger of being 
misled, candidates and party managers alike derive information which 
may lead to important decisions concerning issues to be emphasized or 

3- On campaign debate and oratory, see E. P. Herring, The Politics of Democracy, 
Chap, xvin. 

2 In 1940, the Republican candidate, Wendell L. Willkie, introduced the new tech- 
nique (not utilized since) of employing radio time for reading and answering, in 
conversational style, questions addressed to him from over the country^— in short, a 
sort of long-distance round-table. 

3 Useful discussions of presidential campaigns will be found in A. N. Holcombe, 
^'Mechanics and Maneuvers of Campaigns” (a radio address in Oct., 1932, obtainable 
from the University of Chicago Press) ; R. C. Brooks, Political Parties and Electoral 
Problems (3rd ed.), Chap, xn; P. H. Odegard and E. A. Helms, American Politics, 
Chaps, xvi-xix; V. 0. Key, Jr., Politics, PartieSj and Pressure Groups, Chap, xvm; 
and R. V. Peel and T. C. Donnelly, The 1928 Campaign; An Analysis (New York, 
1931), and The 1932 Campaign; An Analysis (New York, 1935). 



NOMINATING AND ELECTING A PEESIDENT 237 

soft-pedaled and areas in which effort is useless or, on the other hand, 
should be redoubled. The published results, and the forecasts based on 
them, may also considerably influence campaign contributions. In addi- 
tion to polls, there are ^^surveys,” leading also to eagerly awaited fore- 
casts grounded upon poll results, press estimates, studies of historical 
trends, and other factors, and most commonly conducted by newspapers 
like the New York Times, the Washington Star, and the Chicago Tribune^ 

Casting and Counting the Electoral Vote 

What happens after the last local ^^spellbinder” has descended from 
the rostrum, the last national ^^hook-up” has brought the leading candi- 
dates' appeals to the voter at his fireside, and the last rosy forecast has 
been given out by an at least outwardly confident party chairman? Early 
in the campaign, party conventions or committees, in each state, have 
made up the respective ^^slates” of presidential electors, and in due 
course ballots were prepared on which (in all except seventeen states) 
the lists of electors were printed in parallel columns, under the familiar 
party symbols.^ When the people finally go to the polls, they think of 
themselves as voting for president and vice-president; and, barring cer- 
tain contingencies, they do actually determine who shall fill these two 
high oflSces. In form, however, they vote only for the electors, even 
though they usually do not know or care who they personally are ; and 
in a few states the names of the presidential and vice-presidential can- 
didates do not appear on the ballots. 

To many persons it would come as a surprise to be told that the 
presidential electors were not always chosen exclusively, or even mainly, 
by popular vote. A national law dating from 1845 requires that they 
be elected in all cases on the Tuesday following the first Monday in 
November; but as for the mode of selection, there has never been any 
nation-wide rule except a simple constitutional provision that each state 

^In 1940, Fortune's poll indicating 55.2 per cent of the popular vote for Roosevelt 
proved erroneous by only one-half of one per cent. The Gallup poll underestimated 
his vote by 2.7 per cent. Even before the nominating conventions were held, Mr, 
Louis H. Bean, economic adviser to the Secretary of Agriculture, predicted, on the 
basis of study of the available statistical and other data, that the Democratic can- 
didate would receive between 54 and 55 per cent of the popular vote— -the actual 
figure turning out to be 54.7. In 1944, the Gallup poll again proved reasonably accu- 
rate, although some other forecasters did not fare so well. On the general subject, see 
L. H. Bean, Ballot Behavior; A Stiidy of Presidential Elections (Washington, 1940), 
espec. Chap, x, and V. 0. Key, Jr., Politics, Parties, and Pressure Groups, Chap. xx. 
Criticisms of polls as having little trustworthiness or utility are directed mainly to 
tests of opinion on particular issues or questions rather than to tests of electoral 
alignments. Cf. L. Rogers, “Do the Gallup Poles Measure Opinion?,'^ Harper’s Mag,, 
CLXXXIII, 623-632 (Nov., 1941). 

It goes without saying that there are many forms of campaign activity in addition 
to those here mentioned. One effectively stressed in the 1944 contest was getting 
voters registered. 

2 The number of electors on the party lists in a given state corresponds, of course, 
to the number of electoral votes to wjich the state is entitled. The electors them- 
selves are usually party leaders of other prominent party members, but, as noted 
above, may in no case include members of Congress or holders of office under the 
national government.^^ ^ ^ ^ 
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shall determine the matter for itself by action of its legislature. At the 
outsetj the legislature itself elected in a majority of states, and the peo- 
ple took no direct part at all. As democratic sentiment grew, however, 
popular election was substituted in one state after another, with the 
result that after 1832 the legislature elected only in South Carolina, and 
there only until the Civil War. 

In states in which the electors were from the first chosen by the people, 
it was at one time not unusual to employ a district system, under which 
one elector was chosen by the voters of each congressional district and 
two were elected by those of the state at large. The competition of 
political parties, however, caused this plan to lose favor. Under the dis- 
trict system, the electoral vote of a state was likely to be divided among 
two or more candidates ; to win the full vote, it was necessary for a party 
to carry every district. The alternative was, of course, a general ticket 
system, under which a party could make a clean sweep merely by securing 
a plurality throughout the state as a whole. Enhancing, as it did, the 
general importance of a state in national politics, this plan won the 
support both of party leaders and of public sentiment. In 1832, only 
four states retained the district system; and they soon gave it up. Michi- 
gan reverted to it in 1891, but only temporarily.^ In every state, therefore, 
each voter votes for as many electors as his state is entitled to, e.g., 
forty-seven in New York, twenty-eight in Illinois. 

A majority in the electoral college is necessary to victory — ^unless 
achieved through election by the House. But this does not prevent us 
from having ^^minority^' presidents, i.e., presidents who (speaking strictly, 
the electors who chose them) received fewer than half of the total popu-^ 
lar vote cast. Lincoln, in 1860, obtained more popular votes than did 
any one of his competitors, but nevertheless polled half a million less 
than half of the whole number recorded. Wilson, in 1912, received two 
million more popular votes than did his nearest competitor, Theodore 
Roosevelt, yet only forty-two per cent of the total. In both of these cases, 
the opposition was unusually divided. But the same thing can happen 
even if there are only two major tickets in the field. Hayes was elected 
over Tilden in 1876, although his popular vote was about three hundred 
thousand smaller; and Harrison triumphed over Cleveland in 1888, al- 
though with one hundred thousand fewer votes. All that a candidate 
needs in order to obtain the full electoral vote of a state is a plurality of 
the popular vote in that state. Popular pluralities, no matter how small, 
in a sufficient number of states — and no very great number, if the list in- 
cludes populous states like New York, Pennsylvania, and Illinois— insure « 

1 A Democratic legislature of a state which was normally Republican sought in 
this way to insure that in the approaching presidential election the Democrats would 
secure a share of the electoral votes. The plan succeeded; nine Republican and five 
Democratic electors were chosen. But when the Republicans regained control of the 
legislature, they lost no time in restoring the earlier law. The act of 1891 was upheld 
by the Supreme Court in McPherson v. Blacker, 146 IT. S. 1 (1892) . 
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election. The opposing candidate, although failing to carry enotfgh states 
to give him the requisite number of electoraP votes, may have swept 
those he did carry by sufficiently heavy majorities to give him the cold 
comfort of priority in terms of popular votes. Wilson’s six million popu- 
lar votes in 1912 were so distributed as to win 435 electoral votes; 
Roosevelt’s four million were so distributed (involving pluralities in 
only six states) as to win only 88; Taft’s three and one-half million 
curiously contained only two pluralities, f.e., in Vermont and Utah, and 
yielded only eight electoral votes.^ 

The fact that the entire electoral vote of a state falls to the candidates 
who poll a mere plurality of the popular vote leads the parties to con- 
centrate their campaign efforts upon doubtful states, especially those 
which have a large electoral vote. New York is such a state; and the 
party managers are never likely to forget that in 1884 fewer than six 
hundred popular votes swung that state’s thirty-six electoral votes to 
Grover Cleveland, and that it was these votes that made him a victor over 
the Republican candidate. This intensification of party activity in pivotal 
states is disadvantageous in that it presents a special temptation to party 
workers to resort to vote-buying and other corrupt or dubious practices. 

The theory of the constitution is that the electors are officers of their oastmg 

the elec- 

respective states, and it was on this account that the states were left toraivot 
free to determine how they should be chosen. The place where each group 
meets within its state is fixed by the legislature thereof (being, natu- 
rally, the state capital) ; and if the electors receive any remuneration 
for their services, it must come out of the state treasury. A federal statute 
of 1934, however, requires that they meet in the respective states and cast 
their ballots on the first Monday after the second Wednesday in De- 
cember following their election. And the Twelfth Amendment to the 
constitution enjoins that the voting be by ballot; that presidential and 
vice-presidential candidates be voted for separately; that distinct lists be 

1 The arithmetic of our presidential elections presents no end of curious features. 

In 1928, 1,067,586 Democratic votes in Pennsylvania and 2,089,863 in New York 
failed to yield a single presidential elector. On the other hand, it would have required 
a shift of only 416,055 votes in certain close states, out of a total presidential vote 
of over thirty-six million, to make Mr. Smith president instead of Mr. Hoover. In 
1936, 27,752,309 popular votes (sixty per cent of the total) yielded President Roosevelt 
523 electoral votes (ninety-eight per cent of the total) ; 16,682,524 popular votes 
yielded Governor Landon only eight electoral votes. Each Roosevelt electoral vote 
represented the preferences of 53,000 voters; each Landon electoral vote, those pf 
2,085,000. In 1940, 27,243,466 popular votes yielded President Roosevelt 449 electoral 
votes, and 22,304,755 yielded Mr. Willkie only 82. In 1944, 25,602,505 popular votes 
yielded Roosevelt 432 electoral votes, and 22,006,278 yielded Mr. Dewey only 99. 

For an interesting exposition of how the 1928 election would have worked out under 
a proposed constitutional amendment leaving each state its existing allotment of 
electoral votes but distributing them, in each state, among the candidates in propor- i 

tion to their popular votes, see Proportionol Representation Rev y 3rd ser., No. 94 
(Apr., 1930), Under such a plan, Roosevelt in 1936 would have received approxi- i 

mately 322 electoral votes and Landon 194. Complete data (withRelpful maps) on 
eleven presidential elections ending with that of 1936 are presented in B. E. Robinson, 

The PresidenUal Vote, 1896-1932 (Stanford University, 1934), and The Presidential 
Tote, iW (Stanford University, 1940). 
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made up showing all persons supported for either office, with the number 
of votes received by each; and. that these lists, signed and sealed in 
duplicate, be transmitted to the president of the Senate at the seat of the 
national government.^ As evidence of their power to act, the electors 
transmit also their certificates of election, bearing the signature of the 
governor. 

The constitution is explicit enough on most matters, but curiously 
vague on the counting of the electoral vote. The Twelfth Amendment 
says that '^the president of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the certificates 'and the 
votes shall then be counted.^’ But who shall make the count? The con- 
stitution is silent. If conflicting returns are sent in from a state, who 
shall decide which shall be received and which rejected? Again, the 
constitution does not say. For nearly a hundred years, no serious diffi- 
culty arose because of this. In the Hayes-Tilden contest of 1876, how- 
ever, two sets of returns were sent to Washington from each of four 
different states; and only after an extra-constitutional electoral com- 
mission, consisting of five senators, fi^ve representatives, and five justices 
of the Supreme Court, had passed upon the evidence was Hayes declared 
elected (185 to 184), without a vote to spare. The country was kept in 
suspense until within two days of the time for the new president to be 
inaugurated.^ 

When the excitement died down, public-spirited men of both parties 
began looking for some w^ay of preventing similar trouble in the future. 
The problem, however, was a thorny one, and a decade passed before 
any agreement could be reached. Finally, in 1887, an Electoral Count 
Act supplied at least a partial solution.^ Recognizing that presidential 
electors are state officers whose right to act is certified by the governor, 
and who meet and perform their sole task •within the state boundaries 
and under state authority, the new law placed responsibility for settling 
disputes as far as possible upon the states themselves. Any determination 
of a dispute (it provided) in accordance with a state law covering the 
subject, and arrived at not less than six days before the time fixed for the 
meeting of the staters electors, should be accepted as conclusive. Mani- 
festly, however, the authorities of a state might fail to arrive at a settle- 
ment which everybody would accept, and conflicting returns might still 
make their appearance at Washington. In such an event, the two houses 
of Congress, acting separately, were to decide which set of electors was 

1 An act of 1887 requires that two copies of the lists be transmitted also to the 
secretary of state (at Washington). Formerly, all were sent from each state by 
special messenger. Under the terms of an act of 1928, however, they began in that 
year to be sent by registered mail ■ 

2 A. C. McLaughlin, A Constitutional History of the United States, Chap, xnvni; 
P. L. Haworth, The Hayes-Tilden Disputed Presidential Election of 1876 (New 
York, 1906). 

®^24 U, 8, Stat, at Large, Pt. ii, 373-375, The act was passed by a Congress domi- 
nated by the Democrats, who always contended that they had been defrauded in 



■ 4 0 'VVM Vi-"— 

NOMINATING ANB ELECTING^A PRESIDENT' 241 

entitled to be recognized. If, as might easily prove the case, the two houses 
could not agree, any set of returns* having the advantage of being certi- 
fied by the governor of the state should be accepted; and if no returns 
came with such endorsement (and the two houses still could not agree on 
which returns to accept) , the state concerned was to lose its vote in that 
particular election. 

Although imperfect, this legislation went perhaps as far toward solv- 
ing the problem as was feasible. There was doubt about the power of 
Congress under the constitution to exercise control over such aspects 
of presidential elections, and there was still no guarantee against a 
state’s vote being forfeited because of inability of both the state itself 
and Congress to resolve a conflict. To be sure, it might be held that if a 
state cannot settle its own electoral disputes, it may reasonably be ex- 
pected to shoulder the consequences; and it must be added that to this 
day only a few of the states have provided by law for handling contro- 
versies of the kind. Disfranchisement under any conditions, is, however, 
undesirable.^ 

Ordinarily, of course, the counting of the electoral votes is a mere 
formality ; the country knows a long time in advance what the outcome 
will be. On the day fixed by law — ^formerly, the second Wednesday in 
February, ‘but now the sixth day of January — ^the members of the two 
houses gather in the hall of the House of Representatives, with the 
president (or president pro tempore) of the Senate in the chair. Two 
tellers — a Democrat and a Republican — have previously been appointed 
by each house. Starting with Alabama, and proceeding in alphabetical 
order, the presiding officer opens the certificates transmitted by the sev- 
eral electoral bodies, hands them to the tellers (who read them aloud 
and recotd the votes), and announces ‘the outcome, which is duly en- 
tered, with a list of the votes, in the journals of the two houses. The 
person receiving the largest number of votes for president, provided the 
number is a majority of the whole number of electors chosen, ie., 266 
out of a total of 531, is declared elected; and similarly in the case of the 
vice-presidency. 

In the event that no candidate for president receives a majority, the 
election is, of course, thrown into the House of Representatives, where 
each state has one vote, to be bestowed as the majority of the state dele- 
gation determines. Until 1804, the choice of the House in such a con- 
tingency was to be made between the candidates who were tied, if there 
was a tie, or among those highest on the list (up to five) if there was 
simply lack of a majority. The Twelfth Amendment, however, pro- 
vided for selection among “the persons having the highest numbers not 
exceeding three.” A majority of all the states is necessary to elect. Since 

^Even when there is no dispute, Congress can scrutinize the electoral vote in any 
state to determine whether it has been “regularly given/’ ie., cast, counted, and re- 
ported in the manner prescribed by the constitution and laws. If either house decides 
that in any instance there has been irregularity, the state’s votes are not counted. 
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1801, the president has been chosen by the House only once, ie., in 1825, 
when John Quincy Adams emerged victor over Jackson, Crawford, and 
Clay. If no candidate for the vice-presidency obtains a majority of the 
electoral vote, the Senate — ^the members voting as individuals— choose 
from the highest two, the victor being required, however, to receive the 
votes of a majority of the whole number of senators. Vice-President 
Richard M. Johnson was elected in this way in 1836. 

Notwithstanding all the constitutional and statutory regulations on 
the subject, it is still possible for the country to come up to the expira- 
tion of a presidential term with no president-elect ready to be inaugu- 
rated. Not only may the choice itself still be hanging fire, but a man duly 
elected may have died before the inauguration date, or may have failed 
to qualify (as, for example, by refusing to serve) . Providing belatedly for 
such contingencies, the Twentieth Amendment, adopted in 1933, stipu- 
lates (1) that in case of the death of a president-elect, the vice-president- 
elect shall become president, and (2) that if at the time for inauguration 
a president-elect has not been chosen or has failed to qualify, the vice- 
president-elect '^shall act as president until a president shall have quali- 
fied.^^ Conceivably, Jiowever, the same situations might arise as to both 
president-elect and vice-president-elect; and for this contingency the 
Amendment authorizes Congress to make provision by law — ^which, never- 
theless, it has thus far failed to do. 

Proposed Changes in the Method of Electing the President and 

Vice-President 

Proposals for altering the method of electing the president and vice- 
president have been discussed from time to time throughout our national 
history. The Twelfth Amendment remedied certain defects; the Twentieth 
removed others; and various statutes, notably the Electoral Count Act 
of 1887 and an act of 1934 passed in pursuance of the new calendar 
introduced by the Twentieth Amendment, improved matters still further. 
But the chief anomaly remains. On being asked, the average person 
would probably reply at once that this anomaly is the electoral college; 
and there is no denying that that device has never, except at the be- 
ginning, functioned as intended, or that, so far as its formal acts are 
concerned, it could readily be dispensed with. The actual anomaly, how- 
ever, is not so much the electoral college itself as the practice under which 
popular votes are translated into electoral votes, which in turn are 
awarded to candidates on the basis of state-wide pluralities— a principle 
or plan of translation which, resting as it does on state, not national, 
authority, could be perpetuated even if the electors themselves were 
eliminated. The plausible suggestion, often heard, that the electoral col- 
lege be abolished and the people permitted to choose the president in 
form as well as in fact therefore touches a matter which is not so simple 
as it sounds. Should the country.be thrown into one grand constituency 
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and elect by plurality or majority of the total popular vote, with no 
reference to state lines? Or should voting continue to be by states, and 
election take place by direct vote of the people on a basis of plurality 
in a majority of states? Or should the electoral college as such be dis- 
carded, yet the popular vote in each state be translated, as now, into 
electoral votes and the undivided electoral vote of a state be awarded 
to a candidate receiving a popular plurality in the state? Or, finally, 
should this last-mentioned plan be followed, except that the electoral 
votes in a state, be awarded, not on the state-wide principle, but in pro- 
portion to the popular vote polled by each of the condidates? 

The first of these possibilities, defying ail considerations qf state in- 
terest and pride, may be set down at once as impracticable, even if de- 
sirable.^ The second is objectionable because it would enable a number 
of the smaller states to swing an election by means of only a minority probable 
of the nation-wide popular vote; although it is not to be forgotten 
that the present system overweights the small states, ^ and that we have 
a good many ^^minority’^ presidents under it. The third alternative has 
something to be said for it. It would at least get rid of a fifth wheel to 
the wagon ; and it was in this form that a constitutional amendment 
sponsored by the late Senator George W. Norris twice narrowly failed 
to secure the necessary two-thirds vote in the Senate in May, 1934. 

Greater gain, however, would flow from adoption of the fourth plan 
enumerated above, i.e., one under which the electoral vote a state 
would be computed and allotted on a proportional rather than a general 
ticket basis and a state’s entire electoral vote thus would be prevented 
from going to a given candidate simply because he happened to obtain 
a bare plurality of the popular vote, and notwithstanding that he might 
have run a poor second, or even third, in important sections of the 
state.® As Michigan’s experience with her law of 1891 reminds us, there 
is, even now, nothing to prevent a state from independently adopting the 
proportional principle (the Michigan plan based it on districts) — although 
the formality of choosing electors could not, of course, be abandoned 
without amending the federal constitution. But here again the great ob- 
stacle is state interest and pride; New York will be a far weightier factor 
politically if all of her forty-seven electoral votes unfailingly go to the 
same candidate than if her votes could be divided and scattered; and 
so with every other state. The same considerations, therefore, that 
originally influenced one state after another to give up the district 

1 Small states would lose heavily, and large states gain, in electoral power; de- 
barring Negroes from voting as they do, the Southern states would be at special 
disadvantage. The plan could hardly be operated at all except on the basis of a 
uniform national suffrage and election law— whiqh, however, certainly could not be 
secured. 

2 Because Senate as well as House seats figure in the apportionment of electoral 

votes. . . . • 

^ Representative Clarence F. Lea of California, in 1944, reintroduced a constitu- 
tional amendment on the lines of this fourth plan. 
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plan may be counted upon to block any attempt to revive it or anything 
resembling it, except perhaps locally and sporadically ; and one is bound 
to conclude that, although the way in which we choose our chief execu- 
tive could undoubtedly be improved in a number of respects, the outlook 
for reform— beyond a possible discontinuance of the electoral college, 
which would be relatively unimportant unless the state-wide plurality 
system were abandoned with it — ^is not promising.^ 

Results of Popular Election in Terms of Presidential Fitness 

Under the procedures described, thirty-two different men have at- 
tained the presidency — ^twenty-five by being elected directly to the office 
and seven by succeeding a deceased chief executive. In exercising their 
electoral function, what soil) of a record have the people established? How 
do the presidents that they have chosen measure up in terms of capacity, 
vision, diligence, and other qualities of statesmanship? 

Some sixty years ago, Mr. (later Lord) Bryce included in his widely 
influential book, The American Commonwealth, a chapter entitled ^Why 
Great Men Are Not Chosen President.” ^ He did not mean to imply that 
none such is ever chosen. But, looking back over a line of twenty presi- 
dents who had served the nation in its first hundred years, our friendly 
English critic could not see that the people had shown any consistent 
disposition to elevate even their strongest men (leaving aside the question 
of sheer ^^greatness”) to the highest office in their power to bestow. Nor 
do they seem to have developed any such inclination in later days. 
Through a century and a half, American presidents, another foreign 
observer affirms, have for the most part been mediocre when compared, 
for example, with British prime ministers during the same period.^ The 
judgment may be a trifle severe, but it has enough validity to be dis- 
turbing. 

Some people believe that if the plan of election originally adopted had 
been adhered to, the general level would have been higher. Perhaps it 
would; though there is no way of proving it. In any event, the early 
rise of political parties and of such party machinery as the national 
nominating convention doomed that system to eclipse and brought into 
play a wholly different one under which the president became the choice, 
not (except in form) of the electoral college, nor yet, in any very exact 
sense, of the people as a whole, but essentially of a political party which, 
having made a candidate its standard-bearer, went on to amass enough 
votes to carry him to victory. To be sure, such a party candidate is 
initially named by a gathering of delegates presumed to reflect the senti- 

^On the general subject, see J. E. Kallenbach, “Recent Proposals to Reform the 
Electoral College System,” Amer. Foliti Sci, Rev^ XXX, 924-929 (Oct., 1936) ; L. 
Rogers and W. Y, Elliott, “Shall We Abolish the Electoral College?,” Forum, 
XCVII, 18-22 (Jan., 1937) ; “Should the Electoral College Be Abolished?” [Sym- 
posium], Cong. Digest, XX, 67-96 (Mar., 1941). 

2 Vol. I, Chap. VIII. 

sH. J. Laski, Parliamentary Government of England (New York, 1938), 243. 
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ments of a large segment of the voters. To be sure, too, he cannot reach 
the White House unless the voters support him in sufficient numbers. But 
at election time they have opportunity to choose among only two or three 
or half a dozen candidates picked and put before them; and whoever 
becomes president does so by virtue of having been chosen in the first 
instance by a party as an available candidate. 

Unhappily, however, the considerations and circumstances making a 
man available as a party candidate are not always — ^perhaps not even 
usually — ^those that will give him high rank as a president after he is 
elected. Any one- familiar with our national politics can recall plenty of 
presidential candidates who emerged as party standard-bearers almost 
as from a lottery. Convention deadlocks among strong candidates open 
the way for compromise on a weaker one; decisions by bosses in hotel 
hide-outs are passed on to harassed conventions as virtual mandates; 
the necessity for carrying a large pivotal state may outweigh all con- 
siderations of broader statesmanship. In contrast with the English prime 
minister, who invariably advances to his post of prestige and power 
along a rugged line of accumulating experience in the House of Commons 
and in successive higher executive posts, ^ the nominee may have had little 
or no experience in handling the intricate relations between executive 
and legislative branches which will become one of his supreme tasks if 
he is elected. 

Under conditions such as these, the rough and tumble of party politics 
kept Hamilton, Gallatin, Clay, Calhoun, Webster, Seward, Sumner, Hay, 
and Root from the presidency, while bringing into the office mediocrities 
like William Henry Harrison, Pierce, Buchanan, Johnson, and Harding. 
Of course, it is only fair to remember that the system, within three- 
quarters of a century, gave us Lincoln, Cleveland, the two Roosevelts, 
and Wilson; also that a good many presidents — ^Hayes, Arthur, McKinley, 
and Taft, among more recent ones — ^while lacking any special claim to 
distinction, nevertheless proved of at least good average capacity. Per- 
haps, after all, as Lord Bryce commented in a later book, ^^things have 
on the whole gone better than might have been predicted.^^ ^ 

ip. A, Ogg, English GovemmerU and Politics {2n& ed.), 130-133. 

2 Modern Democracies (New York, 1921), II, 73. For an interesting study of the 
professional backgrounds of American presidents, see S. Herbert, “The Premiership 
and the Presidency,'^ Economical No. 17 (June, 1926). The writer shows that while 
our presidents do not uniformly have legislative experience, as do English prime 
ministers, a majority of them have had such, usually in state legislatures, occasionally 
in the national House of Representatives, rarely in the national Senate. A great deal 
of illumihatin’g information on the presidency and its practical workings can be 
gleaned from A. Nevins, Grover Cleveland ; A Study in Courage (New York, 1932); 
Theodore Roosevelt; An Autobiography (New York, 1913) ; H. F. Pringle, Theodore 
Roosevelt (New York, 1931), and The Life and Times of William Howard Taft (New 
York, 1939) ; W. E. Dodd, Woodrow Wilson and His Work (Garden City, 1920) ; 
W. A. White, A Puritan in Babylon; The Story of Calvin Coolidge (New York, 
1938) ; and The Public Papers and Addresses of Franklin D. Roosevelt, 5 vols. (New 
York, 1938), with supplementary volumes listed on p. 395 below. Cf. 0. Straus, 
Under Four Administrations (New York, 1922). 
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Certain qualities, it is manifest, a president must have if he is to be 
successful; with rare exceptions, he will realize the possibilities of his 
high office only in the degree to which he possesses them. He must be 
able; he must be diligent; he must be honest; he must be courageous; 
he must be tactful; he must be capable of making large decisions 
promptly, intelligently, and in clear-cut fashion; above all, one is tempted 
to say, he must be a good politician, adept at working with men, man- 
aging them, and inspiring their confidence. Not all presidents, of course, 
have fully measured up to these requirements. The office has happily been 
preserved unsullied by personal turpitude; but some incumbents have 
been too lenient toward self-seeking and corrupt men surrounding them. 
No president has been wanting in patriotism; but some have lacked 
courage and decision, and one or two have been notably deficient in tact. 
Strange as it may seem, two within the recollection of the present genera- 
tion (Taft and Hoover) were not clever enough at politics for either 
their own comfort or the country's good. 
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1. ORGANIZATION, POWERS, AND PROCEDURES 
CHAPTER XIV 

THE STRUCTURE OE CONGRESS 

To this point, we have been concerned with basic aspects of the Ameri- 
can governmental system, considered as a whole* With background thus 
established, we now turn to a study of government as organized and 
operated on each of the three great levels characteristic of our system, 
i.e., (1) national, (2) state, and (3) local.^ Governments on these three 
levels do not, of course, operate in isolation from one another; on the 
contrary, they have much in common, and are in these days more than 
ever interlocked. Each can be understood more adequately as a going 
concern, however, if, at the stage we have reached, attention is concen- 
trated upon one at a time. 

Turning as we first do to the national government, we find it permeated 
and conditioned by three great principles which largely supply the pattern 
for our study. One of these, ie., that, however towering and almost 
overwhelming it has come to bej it is nevertheless restricted in its powers 
and functions to those expressly conferred upon it in the constitution 
or reasonably to be inferred therefrom. A second is that, in accordance 
with what Madison termed fundamental principle of free government,” 
the powers possessed are divided into executive, legislative, and judicial, 
each being assigned to a coordinate branch of the government by one of 
[three basic ^^distributing clauses” in the constitution, as follows: (1) ^^All 
legislative powers herein granted shall be vested in a Congress of the 
United States”; (2) ^The executive power shall be vested in a president 
of the United States”; and (3) ^The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish,” ^ And the third 
principle is that, for the sake of coherence and unity, and in order to 
prevent any one branch from becoming too dominant, the three are dove- 
tailed together by provisions giving each a variety of checks or re- 

^ The treatment of state and local government is omitted from the “National Gov« 
ernment” edition of this book. " . 

2 Art. I, § 1; Art. II, § 1; Art, HI, § 1. 
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straints upon one or both of the others. Neither /^separation of powers” ^ 
^ nor ^^checks and balances” was in any sense an invention of the makers 
of our national constitution. The idea of separation is as old as Aristotle 
and Cicero; and both principles not only were entirely familiar to Euro- 
pean and American students of government in the eighteenth century, but 
on this side of the Atlantic were to be found in practical operation in 
every one of the state governments dating from the Revolutionary period.^ 

It is in our national government under the constitution, however, that 
both principles have found their broadest scope; and in taking up 
that government for extended study, we of necessity fix attention, in 
order, upon the three great resulting branches or establishments — first, 
j the legislature, i.6., Congress, as the primary policy-framing organ, then 
the executive, i,e,, the president (and along therewith the executive de- 
partments, the independent establishments, the civil service, and the 
■agencies of .administration generally), and finally the judiciary. We start 
with Congress.^ ^ 


Bicameral Form i 

A weighty question in the Philadelphia convention of 1787 was whether 

. . I « houses 

to provide for a national congress of two houses or of only one. *The 
Congress then existing had but a single house, and the New Jersey plan 
contemplated continuing that arrangement. All English and most colonial 
^precedent, however, pointed in the direction of two houses; people of 
^substance — such as the convention chiefly represented— thought it un- 
wise to intrust to a^single popularly elected body powers as comprehen- 
sive and far-reaching as were now to be conferred; and, with the large 
states^ demanding representation in proportion to population and the lesser 
ones insisting upon equality for all, the most feasible way of reconciling 
{^conflictiifg^ interests and keeping all in line for the new system was to 
create a congress consisting of two branches, in one of which representa- 
tion should be according to numbers and in the other equal — a plan that 
would have the additional advantage of' balancing off major economic 


r In the Massachusetts constitution of 1780, for example, we read: the gov- 

ernment of this commonwealth, the legislative department shall never exercise the 
executive and judicial powers, or either of them; the executive shall never exercise 
the legislative and judicial powers, or either of them; the judicial shall never exercise 
the legislative and executive powers, or either of them; to the end that it may be a 
government of laws and not of men.” 

s por an illuminating discussion of reparation of powers by former Chief Justice 
Taft, see Hampton v. United States, 276 U. S. 394 (1928). On checlcs and balances, 
there is nothing better than H. L. McBaih, The Living Constitution, Chap. v. For 
Madison’s defense of checlcs and balances as desirable limitations upon the separation 
of powers, see The Federalist, No. xlvh, Cf. K. C. Cole, “ 'Government,’ ‘Law,’ and 
the Separation of Powers,” Amer. Folit. Bd, Rev., XXXIII, 424-440 (June, 1939). 

We that preservation of the traditional separation is, in practice, a diffi- 

cult matter (especially since the constitutioh does -hot contemplate complete sepa- 
rationL and that the. question, for example, of how far Congress may go in bestowing 
authority on the president without being regarded as having "delegated”^ power 
constitutionally belonging only to itself has stirred much controversy, particularly 
in the period of the New Deal. But all of this will come to view as we proceed. 
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interests, since the more populous states were mainly commercial and the 
less populous ones agricultural. 

teSioa decision, accordingly, was for two houses; and on the whole it was 

a wise one. To be sure, bicameralism makes for deadlocks and delays, 
duplication of effort, and diffusion of responsibility. A municipality or 
other local area, having only limited powers, has little need for one 
house as a check upon another, and many of our cities, large and small, 
have done away with their former cumbersome two-chambered councils.^ 
Indeed, the plan has been challenged in connection with state legisla- 
tures as well; and in 1934 Nebraska broke new ground by adopting a 
constitutional amendment under which, since 1937, the legislature of that 
I state has consisted of but a single house.^ In the domain of the national 
I government, however, policies and measures frequently involve such 
[fundamental matters, e,g., the protection of civil rights, that it is a good 
j thing for them to be weighed and shaped and checked by two legislative 
bodies, approaching them independently, and perhaps from different 
angles, rather than by only one. Few people seriously suggest that we 
give up bicameralism at Washington, although plenty of proposals are 
aimed at overcoming some of its admitted defects. 


ij The House of Representatives 

The constitution^ authors intended the president to be chosen, actually 
as well as nominally, by a college of electors, and senators by state 
legislatures. The House of Representatives, however, was designed to 
spring directly from the peopl#> and accordingly the constitution has 
from the first provided that its members shall be elected every two years 
''by the people of the several states,” defined as including aU persons 
qualified to vote for a member of the 'knost numerous” branch of their 
state legislature.® Restricted only by the Fifteenth and Nineteenth 
Amendments prohibiting denial of the right to vote on grounds of race, 
color, or sex, the different states regulate the suffrage as they choose, 
primarily for their own legislative and other elections, but incidentally for 
congressional and presidential elections as well, 
tionment Although a broadly national, popular body, the House is still further 
of seats constructed with reference to state lines. Every representative is elected 
within a given state, and every state has, as such, a definite quota of 
members.^ Provisional quotas were assigned in the constitution, as origi- 
nally adopted, to serve until a census could be taken; and thereafter 


^See p. 933 in complete edition of this book. 

^ See p. 738, ibid. ^ 

^ sArt. I, § 2, cl. 1. The Seventeenth Amendment, under which senators are now 
likewise chosen by direct popular vote, contains this same provision. 

4 By courtesy, Hawaii and AMska are allowed to send one “territorial delegate” 
each, and Puerto Eico and the Philippines one “resident commissioner” each. Al- 
though permitted to speak on matters pertaining to their constituencies, and also 
to serve on committees, these persons are not full members of the House and con- 
sequently are not entitled to vote. 
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representatives were to be apportioned among the several states “accord- 
ing to their respective numbers,” which were to be computed by “adding 
to the whole number of free persons, including those bound to service 
for a term of years, and excluding Indians not taxed, three-fifths of all 
other persons.” ^ The “other persons” referred to were, of course, slaves; 
and this provision became one of the important compromises of the con- 
stitution. When slavery was abolished, the three-fifths clause was ren- 
dered obsolete, and the constitution now provides simply, in the Four- 
teenth Amendment, for apportionment among the states “according to 
their respective numbers, counting the whole number of persons in each 
state, excluding Indians not taxed.” ^ As we have seen, it provides also 
for a reduction in the representation of any state which withholds the 
suffrage from adult male citizens of the United States “except for partici- 
pation in rebellion, or other crime.” Many states are, and have long 
been, liable to this penalty; but no serious attempt at enforcement has 
ever been made.^ 

The constitution does not expressly say that representation in the 
House shall be reapportioned after each decennial census, but that is 
clearly what it means; and until the enumeration of 1920, Congress never 
failed to take the necessary action — ^usually after an interval of^not more 
than one or two years. The procedure followed varied somewhat on 
different occasions, but in any case Congress scrutinized the census fig- 
ures, decided how many members the House should have during the en- 
suing decade, and, having alloEled these among the states as equitably 
as it could (so that each state should have at least one seat — ^in accord- 
ance with constitutional requirement— -and as many more as its popula- 
tion entitled it to), passed an act putting the new arrangements into 
effect.^ It is curious to observe that one of the grounds on which the con- 
stitution was opposed during the debates on ratification was that, since 
the number of representatives might not exceed one for every 30,000 
people, the House of Representatives would be too small; one of the best 
known papers in The Federalist was devoted entirely to answering that 

1 Art. I, § 2, cl. 3. 

2 The Supreme Court having held (in Superintendent v. Commissioner, 295 XT. S. , 
418, 1935) that all Indians are subject to federal taxation, all were included in the 
population basis for the apportionment of 1941. It has frequently been proposed that 
aliens be excluded from the population figures on which apportionments are based— 
as indeed they are in the case of legislative apportionments in ten states. For this, a 
constitutional amendment would be required ; and one introduced in 1941 by Senator 
Capper of Kansas was advocated by him on the ground that it is ‘^unfair to American 
citizens” for states containing numerous aliens to have more votes in Congress on 
that account. A full discussion of this matter, with a recommendation that the bask 
of apportionment be made, not population, but votes cast in the last previous presi- 
dential election (which, of course, would automatically eliminate aliens), will be 
found in L. F. Schmeckebier, Congressional Apportionment (Washington, 1941), 
Chap. VI. An effect of shifting to a basis of votes cast might be to stimulate voting; 
but states in which a substantial share of the potential electorate is deprived of 
the sufirage by either legal or extra-legal means would suffer proportionate loss of 
representation, and altogether thp change is not likely to be made.< 

2 See pp. 173-174 above. ^ ' 

* The Senate, of course, concurring 
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objection.^ No longer is there any apprehension on that score; on the con- 
trary, the House has grown to such size (435) that, although it still is 
not the largest among the world^s legislative bodies, there is Wide agree- 
ment that it contains too many members for the most effective transac- 
tion of business.^ Partly as a result of the expansion of the country, 
partly because of the reluctance of states to see their quotas reduced to 
make room for increased representation of faster growing states, and 
partly on account of the natural unwillingness of members to legislate 
themselves or their collea^es out of districts, every reapportionment in 
our history dowm to 1930, except one, i.e., in 1842, resulted in a sub- 
stantial increase.® Following the census of 1920, no plan could be de- 
vised that Avould not either reduce the representation of as many as eleven 
states or increase the membership of the House considerably beyond 435. 
Unwilling to do either, Congress simply drew back from the problem 
and allowed the country to drift along a full decade without any reap- 
portionment at alL^ 

Only in 1929 w^as the situation remedied — and then only by an act pro- 
tbSiSSTt viding for reapportionment under the coming 1930 census, and at decen- 
nial intervals thereafter.^ In accordance with this legislation (as amended 
in 1941), reapportionment proceeds as follows: (1) the membership of 
the House remains fixed “permanently^' at 435; ® (2) after each census, 
the Census Bureau in the Department of Commerce prepares for the 
president a table showing the number o| inhabitants of each state and 
the number of representatives to which each state accordingly is en- 
titled; ^ (3) the president transmits the tabulation to Congress; and (4) 

1 No. Lvn (Lodge’s ed., 350-355). 

2 In congressional discussions of the subject, 300 has most often been mentioned 
as about the right number. 

3 It must not be inferred that a state’s quota was never reduced. Had the ratio been 
so maintained that no state would ever have lost representatives, the House would 
now be two or three times as large as it is. 

^ The House did, indeed, pass a bill raising the membership to 470, but the Senate 
refused to concur. 

It would always, of course, have been possible to offset an increase resulting from 
a general reapportionment by enforcing the penal clause of the Fourteenth Amend- 
ment, under which the Southern states alone would have lost thirty or more seats. 
But such action has never been politically feasible. There is no judicial process by 
which Congress can be compelled to take the step— just as there has never been 
any by which it could be forced to enact a reapportionment law. 

^ 4.6 U. S. 8taL at Large, 21. 

« A Congress, however, cannot bind its successors ; hence, notwithstanding its 
declared “permanency,” the number is not to be regarded as necessarily final. 

7 Computed (since 1941) according to the method of “equal proportions,” rather 
than that of “major fractiotis” long employed. These alternative methods of com- 
putation have stirred much controversy, among statisticians and political^ scientists 
as well as in Congress, but are too mathematically technical to be described here. 

N Not only the methods just mentioned, but tirree other possible ones which have at 
times been advocated, are explained in detail, with discussion of their relative merits, 
in L. F. Schmeckebier, Congressional Apportionment, Chap. iv. Cf. Z. Chaffee, “Con- 
gressional Reapportionment,” Harvard Law Rev., XVII, 1015-1047 (June, 1929), and 
E. V. Huntington, Methods of Apportionment in Congress, 76th Cong., 3rd Sess., 
Sen. Doc. No. 304 (1940). The whole dilBBioulty arises, of course, from the fact that 
seldom or never will any ratio divide exactly into the population of a state, the 
problem being that of what to do with fractional remainders. In the reappor- 
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the reapportionment as transmitted goes into effect with the next Con- 
gress elected, unless, of course, Congress intervenes with legislation to 
the contrary. Under this general plan (which has the advantage of pre- 
venting the matter from again going by default), a reapportionment based 
on the 1930 census resulted in a gain of from one to nine seats by eleven 
states and a loss of from one to three by twenty-one; and another, ten 
years later, enabled eight states to gain a total of ten seats while ten 
others were losing one apiece.^ 

Except for requiring direct popular vote, the constitution leaves the 
^^imes, places, and manner” of choosing representatives to be deter- 
mined by the legislatures of the several states — although with superior 
authority in Congress to make or alter regulations on the subject.^ For 
half a century, elections were in some states in single-member districts, 
in others on a general, or state-wide, ticket. But the apportionment act of 
1842 required every state populous enough to be entitled to more than 
one representative to be divided by the legislature into districts ^^corn- 
posed of contiguous territory,” each returning one member; and the ap- 
portionment acts of 1901 and 1911 added the qualifying term ^^compact.” 
Curiously enough, the act of 1929 failed to use any of the terms ^^con- 
tiguous,” or ^^compact,” or ^^equal”; and when, three years afterwards, 
an effort was made to have a redistricting law in Mississippi set aside 
on the ground that the seven congressional districts provided for were 
not composed of contiguous and compact territory, the federal Supreme 
Court held that the failure to repeat the requirements in the 1929 act 
by implication repealed them.® In legal circles, there had been much doubt 
on the point; and the country at large was hardly aware of what had 
happened. In the opinion of the Court, however, the omission had not been 
inadvertent, but intentional; and since new legislation in 1941, was silent 
on the subject, the former requirements seem no longer to apply. It may 
be added that even when federal law on the subject was entirely explicit, 
Congress made no effort to enforce it upon the states, and that federal 
district courts holding state reapportionment acts contrary to law because 
of creating districts lacking in compactness or in equality of population 
were usually reversed.^ 

tionment taking effect in 1932, the countiy-wide ratio total apportionment 
population divided by 435) was 278,376; in that effective in 1942, it was 301,164. 

1 Gains (in 1941) : Arizona, Florida, Michigan, New Mexico, North Carolina, Ore- 

gon, and Tennessee, one seat each, and California, three seats. Losses: Arkansas, 
Illinois, Indiana, Iowa, Kansas, Massachusetts, Nebraska, Ohio, Oklahoma, and 
Pennsylvania, one seat each. For tabulation, see Cong, Rec.j 77th Cong., 1st Sess., 
VoL 87, Pt. I, p, 81. V; 

2 Art. I, § 4, cl. 1. 

3 Wood u. Broom, 287 U. S, 1 (1932). 

^ A state receiving an increase in its quota of representatives when a reapportion- 
ment is made may, until a new districting is carried out, elect its additional repre- 
sentatives at large; and a state suffering a decrease may, similarly, elect its entire 
quota at large. Hence the congressrqen-at-large of whom one occasionally hears. In 
^ix states, too, congressmen are elected at large for the reason that the state is 
entitled to only one seat. All told, there are twelve congressmen-at-large in the 
Si^venty-ninth Congress (1946-47). 
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For reasons to be explained presently, the district system is decidedly 
dfstrict b<3tter than the general ticket plan. It, however, has drawbacks, chief 

system: among which are the difficulties and abuses likely to arise in the redistrict- 

ing of states whenever a new apportionment changes the number of rep- 
resentatives to which they are entitled. With numerous partisan, sec- 
tional, community, and personal interests involved, redistricting is rarely 
a simple matter; often it becomes one of baffling complexity. By law, the 
task falls to the state legislatures, which, because of similar conflicts 
ciitief of interest, sometimes entirely fail to carry out needed reapportion- 

tSng nients of their own membership, even in the face of a plain mandate 

of the state constitution. Failure also may mark their efforts to rear- 

range congressional districts, especially when different parties control 
the two houses or when legislative majorities and the governor are of 
opposite political faiths. In 1931, when thirty-two states were confronted 
with the necessity of redistricting, disputes arose in Missouri, Minnesota, 
and New York which, in the first two states, were settled only after being 
carried to the federal Supreme Court, and in the third prevented any re- 
■ apportionment at all during the ensuing decade.^ 
manderiag When redistricting troubles are heard of, one is usually justified in 
suspecting that the well-known political abuse of gerrymandering has 
been practiced, or attempted. The name dates from 1812, when Governor 
Elbridge Gerry of Massachusetts inspired, or at all events endorsed, a 
notorious piece of partisan districting in his state the practice itself 
goes back even farther. The principle behind the gerrymander is quite 
simple: ^Tn districting a state or city, spread the majorities of your own 
party over all or over as many districts as possible. If you have not 
enough votes to control every district, concentrate the strength of your 
opponents in as few districts as possible, so that it will do them the least 
good.^^® Plenty of laws have been enacted to curb this practice; but, 
human nature and party motivations being what they are, the tempta- 
tion offered politicians who find themselves in a position to control the 
redrawing of political boundary lines is usually too strong to be resisted/ 

1 For a thorough discussion of apportionment within the states^ see L. F. Schmecke- 
bier, op. cit., Chap. ix. Cj. V. 0. Key, Jr,, ^Trocedures in State Legislative Appor- 
tionment,” Amer. PoliL Sci. Rev., XXVI, 1050-1058 (Dec., 1932), 

One of the resulting districts had the shape of a lizard. ''^Why, this district looks 
like a salamander,” remarked an observer. ^‘Say rather a Gerrymander,” replied an 
opposition editor,^ thereby coining a political term which has ever since been current. 
For a map showing this historic gerrymander, see J. Winsor, Memorial History of 
Boston (Boston, 1880), III, 212. 

s R. C. Brooks, Political Parties and Electoral Problems (3rd ed.), 475. 

4 Party advantage may, of course, arise equally from failure or refusal to re- 
district, and this suggests what is sometimes called the “silent gerrymander,” prac- 
ticed notoriously in connection with wards of cities and with, state legislative 
totricts. In Illinois, there has been no congressional redistricting since 1901; and 
in 1941, in an injunction suit aimed at forcing action, the state supreme court held 
that it had no jurisdiction. One district in Chicago at the latter date contained 
914,053 people, another only 112,116. Ohio (still using a 1910 map for its con- 
cessional elections) has a rural district with 163,000 people and an urban district 
(in Cleveland) with 699.000. 
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E'^eii the statutory requirement before 1929 that states be divided into 
districts composed of “contiguous and compact territories” seldom de- 
terred legislative majorities from mapping out sets of districts ingen- 
iously contrived to yield the controlling party the largest possible number 
of seats at ensuing elections. If the Republicans were in control, they 
would seek to concentrate the most formidable Democratic strength in 
a few districts, and to cancel out the remainder by distributing their 
own strength in such a way as to yield small, but reasonably safe, 
pluralities in the others. If the Democrats gained the upper hand, they 
would in turn be likely to shift things around to their own advantage. 
Redistricting a state, even with the best of intentions, is no easy task. 
Except in the case of the largest cities, it is not desirable to partition 
municipalities or counties;^ yet without doing so it is often impossible 
to make districts even approximately equal. Any one of several group- 
ings of counties can usually be justified on one plausible ground or an- 
other. When to the effort is brought a disposition to gerrymander, the 
results are sometimes remarkable indeed — districts of grossly unequal 
populations and of curious and indefensible shapes. As has been pointed 
out, too, all restraint from national law (never very effective) has now 
been removed. Unless Congress retraces its steps by reviving the “con- 
tiguous and compact” requirement before redistricting takes place under 
future censuses, legislatures will continue free — except in so far as de- 
terred by state constitutional provisions (as in Virginia) and, of course, 
by the force of public opinion — to lay out as many “shoe-string,” “saddle- 
bag,” and “dumb-bell” congressional districts — ^unequal, too, in popula- 
tion — as they choose. And even if the legislation is revived, violations of 
both letter and spirit will reappear unless Congress and the higher courts 
adopt a new attitude on enforcement.^ 

Under the general ticket system prevailing in many states before 1842, 
a party polling a bare plurality of the popular votes for congressmen 
captured the entire state delegation, notwithstanding that in some sec- 
tions of the state the candidates of a different party might have been 
far in the lead; and the main object of Congress in making the district 
system obligatory was to open a way for parties with such localized 
strength to win at least a handful of seats. To be sure, the proportioning 
which results is very rough indeed. The strength of a minority party 
may be fairly impressive in the aggregate, yet so distributed throughout 
a state as to yield no district majorities whatever; as, for example, when, 
in Indiana in 1932, the Republicans cast 683,520 votes for congressmen, 
yet the Democrats, with 850,183 votes, made a clean sweep of the twelve 

3- Divisions of the sort sometimes occur; and, of course, large cities, New 
York and Chicago, are always divided, usually along ward lines. 

2 Maps showing the arrangement of congressional districts in the various states, 
as existing in 1945 (fantastic enough in many cases) will be found in current issues 
of the Offldal Congressional Directory. One other dubious consequence of the district 
j^stem, although merely a by-product of it, is the custom which requires congressmen 
to be residents of the districts which they represent. See pp. 315-316 below. 
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seats.^ From this, as well as from inequalities in the total, as also in 
the voting, populations of districts, it comes about that no House of 
Representatives, even when newly elected, can claim to mirror the po- 
litical opinion of the country in more than a very general sort of way,^ 
And one will not be surprised to learn that those who deplore this 
situation bring forward as a remedy the well-known device of propor- 
tional representation, under which, if adopted for congressional elections, 
there would be a return to the general ticket plan, coupled, however, not 
with plurality election, as in earlier days, but with some method of 
allotting seats (in multi-member districts or on a state-wide basis) ^,in a 
fixed proportion to the popular votes polled by the various ticket#. Geo- 
graphical districts are, at best, an artificial and arbitrary basis of repre- 
sentation; only where there is a fair degree of economic and social 
homogeneity, as, for example, in an extensive farming area, can the elected 
representative claim to speak for a genuine community opinion, except 
perhaps on an occasional issue. On the other hand, it may be argued 
that party divisions at the polls often fail to reflect any genuine division 
of interest or opinion; so that any. allocation of seats in accordance with 
party labels will fall short of giving the truest sort of representation. 
In addition, it may be objected that proportional representation, by open- 
ing a way for minor groups to obtain seats, would make for a multi- 
party system and for the rule of blocs, and that in the half-score Ameri- 
can cities where the plan has been tried the results have not always 
been encouraging.® Congress could, of course, in some future reapportion- 
ment act, require the states uniformly to elect according to the propor- 
tional plan. There is no present prospect of this being done; but, short of 
it, existing law might be changed so as to permit election either by dis- 
tricts or otherwise, thereby opening a way for individual states to experi- 
ment with a proportional scheme if they so desired.^ 

Congress has gone farther, in regulating congressional elections, than 
merely to require use of the district system. In 1872, it enjoined that 

lA clean sweep, indeed, occurred five times in the state mentioned between 1910 
and 1932, and never with the majority party polling more than 55.6 per cent of the 
votes cast. See L. E. Lambert, The Congressional District System in Indiana (Bloom- 
ington, Ind., 1943). 

2 In the elections of 1942, Republican congressional candidates throughout the 
country polled 1,267,000 more votes than did their Democratic opponents. Yet the 
Democrats won 224 seats, the Republicans only 207, and Democratic control of the 
House remained intact. 

3 See p. 215 below, and cf. J. P. Harris, ^The Practical Workings of Proportional 
Representation in the United States and Canada,” NaL Mun, Rev,, Supp., XTY, 335- 
383 (May, 1930). 

4 For a comparison of the party complexion of Congress after the 1930 election with 

what it would have been under proportional representation, see Proportional Repre- 
sentation Rev,, 3rd. ser., No. 99, 46 (July, 1931), and for a similar comparison based 
on the 1932 election, G. H. Hallett, '‘Is Congress Representative?,” Nat, Mun, 
Rev., XXII, 284-288 (June, 1933). In the latter instance, the Democrats would have 
come off with 268 seats instead of 313, and the Republicans with 159 instead of 117. 
Cf. V. Torrey, You and Your Congress (New York. 1944), Chaps, v-vi. , 
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all such elections be by secret ballot;^ iil 1873, that they be held 
throughout the country on the same day, namely, the Tuesday following 
the first Monday in November of every even-numbered year ^ (pre- 
viously, voting was in some instances viva voce, and elections were 
held at widely varying dates); and in 1910-11, that candidates should 
not allow their expenditures to exceed $5,000, exclusive of necessary per- 
sonal outlays. Candidates are nominated as the laws of the several states 
provide; for although, as has appeared, Supreme Court decisions of the 
past five or six years seem clearly to open a way for congressional reg- 
ulation of nominating procedures,® no national legislation on the subject 
has as yet been enacted. In most cases, the direct primary is employed; 
but in several states the nominations are still made by district nominat- 
ing conventions composed of delegates representing counties, towns, or 
o^er subdivisions. 

r The constitution makes the House of Representatives the judge of the 
. ^^elections, returns, and qualifications^^ of its members.^ Accordingly, 
every dispute involving a seat is decided by the House itself. If a candi- 
date is unwilling to concede his defeat, he may ask for and obtain a 
local recount of the votes as provided for in the state election laws, and 
if still dissatisfied, he may carry his case to the House, where it will be 
considered by one of three standing committees on elections maintained 
for the purpose. The committee (composed of six majority and three 
minority members) weighs the evidence, hears the claimants and their 
counsel, takes other testimony if desired, and prepares a report in favor 
of one candidate or the other, w:hich the House usually accepts. Party 
considerations are likely to have much to do with the decision, and the 
English plan of turning over such cases to a non-partisan and disinter- 
1 ested board of judges is considerably better.®i/^ 

Four qualifications, including one of a negative nature, are required of 
a representative by the constitution. He ^ must be twenty-five years of 
age, or over (it not when elected, at all events when he takes his seat) ; 
he must have been a citizen at least seven years (not necessarily im- 
mediately preceding election) ; he must be, at the time of his election, a 
legal resident for voting purposes (not merely an inhabitant) of the state 
in which he is chosen; ^ and he cannot, while a member of the House, 
hold any ^hffice under the United States.^' ® The last-mentioned restriction 

3- This does not preclude the use of voting machines. ' ^ 

2 Unless the constitution of a state fixes a difierent date, as is true in Maine, where 
election day is the second Monday in September. 

s See p. 170 above. 

^Art. I, § 5, cL L 

s V. M. Barnett, Jr., ^‘Contested Congressionil Elections in Recent Years/' FoliU 
Sci. Quax,, LIV, 187-215 (June, 1939). 

^ Women are eligible on the same terms as men, and a considerable number have 
been elected. See p. 163 above. 

7 Art. I, § 2, cl. 2. 

8 Art, I, § 6, cl. 2. A state ofifice does not disqualify. The purpose of the restriction 
mentioned is to uphold the principle of separation of powers by keeping the legisla- 
tive and executive branches apart. A member of Congress may accept appointment 
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is construed to debar army and, navy oiScers, as well as holcfers of civil 
office; and it is hardly necessary to point out that, in disqualifying heads 
of executive departments, it contrasts sharply with the unwritten rule 
in Great Britain which requires ministers to have seats in Parliament.^ 
On sundry occasions the question has arisen whether qualifications in 
addition to those stipulated in the constitution can be imposed. The an- 
swer is both no and yes. On the one hand, plenty of court decisions lay 
it down as a principle of*»law that neither the states nor Congress can 
add to or subtract from the qualifications enumerated.^ On the other 
hand, usage, as every one knows, has decreed almost inexorably— notwith- 
standing complete silence of the constitution on the subject — ^that 
members shall be residents of the districts which they represent.® Further- 
more, in passing upon the qualifications of newly chosen members, the 
House may also, as a matter of practice, make additions; at all events, 
it did so in 1900, when it refused to seat Brigham H. Roberts of Utah 
on the ground that he was a polygamist, and again in 1919, when Victor 
L. Berger of Wisconsin was excluded because of having been judicially 
convicted of sedition and disloyalty.^ To be sure, these decisions were of 
doubtful constitutionality. The proper procedure would seem to be to 
seat an objectionable person and then expel him. But the actions taken 
in the cases mentioned stand on the record as evidence that, regardless 
of both the theory and the law of the matter, the House can actually 
impose a test for admission of which the constitution makes no mention. 
Some states, too, on their part, have translated into law the custom re- 


r 


quiring members to be residents of the districts which they represent.® 




The Senate 


Equal With its members not only chosen by direct popular vote but distribr 
Ration uted among the states in proportion to.pppulation, the House of Repre- 
states sentatives is — as the constitution's framers intended it to be — a broadly 
national body, with state boundaries merely incidental to the basis on 
which iTrests. The Senate, on the contrary, w^s designed to be more in 
the nature of a council of states, grounded upon the principle of federal- 
ism; and not only were its members to be chosen by state legislatures, 
rather than by the people directly, but all states were givernequal repre- 
sentation, regardless of size or population. Each state was allotted two 

to a federal office, provided it is not one which has been created, or the emoluments 
of which have been increased, during the, term for which he was elected, and pro- 
vided, of course, he resigns his congressional seat. A federal officer may be elected to 
Congress, but must resign his office when taking his seat. 

1 Officers under the Crown, other than ministers, are, however, debarred from the 
House of Commons. See F. A. Ogg, Mnglish Government and Politics (2nd ed.), 135, 

2 Thomas u. Owens, 4 Md. 189 (1853). 

3 See pp. 315-316 below. 

4 The Supreme Court eventually cleared him, and after being elected a third time 
by his district, he was seated. 

^ In so far as merely declaratory of existing practice, such state regulations are 
harmless enough; if judicially tested, they, however, would almost certainly be de- 
clared unconstitutional. 
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.enators; and none might be deprived of its equality in this respect ex- 
cept wjih its own consent. To be sure, the federal principle was not car- 
ried as far as some of the small-state people desired: senators were to 
vote as individuals and not by states, and their salaries were to be paid 
out of the national treasury rather than by the states individually. But 
equal representation and voting power for all states, large and small^ 
populous and otherwise, made the Senate a trul|; federal body; and such 
it remains today, notwithstanding that in orie important respect, t.e., 
direct popular election of its members, its position has since 1913 come 
to be more like that of the other branch. 

To many people in all periods of our national history, this equality of 
unequals has seemed unreasonable, and in fact indefensible. To begin with, 
Alexander Hamilton has been proved right in his contention — contrary 
to prevailing opinion in his time — that, once the new government was in 
operation, there never would be a conflict of interests between large 
states and small states as such; Throughout our history, cleavages have 
run on quite different lines. They have been regional, or sectional, e.g., 
between parts of the countr>^ that were mainly agricultural and other 
parts devoted chiefly to industry and trade. Whether a state was large 
or small has made little or no difference in its political attitudes and 
alignments. And so it very well can be argued that the precaution taken 
by the constitution's authors for the protection of the small states is 
unnecessary and need not be perpetuated. 

In the second place, the spread between the smallest and largest state 
populations has grown far greater than was ever anticipated, with equal- 
ity of representation correspondingly more incongruous, at least as a 
matter of mathematics. New York, with 13,479,142 population (in 1940), 
has two senators; Nevada, with 110,247, also has two senators. Penn- 
sylvania has about a milSon and a half more inhabitants than all New 
England; but New England has twelve senators and Pennsylvania two. 

The six states of New York, Pennsylvania, Illinois, .Ohio, Texas, and 
California have over fifty million inhabitants, or nearly forty per cent 
of the total population of the continental United States. Yet, in a Senate 
of ninety-six members, they have only twelve, la., about twelve per cent. 

A Senate majority could, ifideed, be made up to represent not more than 
one-fifth of the people of the country. More significant, too, than this : 

mere disproportion of numbers is the distorted representation given major 
economic and social interests. Industry and commerce preponderate in 
only a few, but usually densely inhabited, states; agriculture preponder- * 
ates in many states, more sparsely populated; and equality of state 
representation in the Senate inevitably^ gives rural interests dispropor- 
tionate influence in that body. 

People who have been troubled about this situation have suggested 
various remedies, among them that a state be allowed an additional sena- 
tor for every million inhabitants in excess of some fixed number. I'his 
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wotild not result in an exact proportioning such as is presumed to appl3^ 
in the case of the House of Representatives, but it would materially 
alleviate the existing inequalities; and at first glance the proposal seems 
reasonable. If carried out, it would have the undoubted advantage of 
introducing a fairer balance between rural and urban, agricultural and 
industrial, interests. There are, however, several things to be noted before 
conclusions are reached. In the fiys t place , the number of senators would 
X be greatly increased, and such efficiency as the Senate now shows as a 
deliberating and revising body would be seriously impaired. In the^j^- 
ond place, the change — added to popular election of senators, as already’' 
provided for by the Seventeenth .^endment — ^would tend to make both 
houses representative of the same people in the same proportions, and 
hence would remove one of the main reasons for having a second chamber 
at all. Criticism of the existing arrangement commonly springs from the 
idea that representation, to be worthy of the name, must be based on 
and proportioned to numbers ; whereas there is no essential reason why a 
senator may not quite as satisfactorily represent 5,000,000 people as 
600,000, just as the president sometimes better represents the people of 
the entire nation than do several hundred locally elected congressmen. 
Fina lN. the question is hardly more than academic, for the reason that 
the proposed change, requiring not only a constitutional amendment but 
the express consent of every state whose representation would become 
less than that of some other state, would be practically impossible to 
bring about.^ 

Five or six different ways of choosing senators were considered by the 
constitutior/s framers, and election by the state legislatures was finally 
hit upon as the least objectionable, with the proviso that a vacancy 
arising in any state, by resignation or otherwise, when the legislature 
was not in session should be filled by temporary appoinfment by the 
governor.^ Certain distinct, advantages were, indeed, expected to flow 
from this method of selection. Members of legislatures, it was thought, 
would be most likely to know the qualifications of senatorial candidates, 
and, being themselves men of substance and responsibility, would choose 
persons of ...superior, character, and especially of conservative ^ temper. 
Elected by the legislature, a senator would feel himself the representative, 
not of^a faction or group or section, but of the entire state. The national 
and state governments would be geared together in a significant way., 
and people w’ho were troubled lest the strengthening of the former might 
lead to eventual extinction of the latter (such fears have not been con- 
fined to the days of the New Deal) would find ground for reassurance.. 

^Some redistribution of voting power in the Senate might conceivably arise in 
future from the creation of metropolitan states, ’such as New York, Chicago, and 
Detroit. The constitution guarantees equal representation of the states in the Senate, 
but does not obstruct partitioning of states, beyond requiring the consent of the legis- 
, lature of any state affected. ■ 

, 2A(?tI, § 3, cl. 2. 
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These considerations were plausible, and in the testing period of the 
Republic they had genuine weight. Later on^ they seemed less important ; 
and as the popular basis of government broadened, the conviction grew election 
that senators, like representatives, ought to be chosen by the people 
directly. This view was not based merely upon theory. Legislative elec-' 
tion developed many practical drawbacks and abuses — deadlocks leaving - 
senatorial seats vacant for years at a time, ^ control of elections by bosses 
and corporations, -virtual purchase of seats, absorption of the legislatures 
in senatorial elections to the neglect of other business. As early as 1826, 
proposals for direct popular election were heard, and after the Civil War 
the matter became a theme of frequent discussion. Between 1893 and 
1912, the House of Representatives five times passed resolutions sub- 
mitting a constitutional amendment on the subject; and though the 
Senate invariably refused to concur, political parties endorsed the re- 
form in their platforms and two-thirds of the state legislatures went on 
r^rd in favor of it. 

v/ Meanwhile, a number of states, chiefly west of the Mississippi, 'worked nominl- 
out a plan under wdiich popular election was attained, to all intents and 
purposes, regardless of the fate of the proposed amendment. The means 
employed wms the direct primary. By a state law, the voters of each 
party w^ere authorized to indicate at the polls which of the party candi- 
dates for a senatorship they preferred, and the nominations thus made 
were formally repoited to the legislature. Usual!}?' that body was trusted, 
without any special precaution, to execute the public will by electing the 
designated candidate of the majority party. Oregon and Nebraska, how- 
ever, introduced a plan under which candidates for the legislature were 
asked to pledge their support in advance to the “people^s choice,^’ irre- 
spective of party. In either case, there was, as with presidential electors, 
no obligation other than moral; legally, the legislature remained free to 
elect wdiomsoever it wmuld. But the popular will was almost invariably 
carried out. By 1912, senators weve nominated popularly in a total 
of twenty-nine states, scattered throughout the country, and election 
by the legislatures was fast coming to be quite as much a fiction as is 
the choice of the president by the electoral college. 

Under these conditions, the opposition in the Senate vreakened. Many The 
of the members recognized that they were, in effect, already elected by teenth 
the people; and in 1912, over the opposition of the party leaders and 
bosses, the Sevente^th Amendment passed both houses of Congress, and 
in 1913 was proclaimed in force. Undej the new arrangement, senators are 
chosen directly by the people pf the several states; and, as is the case 

3- Notable deadlocks of the kind included one in Pennsylvania in 1899, when a suc- 
cessor to Senator Quay was to be elected, and one in Delaware, where J. E. Addicics 
kept up a running fight for a senatorship from 1895 to 1903. An act of Congress 
passed in 1865 stipulated that if the two houses of a legislature, voting separately, 
should find themselves unable to elect a, ^senator, they should meet in joint session 
and elect by majority vote. Even in joint session, however, it might be difficult or 
impossible for any candidate to emerge witk a majority. 
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in the election of members of the House of Hepresentatives, the electors 
include all persons qualified to vote for members of the ^^most numerous 
branch of the state legislature.’^ If a vacancy arises, the governor of the 
state issues writs of election to fill it for the remainder of the unexpired 
term. The legislature may, however, empower him to make temporary 
appointments; and most legislatures have done this. 

The effects of the change to direct popular election cannot be measured 
with precision. Liberation of the state legislatures from the distractions 
entailed by senatorial elections has been a genuine gain. Deadlocks have 
been made impossible, and a state’s full representation at all times (ex- 
cept for brief intervals following the death or resignation of a senator) 
has been assured. The consequences for the Senate itself are not so clear. 
Since 1913, several hundred senators have been elected or reelected. But 
whether they have been of higher quality than they would have been 
under the old method of election, no one can say. Certainly the amend- 
ment produced no rapid shift of personnel. Practically every senator who 
could have expected to be continued in office at the hands of his state’s 
legislature was continued on the popular basis; indeed, contrary to 
expectation, reelections have consistently been more numerous under the 
popular system than before.^ Furthermore, abuses arising from the lavish 
use of money in senatorial nominations and elections did not disappear, 
as is evidenced by the Newberry controversy of 1918-22, the cases of 
William S. Vare of Pennsylvania and Frank L. Smith of illinois in 
1926-29, and other somewhat less noted instances,^ Money is employed 
in a different way, because it is now the state-wide electorate that has 
to be reached; and in this situation considerable outlays become not only 
inevitable, but Justifiable. Speaking broadly, however, senatorial politics 
tends to remain a game for the well-to-do, or at all events for those able 

iR. E. McGlendon, “Beelection of Senators,” Amer, FoliU Ed* Eev» XXVIII, 
636-642 (Aug., 1934). 

2 In winning a senatorial seat* in Michigan in 1918, Truman H Newberry spent 
something like $195,000— an amount far in excess ^ that recognized as a legitimate 
electoral outlay by Michigan law, as also by the federal statute of 1910, which in 
point of fact fixed the figure at $10,000. Most of the amount was poured out, in secur- 
ing the nomination in a primary in competition with Henry Ford, Convicted under 
the federal law in a lower court, Newberry appealed to the federal Supreme (3ourt, 
which in 1921 set aside the conviction, four of the nine justices being of the opinion 
that Congress lacked power to regulate nominations and a fifth concurring for a 
different reason (Newberiy v. United States, 256 U. S. 232), When finally seating the 
defendant by a close vote in 1922, the Senate passed a resolution declaring his outlay 
in quest of his nomination excessive, contraiy to sound policy, and dangerous to free 
government; and in the end, Newberry decided that his seat would not be comforta- 
ble and resigned. A full account of the affair will be found in S. Erwin, Henry Ford 
vs, Truman H, Newberry (New York, 1935). By votes of 53 to 28 and 56 to 30, on 
December 7 and 9,4927, the Senate refused to seat Vare and Smith, respectively, on 
charges 'of improper receipt and use of large sums of money in securing nomination 
and election; and prolonged subsequent investigations and controversies failed to 
bring a reversal of the decisions. See C. H. Wooddy, The Case of Frank L. Smith; 
A Study in Representative Government (Chicago, 1931). Campaign expenditures of 
Senator Joseph R. Grundy of Pennsylvania, and of Mrs. Ruth Hanna McCormick of 
Illinois, stirred much comment in 1930, and in the latter case were subjected to an 
official investigation. 
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to muster strong financial support. Certain undesirables, e.g., self-seeking 
plutocrats and virtual appointees of avaricious capitalistic interests, are 
now pretty well excluded; but others, e.g., the demagogue, the whirl- 
wind campaigner, and especially the shrewd manipulator of federal pa- 
tronage,^ have perhaps better chances than before. Popular election is of 
itself BO guarantee of fitness ; and whether, over a prolonged period under 
that system, the upper house will show .a higher level of ability, in- 
tegrity, and achievement than in the days of Webster, Clay, and Cal- 
houn, or of Allison, Spooner, and Hoar, remains to be determined. The 
prospect that it will do so is not particularly flattering. 

The term of senators i s s i x ye ars. Some of the framers of the consti- 
tution favored a longer period; indeed, a few advocated election for life. 
But to most persons six years seemed sufficiently long to insure the de- 
sired stability and continuity. A term of such length puts a senator in 
a very different position from a representative. Unlike t^ latter, he has 
time in a single term to acquire experience, and even to attain a certain 
degree of pf6nainence;^^m himself for several years to 

public affairs without too much distracting anxiety over reelection. Most 

( senators,” furthermore, have more than one term, and periods of service 
running to eighteen, or even twenty-four, years are not uncommon.^. Con- 
tinuity o£ personnel arising from long terms and numerous reelections is 
further secured by an arrangement under which the terms of one-third 
of the members expire biennially, with the result that the Senate never 
finds itself in the position in which the House of Representatives is found 
every twt) years — a new body, with greatly altered membership, obliged 
to organize from the ground up.^ On the contrary, it is continuous and 
alwa ys organized . Considerably more than two-thirds of its members ail 
any given time have served at least as long as two years; leaderships 
develops slowly and as a rule changes gradually; precedents and tradi- 
tions are carried along on the current of a never-ending stream. 

Senators must be at least t hirty years of age, and must have been 
citizens of the United States*at leask nire years. Otherwise, their consti- 
tutional qualifications are identical with those of representatives. They 
must be inhabitants of the states , that elect them,|and during their tenure 
they may not hold any office under the United States, Like representa- 
tives, too, they may not at any time be appointed to a civil office under 

1 Developments in the civil service have, however, narrowed the possible scope of 
such activities. See Chap, xxii below. « 

2 In 1944, Senator E. D. Smith of South Carolina, failing of renomination, retired 
from the body after thirty-six years of continuous service. The average turnover in 
the Senate from 1790 to 1924 was 27.2 per cent. In the Fifty-first Congress (1889-91), 
it fell to the low figure of 10 per cent. The average turnover in the House between 
1790 and 1924 was 44 per cent. Cf. the study by McClendon cited above. 

3 The original senators were divided into three classes, with terms expiring in two, 
four, and six years respectively. In no case were both senators of a state placed in 
the same class, and the senators of states admitted later were always assigned, by 
lot, to different classes. Hence, barring vacancies arising from death or resignation, 
only one senator is elected in a state in any given year. 
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the atitliority of the United States which shall have been created, or the 
emoluments whereof shall have been increased, during the time for which 
they were elected.^ Equally with the House, the Senate is Judge of the 
elections, returns, and qualifications of its members ; ® and here also the 
question has arisen whether qualifications can be imposed in excess of 
those prescribed by the constitution. We have seen that the House once 
took the doubtful course of refusing to seat a member-elect because he 
was a polygamist. Asked, in 1903, to seat a senator-elect (Reed Smoot) 
who, although not a polygamist, was known to be an adherent of the 
Mormon Church, the Senate took what seems to be the better consti- 
tutional ground, namely, that any person duly elected and having the 
qualifications required by the constitution must be received, even though 
he may subsequently be expelled. In refusing in 1927-29 to seat Frank 
L. Smith of Illinois and V\/'illiam S. Vare of Pennsylvania, who, although 
duly certified as elected, had allowed too much money to be spent in be- 
half of their respective candidacies, the upper house seemingly receded 
from its previous more correct position — although effort was made to 
justify the course taken on the ground that improper receipt and use 
of funds had invalidated the election of both men. However, when, in 
1941, it seated William Langer of North Dakota, elected regularly enough, 
but charged (by a group in his own state) with being unworthy of mem- 
bership, it reverted to its earlier more defensible practice.^ Expulsion 
of a senator or representative requires a two-thirds vote and may be 
for any cause. But neither senators nor representatives are regarded as 
civil ofl&cers of the United States, in the meaning of the constitution, and 
consequently they are not subject to impeachment. 

Statm of Members of Congress — Other Aspects 

egeiand Members of both houses have certain privileges and immunities, based 
mmuni- hard- woh English usages, and aimed at protecting freedom of at- 

tendance, speaking, and voting. A senator or representative may be 
arrested at any time for treason, felony, or breach of the peace— which, 
as construed, means indictable offenses of every sort; ^ so that he enjoys 
no exemption from the processes of the criminal law. But while attending 

^In 1909, President Taft appointed Senator Philander C. Knox secretary of state, 
notwithstanding that the salaries of heads of executive departments had been in- 
creased while the appointee was in the Senate. The constitutional difficulty was got 
around, somewhat equivocally, by an act of Congress reducing the stipend of the 
secretary of state, during Knox's incumbency, to the earlier figure. On questions 
raised by the appointment of Senator Hugo L. Black as associate justice of the 
Supreme Court in 1937, see B. 0. McGovney, ‘Ts Hugo L. Black a Supreme Court 
Justice De Juref/’ Calif, Law Rev., XXVI, 1-32 (Nov., 1937). 

2 Contested elections are investigated and reported upon by the standing com- 
mittee on privileges and elections. 

3 The charge against Langer was that, when attorney-general and later governor 
of his state, he had allowed his official actions to be influenced by his interest in 
various business deals. The Senate committee on elections recommended that he be 
unseated, but the recommendation did not finally prevail. ' 

^ Williamson u. United States, 207 U. S. 425 (1907) . 
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a session, or going to or returning from a session, he cannot be arrested 
on civil process or compelled to testify in a court or serve on a jury.^ 
Moreover, ^'for any speech or debate in either house^^ he cannot “be ques- 
tioned in any other place.’^ ^ That is, he cannot be proceeded against, out- 
side of the house to which he belongs (it, of course, may censure or even 
expel him) , because of anything he may have said in the course, of debate, - 
committee hearings, or other proceedings properly belonging to the 
business of the house. He cannot, for example, be sued for libel or slander 
by a person whom he may have criticized. The exemption is sometimes 
used as a shield for unwarranted personalities, and even for downright 
scurrility, but it is fundamentally justifiable. If a member knew that he 
might be proceeded against at law by any person taking offense at his 
remarks in the exercise of his proper functions, he would speak and 
act (in view of the general publicity of congressional proceedings which 
now prevails) under an altogether undesirable sense of restraint. The 
immunity relates, of course, to legal proceedings only, and quite properly 
confers no protection against criticism by press and public on grounds of 
public interest and policy. 

One other constitutional right of members is that of receiving com- 
pensation for their labors, at a rate fixed by law (of their own making) sites 
and paid out of the national treasury. Until 1855, they contented them- 
selves with a small per diem allowance, but at that time a salary of 
$3,000 was authorized, which in 1865 was increased to $5,000, in 1907 
to $7,500,® and in 1925 to $10,000 (in the case of the speaker of the House 
of Representatives, and likewise the president vro tempore of the Senate 
when there is no vice-president, $15,000).^ Members of the two houses 

1 111 1929, Senators Coleman L. Blease and J. Thomas Heflin, having made charges 
relating to liquor and crime scandals in the national capital, were subpoenaed to 
appear before the District of Columbia grand jury. They refused to comply, and 
the District supreme court held that they were within their rights, since they could 
not be compelled to appear except by being placed under arrest, and could not be ar- 
rested while Congress was in session except for teeason, felony, or breach of the peace. 

In 1933, Senator Huey P. Long, while attending a session of Congress, was served 
with a summons in an action, for libel. To his contention that the summons was 
void because of his constitutional immunities, the federal Supreme Court replied that 
these immunities exempted him only from arrest. Long u. Ansell, 293 U. S. 76 
(1934). In 1941, Representative Hamilton Pish was served with a subpoena calling 
on him to testify before a District of Columbia grand jury in coimection with an 
investigation of alleged *Nazi propaganda in the United States. After temporarily 
instructing him to refuse to respond, the House of Representatives authorized him to 
testify at any time when that body was not in session. 

2 Art. I, § 6, cl. -4. 

3 This level was first reached under a "salary grab^' act passed by a "lame-duck” 
Congress in 1873, but public disapproval was so strong that the next Congress re- 
stored the previous figure. 

4 In an important' report entitled The Reorganization of Congress (Washington, 

D. C., 1945), p. 47, a committee of the iimerican Political Science Association recom- 
mended that the salary of all members be increased to $12,500 (a bill providing for 
that figure was introduced in the House in 1945), or preferably to $15,000. The 
figure $20,000, too, has been responsibly proposed. Demonstrating that senators and. 
representatives can hardly live, even frugally, on their present salaries, the com- 
mittee advocated also a system of congressional pensions. In 1942, Congress did 
50 so far as to amend a Civil Service Retirement Act to provide annuities on a 
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have always been paid at the same rate. In addition to salary, there are 
generous perquisities— some quite necessary • and proper, others less so. 
lOne is a travel allowance of one round trip each session between the 
member’s home and Washington at the liberal rate of twenty cents ’a 
mile— intended, how’^ever, to help meet the cost of transporting the mem- 
ber’s family. Another is an allowance of $9,500 a year for representatives 
and of at least $14,340 a year for senators for clerk hire, with more for 
committee chairmen.^ A third is the franking privilege, enabling members 
to send free through the mails various materials (not merely reading 
matter, but personal and household effects) stamped with their riames, 
and tantamount to a substantial subsidy. In addition, there is free sta- 
tionery, free telegraph and telephone service, an occasional chance to 
^^see the world’' at government expense by going on inspecting or investi- 
gating tours — even some possibility of an imposing public funeral if one 
has the melancholy luck to die in office! The use occasionally made of 
these perquisites inspires a good deal of criticism. Clerk hire, it is thought, 
goes too largely to members’ relatives doing little work and sometimes 
not even living in Washington; the franking privilege burdens the govern- 
ment with distributing tons of documents sometimes consisting of speeches 
never delivered and intended merely to impress constituents, or even of 
pressure-group propagandist pamphlets which a member has been pre- 
vailed upon to sponsor for mailing purposes; investigating trips, upon 
being themselves investigated, sometimes turn out to have been only costly 
“Junkets.” With the country’s tax load and debt burden at all-time 
peaks, Congress will do well in future to observe every reasonable pro- 
priety in such matters. 

SS®®" What kinds of men and women do the voters send to Washington to 

personnel represent them in the Hoiisa..a]g4-SpnyteX One^ j^^ all 

kinds”; for the 531 representatives and senators constitute in many 
ways (although not in all) a good cross-section of the nation itself. A 
recent careful study of a particular Congress (the Seventy-seventh, 1941- 
43) brought to view characteristics that can safely be regarded as those 
of Congress generally under present-day conditions; ^ and a few of them 
may be noted here. To begin with, the average age of representatives 
was fifty-two and of senators fifty-eight — ^which is far beyond the 
average adult age (forty-three). Nearly all were firmly rooted in the 
states, and even in the localities (in the case of representatives) , which 
they represented, by virtue either of having been born there or of having 

graduated scale for retired members after as much as fifteen years of service. A 
storm of public disapproval of this alleged “pension grab” caused the amendment 
to be repealed within less than two months Any person acquainted with the facts 
knows, however, that an arrangement of the kind would be justifiable, at all events 
unless the salary now paid were to be increased by at least fifty per cent. 

1 The allowance for senators from states with a population of more than four 
million is $15,360. The present figures for clerk hire are feed m Fvhlic Law 512, 78th 
Cong. (1944). 

2 M. M. McKinney, “The Personnel of the Seventy-seventh Congress,” Amer. PoUt. 

' jKet?., XX:XVI, 67-75 (Feb., 1942). 
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become resident there at an early age. Different religions were represented 
in rough proportion to their numbers of communicants throughout the 
country. In other ways besides age, the situation was less typical of the 
general body politic. Eighty-eight per cent of the representatives and 
senators had attended a college, a professional school, or both — ^which, 
of course, is a far higher proportion than among people generally. As one 
would expect, a disproportionate number had held previous public posi- 
tions of one kind or another; for example, 156 had served in state 
legislatures and 109 as prosecuting attorney. Vocationally, the outstand- 
ing fact was the preponderance of lawyers — although not all of the 311 
members listed as such were actively practicing at the time of their 
election. Other professions were represented more sparingly, and along 
with them, a variety of business and financial interests. Although ^^dirt 
farmers’^ were not numerous, agriculture claimed approximately one- 
tenth of the membership — ^with, of course, all members from agricultural 
states counted upon to be sensitive to agricultural interests. The man 
most conspicuously absent was the manual laborer: only a single member 
listed himself as a factory worker, although probably a few others had 
at one time or another been such. Hardly any interest is more vocal 
around the Capitol than labor. But those who speak for it do so either 
as lobbyists from the outside or as members concerned about labor- 
employer relations and policies without themselves ever having riveted 
a girder or stood at the assembly line. And at this point, Congress con- 
trasts sharply with the British House of Commons, which for more than 
a generation has contained sizeable numbers of members not only belong- 
ing to trade unions and the Labour party, but drawn directly from labor 
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CHAPTER XV 


THE ORGANIZATION OF HOUSE AND SENATE 

Under terms of the constitution, Congress meets in regular session 
once a year and in addition may, ^^on extraordinary occasions/^ be called 
into special session by the president. Until 1933, the first regular session 
of a Congress, starting on the first Monday of December of the odd- 
numbered year following election, usually lasted through most of the 
ensuing summer, and was commonly referred to as the ^^long^^ session; 
the second regular session, opening in December of the next even-num- 
bered year, lasted only until March 4, when the terms of all members 
of the House and of one-third of the senators expired, and accordingly 
was known as the ^^short’’ session. This archaic arrangement, under which 
— unless sooner called into special session — a new Congress did not meet 
until thirteen months after it was elected, has now been dispensed with, 
and by provision of the Twentieth Amendment ^ the terras of all rep- 
resentatives (and of one-third or more of the senators) begin on January 
3 following election, with the first regular session of a new Congress start- 
ing on the same day unless a different date has been agreed upon by the 
two houses. The second regular session operates on a similar schedule 
the next year;^ and both sessions may run as long as desired within 
a twelve-month period.® At one stroke, the present system does away with 
the old rigidly limited and largely futile ^^short” session, puts an end to 
legislation by “lame-duck^^ members defeated for reelection, and reduces 
the need for special sessions except at times of genuine emergency.”^ Since 

^ See p. 45 above. Once before the states, this amendment (sponsored most vigor- 
ously and persistently by the late Senator George W. Norris of Nebraska) was ratified 
with an alacrity which showed that the country was fully ready for it. 

2 By agreement, the second session of the Seventy-seventh Congress opened on 
January 5 (instead of 3), 1942, and the first session of the Seventy-eighth on January 
6, 1943. On the general subject, see E. S, Brown, ^The Time of Meetings of Congress,” 
Amer. Folit. Sci, EeVy XXV, 955-960 (Nov., 1931). 

^ Each regular session may be counted upon to extend from January into the 
following summer, with a tendency, under normal conditions, to shorten up in alter- 
nate years when a national election is impending — ^Congress thus being in session, on 
the average, about half of the time. Under pressure of defense preparations and of 
war, the sessions of 1940 to 1944, inclxisive, lasted either a full year or nearly so, but 
with summer or autumn adjournments of several weeks in 1943 and 1944 and an 
interval in each of the other years during which only “token” meetings were held. 

^ Either house, it should be observed, may be called into special session without 
the other, and in practice the Senate is so convoked, as occasion requires, to act 
upon executive appointments and treaties— matters with which the House of Repre- 
sentatives, as such, has nothing directly to do. A special session of a single house is 
not, of course, a special session of Congress. Eor a list of special sessions of the 
Senate from 1791 to 1933, see Official Congressional Directory , 1st ed. corrected to 
Feb. 2, 1945, p. 252. Unlike state legislatures, which, when called into special session, 
can commonly deal only with matters specified by the governor in the call, Con- 
gress, when so convened, is in full possession of all its constitutional powers. 
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the fiirst one met in 1789, Congresses have been numbered consecutively; 
and the sessions of each are identified ofiBicially as the first or second (or 
third) as the case may be. The Congress elected in November, 1944, is 
the Seventy-ninth. 

Unlike certain national legislatures in the past (e.g, in France), Con- 
gress is not obliged to remain in session during any fixed portion of a 
year. Unlike certain parliaments once existing, too, neither branch can 
be dissolved, or have its sessions suspended or prorogued, by the executive. 
Neither house may adjourn without the consent of the other for a period 
longer than three days, or to any other place than that in which the 
houses are at the time sitting. Otherwise, the matter of adjournment is 
left to arrangement between the houses themselves, save only that when 
they cannot agree as to the time of adjournment, the president may 
intervene and adjourn them to *%uch time as he shall think proper.”^ 
No occasion for exercise of this particular presidential authority has ever 
arisen. 

How a New Congress h Organized 

Whatever its numbers, its tasks, or its powers, a deliberative assembly 
such as the House of Representatives or the Senate can make headway 
only by means of some plan of organization that will transform an 
amorphous crowd of members into an integrated working body. There 
must be ojSSicers to direct proceedings, maintain order, and keep records. 
There must be generally accepted rules of procedure. There must be 
facilities, chiefly committees, for parcelling out tasks too numerous, 
intricate, or otherwise exacting to be performed in their entirety by the 
membership as a whole. The constitution requires the House to have a 
speaker as its presiding oflScer, makes the vice-president of the United 
States the president of the Senate, and requires the latter body to have a 
president pro tempore to serve in the absence of the vice-president.^ 
Beyond this, however, each branch is at liberty to provide itself with 
such officers, set up such committees, adopt such forms of procedure, and 
impose upon itself such rules as it sees fit, subject only to the limitation 
that ^fit may not by its rules ignore constitutional restraints or violate 
fundamental rights.’^ ^ By the same token, each has enjoyed virtually 
unrestricted scope for acquiring, by deliberate decision or, more com- 
monly, by gradual and more or less casual growth, a rich equipment of 
informal mechanisms and unwritten customs which quite as often account 
for what the observer hears and sees on Capitol Hill as does anything 
to be found in the official code of rules. 

One who would understand the machinery with which Congress carries 
on its work will do well to begin by noting how a newly assembled Con- 
gress organizes. In the Senate, to be sure, not a great deal happens. 

lArt. 11, § 3. Of. Art. I, § 5, cl. 4. 

a Art. I, § 2, cl 5, and § 3, els. 4-5. 

8 United States v. Ballin, 144 U. S. 1 <1892), 
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Because of overlapping terms, that body has a continuous existence and 
has never been without organization since it started work in 1789. At 
the opening of a new Congress, there is accordingly no occasion for 
organizing the Senate from the ground up ; all that is necessary is to swear ^ 
in the new members, fill vacant offices (if any) , and revise the committee senate 
lists in accordance with changes in personnel and in the number of seats 
held by the different parties. 

The situation in the House is quite otherwise. All of the members of 
that body go out of office at the same time, and with them disappear all 
officers, all committees, and even all rules; when a new Congress con- 
venes, the House is merely a group of unorganized members-elect. Some 
one must, of course, take responsibility for getting action started, and 
by long-established usage (now embodied in statute) this duty falls 
to the person who has been clerk of the preceding House. Taking the chair, 
he calls the assembly to order and reads the roll of members-elect by 
states alphabetically, using a list made up from certificates of election 
placed in his hands by the proper state officials. If it appears that any 
seat is claimed by a person other than the one holding a certificate, the 
matter is referred for investigation and report (after the House has fully 
organized) to one of the three standing committees om elections. In 
the meantime, the person named in the certificate is presumed to have 
been duly elected, and he participates both in the organization of the 
House and in its regular work after organization until such time as it is 
determined that he is not entitled to a seat. 

The roll having been read, the work of organization proceeds. As a 
rule, it is completed quickly — sometimes in a single sitting— although a officers 
close balance of political forces may precipitate a deadlock extending 
over days, and even weeks. The first important step is the election of a 
reg ular presiding officer, i.e., the speake r, who forthwith takes the chair. 
AfterThaJTo^^ also a^ergeant-at-arms, a_ doorkeeper, 

a ^tma^er rand a' chaplain. While the COTstitutloiT^xp provides 
that air~drfhese officials shall be elected by the House, what actually 
happens is that the House merely ratifies a slate previously agreed upon 
by a caucus of the majority members.^ The speaker is voted for sep- 
arately; the others usually as a group,® None of the officials named, not 
even the speaker, is required by law to be a member of the House; and, as 
a matter of fact, only the speaker ever is a member. Each appoints all 
of the subordinates connected with his office; and all are subject to 
removal by the House, although no speaker has ever been thus deprived 
of his post. 

The speaker-elect is escorted to the chair by the defeated candidate and 
sworn in, usually by the member of longest service. In turn, the speaker 

^8ee p.* 284 below. 

2 The death of a speaker during his term of service is usually followed by an 
election carried out without a contest, as when Speaker William B. Bankhead was 
chosen in 1936 and Speaker Sam Rayburn in 1940, 
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administers the oath to the members as a body, except those whose 
qualifications have been challenged; such persons are obliged to stand 
aside, and the oath is not administered to them until their right to mem- 
bership has been established. Having once taken the oath, a member can 
be cut off from official connection with the House (in advance of the 
expiration of his term) only by death, by resignation, or by expulsion by 
a two-thirds vote of his fellow-members. 

After officers have been elected and the oath administered, it is cus- 
tomary for one of the older members of the majority party to move the 
adoption of the rules of the House in the preceding Congress. If — as is 
usually the case — any members think that the rules ought to be amended, 
this is the time for them to try to get action; for, once the old rules have 
been readopted, they are almost certain to stand throughout the re- 
mainder of the session without significant amendment. The past quarter- 
century has witnessed several spirited attempts to introduce amendments 
at this stage, and a few have been successful.^ Regardless of party, the 
older and more '^regular” members — especially the leaders — commonly 
prefer, however, to keep intact the procedures under which they perchance 
have risen to power; most new members are too inexperienced to have 
strong opinioiis one way or the other; and insurgent groups bent upon 
change usually lack the votes necessary to attain their purpose. The old 
rules having been readopted, all further proposals for change are auto- 
matically referred to the committee on rules — a body regularly dominated 
by tried leaders of what is commonly called the House ^^machine,^^ and 
even more hostile to innovation than the general run of members. Any 
suggested departure which in any way threatens the continued control 
of these men in House affairs is likely to be smothered promptly by the 
committee and never heard of again, at least until the next Congress 
organizes. 

The sources from which the rules, as they stand today, have 'been 
drawn are: (1) the constitution, in so far as a very limited number of its 
provisions are pertinent; (2) the Manual of Parliamentary Practice pre- 
pared by Thomas Jefferson for the use of the Senate when he was its 
presiding officer;^ (3) the regulations adopted by the House itself from 
the beginning of its existence, and in early days based largely on the 
practice of the colonial legislatures and of the British House of Commons ; 
and (4) the decisions of successive speakers and chairmen of the commit- 
tee of the whole — decisions which bear much the same relation to the rules 

1 Notably at the opening of the Sixty-eighth Congress in December, 1923; the 
Seventieth, in December, 1927; the Seventy-second, in December, 1931; and the 
Seventy-fourth, in January, 1935. 

2 Jefferson's Manual is printed in 70th Gong., 2nd Sess., House Doc. No. 629, 
and in various editions of the House Manual and Digest and the Senate Manual. 
In 1937, the provisions of the Manual were adopted en bloc as governing House 
procedure ‘^in all cases to which they are applicable, and in which, they are not in- 
consistent with the standing rules and orders of the House." 
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that court decisions bear to statutes. Originally, the rules were few and 
easily learned; today, the formal, regulations alone (quite apart from the 
Marnudj and also leaving out of account the exceedingly numerous 
decisions of speakers and chairmen number f orty-three, fill u pwards of 
two hundred printed pages, and form ^^p erhaps the most finelv adiust ed. 
scientifically balanced, and highly technical rules of any parliamentary 
b odyln " tEeworld ^-^ so elaborate and complicated that 

few members ever succeed in mastering it completely.^ Steeped in House 
regulations and general parliamentary law as he is, and must be, the 
speaker requires the assistance of a parliamentarian and an assistant 
parliamentarian, both prepared to advise when a diflScult (it can no 
longer often be a wholly unprecedented) situation arises. 

The growth of the rules has not, in the main, resulted from periodic 
revisions, or from wholesale additions or renovations; such general 
overhaulings have been few. Rather, it has come about chiefly by gradual 
adjustment and accretion— old rules being cautiously revised and perhaps 
eventually discarded, new ones occasionally finding places in the list. 
Most obvious and significant throughout has been the trend toward 
concentration of control over the time and business of the House in the 
hands of the leaders of the majority party — the speakerf the majority 
members of the rules committee, the chairmen of the other gi'eat com- 
mittees, the ^^floor leader, the ^^steering committee^ —with a correspond- 
ing narrowing of the opportunities left open to minority forces to interfere 
with carrying out the program of the majority, either by frontal attack 
in debate or by resort to obstructive or dilatory parliamentary tactics, 
known as filibustering.^ 

A final principal stage in the organization of a new House of Rep- 
resentatives is the election of committees — a procedure to be explained, 
however, when the committee system comes up presently for consideration.'^ 

We accordingly are ready to turn to a closer view of the machinery with 
which a completely organized House carries on its work — chiefly, among 

3. Collected and edited by Asher C. Hinds (long a clerk at the speaker’s table) 
under the title oi Parliamentarp PrecedentB of the Home of Representatives, 5 vols. 
(Washington, 1907), In 1919, a supplement and index-digest, prepared by Clarence 
Cannon, House parliamentarian, was published; and in 1935 a new supplement, con- 
tinuing Hinds, and entitled Cannon’s Precedents of the Home oj Representatives of 
the United States (3 vols., numbered on the exterior VI, VII, and VIII). 

2 Among the matters dealt with are such fundamentals as the duties of officers; 
the number, nature, and kinds of committees; committee procedure and reports; the 
daily order of business; the ^^calendars” ; priority of motions ; questions of privilege ; 
etc. Mr. Robert Luce, long a congressman from Massachusetts, and a prolific and 
scholarly writer on legislation, is authority for the statement that a simplification of 
the rules would enable ^*a session to be reduced in length one quarter, or a quarter 
more work could be turned out, and in either case the product would be better.” 
Legislative Procedure (Boston, 1922), 19-20. ^ 

^ The rules of the House will be found in successive editions of the House Manual 
and Digest, which is always kept strictly up to date. A convenient guide to House 
procedure in all of its phases is Cannon^ s Procedure in the House of Representatives 
(3rd ed., Washington, 1939). 

^ See p. 278 below. \ ' 
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the more formal agencies, the speaker and the committees; ^ and, among 
other instrumentalities unknown to constitution, statutes, and written 
rules alike, such surprisingly important adjuncts as the party caucus or 
conference, the majority steering committee, and the majority and 
minority floor leaders. 

The Speaker of the Home of Representatives 

The constitution touches upon the internal organization of the House 
only to the extent of requiring that there shall be a speaker; all the 
power and the prestige that this top-flight official has gained through 
the years have flowed, not frqpa constitutional, grants of authority,! 
but from rules made by the House itself, and from usap and precedent| 
applying and amplifying them. IJSTotwithstanding a partial eclipse a gen-' 
eration ago when the right to appoint the standing committees was taken 
from him, the speaker is still the most cbmipanding figure in the House! 
and as such has many important things to da He take s tha chair at the 
hour appointed for a sMng of the House, . sees that the Journal of the 
preceding sitting is read^preseryes order and decorum, and, in case of 
disturbance^ or disorderly conduct, causes the galleries or lobbies to be 
cleared! He^'^^pcognizes” members desiring. the floofr'He signs all acts, 
addresses, ^nt resolutions, writs, warrants, and subpcenas ordered by 
the Housd;‘^terprets and applies the rules ; decides questions of order, 
subject to appeal (rarely sucQe^sful) by any member to the House itself; 
puts questions to a vote; an(Fhppoints such select and confereime com- 
mittees as from time to time are authorized.!, ^STa^emhe^^^^^ the House 
in full standing, he has the same right to speak and to vote that other 

3. These alone will be considered at some length, but a few facts may be noted 
concerning less important officers, (1) The clerk is responsible for keeping an accu- 
rate record of the proceedings of the Houses — ^in other words, the journal which the 
constitution requires to be kept and to be published from time to time (Art. I, 
§ 5, cl. 3). Copies of the printed Journal are furnished to every member, and are 
also sent to designated officials in every state. The clerk issues, at the direction 
of the House, all writs, warrants, » and subpoenas ,v he certifies to the passage of all 
bills and joint resolutions; he makes contracts for supplies or labor required by 
the House; he keeps and pays the stationery accounts of members, and pays the 
officers and employees of the House their' monthly salaries. (2) The sergeant-at-arms 
is required to be present in the House during its sittings, and to assist, if need be, 
in .maintaining decorum, under the direction of the speaker or chairman of the 
committee of the whole. If for any reason the office of clerk is vacant, the sergeant- 
at-arms makes up the temporary roll used at the organization of a new House. 
He also executes- the commaiids of the House, by summoning absent members, serv- 
ing subpoenas for witnesses, and in other ways; and it is from him ttat members 
obtain their salaries and mileage allowances, as provided by law, (3) The doorkeeper 
enforces the rules regulating admission to the floor and galleries of the House, and 
is required to file with the committee on accounts, at the beginning and end of 
each "session of Congress, an inventory of all furniture, books, and other public 
property in the committee and other rooms under his charge, (4) The postmaster 
superintends the post-offices maintained in the Capitol and the House office-buildings 
for the accommodation of members and employees. (5) The chaplain is required to 
be present at the beginning of each day’s sitting (unless he provides a substitute) 
and to open it with prayer. All of these offices, and the many subordinate positions 
attached to certain of them, fall to supporters of the dominant party in the House. 
See L, Rogers, ‘The Staffing of Congress,” Polit Sd. Quar., LVI, 1-22 (Mar., 1941). 
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members have, although he cannot be requ ired to vote e xcept to break 
a tie, or when the House is voting by ballot. He may appoint any other 
member to serve as presiding oflScer in his place for a period not to 
exceed three days (in case of illness, ten days) ; and in practice he often 
calls upon other members to occupy the chair temporarily.^ Chosen in 
the first instance by a caucus of the majority party members,^ and 
thereupon formally elected by the House (usually in competition with a 
minority nominee), a speaker may ordinarily expect to be reelected at 
the beginning of each succeeding Congress as long as he remains a member 
and his party continues in control. If the party balance is overturned, , 
the incoming majority is likely to elevate to the post the man who 
previously was minority floor leader. 

' Forty years ago, one would have put high in the list of powers enjoyed ^revoiu. 
by the speaker that of appointing all regular (as%ell as special and con- igio-ii 
ference) committees, including the most privileged and influential " 
committee of all, namely, the committee on rules — of which, indeed, the 
speaker himself served as chairman. This power, however, added to all 
of the others, made of strong-willed speakers like James G. Blaine (1869- 
75), Thomas B. Reed (1889-91 and 1895-99), and Joseph G. Cannon 
(1903-10) virtual autocrats, without whose assent practically no legisla- 
tion could be enacted, Or even considered ;| and a House ^^volution,’^ 
engineered in its earlier stages by ^ of insurgent Republicans 

and Democratic minority leaders, culminated, in 1910 (after one of the 
most spectacular parliamentary battles in the history of the House) , in 
the rOTaoval^of ^the si3eaker from Jthe^rules commto and eventually, 
in 1911, in the transf^ of the selection of all regular committees from 
him to^the Hou^^itely TES was a Ear'd blow, and the speakership has 
" never since been quite the same. But plenty of important prerogatives 
remain — granting or refusing members the floor, declining to put motions 
regarded as dilatory, ruling members out of order, deciding vital ques- 
tions of procedure — ^together with, as observed above, a certain amount of 
appointing power, and sometimes also important power of reference, i.o., 
the power to decide to what committee a public bill shall be referred, 
provided the clerk of the House (who normally makes the assignments in 
accordance with the nature of the bill) is in doubt. Power arises also from ■ 
the freedom with which the American (in contrast with the English) j" 
speaker wields his authority as a party man and for party ends. All told, 
if the speaker no longer rules with the rod of a ^^Czar*' Reed or a Cannon, 

^The foregoing and other regulations will be found in House Rule 1, §§ 1-7. The 
speaker spends less time presiding than might^'be supposed, the reason being that 
he does not occupy the chair when the House is sitting as committee of the whole — 
in most sessions, a good deal more than half of the time. See pp. 302-303 below. 

2 Indeed, the choice may actually have been made by agreement among rival 
candidates and their supporters before the caucus met, as in the case of Speaker 
Ramey's nomination in 1933. On sectionalisna as a factor in the election of speakers, 
see Amer. Polity Sd. Rev., XXIX, 985-986 (Dec., 1935). 

^ C. R. Atkinson, The CommiUee on Rviea and the Overthrow of Speaker Cannon 
(New York, 1911). 
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he nevertheless is a force of the first magnitude in the actual work of 
legislation.^ / 

Take, as a single illustration, the power of recognition. The only way 
in which any member can gain the ear of the House is by being fonnally 
^Tecognized/' given the floor, by the speaker; and this opens up 
considerable opportunity for that pfi^ial ^ the course of debate 

in such a manner as practically to determine the^ fate of measure to 
which he cares to extend, or from which he prefers to withhold, his favor. 
To be sure, he is bound to follow the rules of the House; and the rules 
give fixed precedence to some committees or to their chairmen, and 
require some distribut^k of time between members favoring and those 
opposing a pending measure. But, with all due allowance for such limita- 
tions, the speaker still has a good dead^^legway^for exercising his own 
discretion in granting tSe floor to mmHers; and in this way he often 
has frustrated the introduction or consideration of motions to which he 
personally, or the party with which he was identified, was opposed. 

A favorite expedient of members who want to obstruct the adoption 
of a measure, or to wear down opposition, is to offer motions designed 
solely to use up time. Confronted with a situation in which an ob- 
streperous Democratic minority seemed likely to make legislation prac- 
tically impossible, Speaker Reed, in 1890, hit upon the plan of refusing 
to entertain motions which he regarded as dilatory; and before the end 
of the year the House, agreeing with him that '^the object of a parlia- 
mentary body is action, not the stoppage of action,^^ embodied the new 
policy in a formal rule which is still in force.^ Such a rule cannot prevent 
members from slowing up business by exercising their constitutional right 
to demand the yeas and nays,^ even though the purpose be plainly 
dilatory.® But the adoption of it by the House illustrates how the speaker 
not only may recognize or refuse to recognize, very much as he likes, in 
the daily course of proceedings, but may even influence the Hofl^e to 
accept as fixed practice a principle or plan of recognition which he has 
himself devised. 

Though often enough swayed by partisan considerations in earlier 
centuries, the speaker of the British House of Commons— prototype of 

1 Along with the president of the Senate and the majority floor leaders of the two 
houses, he is often called to the White House to discuss legislative programs and 
strategy with the chief executive. Indeed, he is always a main figure in the Monday 
morning conference utilized for years by President Franklin D. Roosevelt (see 
pp. 381-382 below) . 

2 House Rule XVI, §10. Another familiar obstructive device of minority groups 
in earlier times was to leave the House short of a quorum by refusing to answer 
to a roll-call designed to determine whether a quorum was present, or by not par- 
ticipating when a vote was being taken. In 1890, when the Democratic minority 
threatened to make legislation impossible by resorting to these tactics, Speaker 
Reed, with characteristic forthrightness, overcame the difficulty of the ^'disappearing 
quorum'^ by instructing the clerks to count as present ail members physically pres- 
ent, whether they answered to their names or not; and this procedure also found a 
permanent place in the rules (House Rule XV, § 3). 

« Art. I, § 5, cl. 3. 


THE ORGANIZATION OF HOUSE AND SENATE 277 

parliamentary speakers throughout the English-speaking world — long 
ago became a wholly disinterested^and impartial moderator, unidentified 
with any party organization or movement inside or "outside of the body 
over which he presides. He attends no party gatherings, contributes to 
no party funds, makes no campaign for reelection in his constituency, 
refrains from so much as setting foot in a political club.^ The American 
speakership, both in Congress and in the state legislatures, has developed 
on very different lines. It is, and has been almost from the beginning, 
frankly partisan. 'T believe it to be the duty of the speaker, declared, 
a past incumbent on taking the'chair, ^^standing squarely on the platform 
of his party, to assist in so far as he properly can the enactment of 
legislation in accordance with the declared principles and policies of his 
party, and by the same token to resist the enactment of legislation in 
violation thereof,” ^ This very well expresses the prevailing view. To be 
sure, the speaker must not be swerved by party considerations from 
faithful enforcement of the rules of the House. If he is wise, he will strive 
to be fair in his treatment of the opposition. He may even win encomiums 
from his political opponents — as did Mr. Longworth — for protecting 
their interests and rights. But, wholly unlike hi^ B ritish counterpart, he 
is active ^and opj emlv h is_ partvk organizafaoii in tbe 

House— an indispensable cog in the majority machine; In the days of 
Reed and Cannon, he was a party figure second only to the president 
himself; even yet, he must usually be accorded front rank not merely 
in legislative influence, but in politics as well. 

With few exceptions, the speakers of the House have been men not 
only of well-tested ability, industry, and tact, but also of sufficient apti- 
tude for leadership to have brought them to the fore in their respective 
parties even before their elevation to the speakership; in proof of which 
one needs only to glance at the long list of persons who have held the 
office and observe the names of Henry Clay, James K. Polk, Robert C. 
Winthrop, Schuyler Colfax, James G. Blaine, Samuel J. Randall, John 
G. Carlisle, Thomas B. Reed, Joseph G. Cannon, Champ Clark, and 
John N. Garner. Despite, however, the high political importance attaching 
to the position in times past, only one speaker (Polk) ever reached the 
presidency, although Blaine missed it narrowly. This circumstance has 
not been altogether fortuitous; for whoever holds the speakership runs 
grave risk of arousing antagonisms within his party, as happened notably 
in the cases of Blaine, Reed, and Cannon; and this, of course, makes 
attainment of the presidency difficult or impossible.^ 

1 On the English speakership, see F. A. Ogg, English Government and Politics 
(2nd ed.), 379-384, and especially M. MacDonagh, The Speaker of the House (Lon- 
don, 1914). Historieaiiy, the speaker was so termed because his main function was 
to “speak for^^ the House when petitioning the king. 

2 Nicholas Longworth, in Cong. Record, 69th Cong,, 1st Sess., p, 382 (Dec, 7, 1925). 

2 A sketch of the varying fortunes of the speakership between 1910 and 1927 will 

be found in P. D. Hasbrouck, Party Government in the House of Representatives, 
1-25. 
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The Committee System in the House of Bepresentatives 

Legislative bodies the world over save time and otherwise promote 
efficiency by referring most matters that come before them to committees 
for examination and report; and nowhere is an extensive committee 
system more indispensable than in the American House of Representa- 
tives, confronted as it is every biennium with anywhere from ten to 
twenty thousand different legislative proposals, to say nothing of other 
items of business that come before it. In early days, each bill or other 
proposal was likely to be referred to a committee created for the par- 
ticular purpose and passing out of , existence when its task was completed; 
and ^^select,” or “special/’ committees are still employed for studying 
designated subjects or sometimes investigating departments, services, or 
activities of the government.^! Of a temporary nature ^Iso, although 
serving a different purpose, are conference committees,, set up as needed 
to confer with similar committees of the Senate with a view to ironing 
out differences in the form and content of bills as separately passed by 
the two houses. lAs we shall see, too, the House very freque:gtly resolves 
itself into committee of the whole for considering revenue, appropriation, 
and other important measures. Finally, early in the history of the House, 
standing committees made their appearance, and for a long time past all 
members have been assigned, at the opening of each Congress, to one 
or more of these. A few such committees represent only the House con- 
tingent on committees maintained jointly with the Senate, f.g., on 
the library and on printing. But nearly all function within the House 
only, most of them serving as “miniature legislatures” to receive, examine, 
and presumably report upon measures of a given class or type referred 
to them during the two years of their existence, and in many cases also 
to take the initiative in framing and introducing bills, f 

At the opening of the nineteenth century, standing committees in the 
House numbered only half a dozen. As the volume and variety of work 
increased, however, they^sor^ltiplied that the surprising total of sixty- 
one was reached before a long-needed reform, in 1927, brought it down 
to forty-seven lately increased to forty-eight.^ All of the committees that 
were lopped off had little or nothing to do, and even among the survivors, 
only about a dozen can be said to be of major importance, chiefly those on 
(1) ways and means— in charge of all revenue-raising measures; (2) ap- 
propriations— in charge, under present budgetary procedure, of all bills 

i The best kaown (and most criticized) special committee of the House in recent 
times was the Committee to Investigate Un-American Activities, headed from 1938 to 
1944 by Eepresentative Martin Dies of Texas. See A. R. Ogden, The Dies Commttee 
(Washington, D. G., 1944). At the opening of the Seventy-ninth Congress, in Janu- 
ary, 1945, this committee, which had lapsed, was not only unexpectedly revived 
(with different personnel), but, by extraordinary decision, was transformed into a 
standing committee. 

f Forty-six if the three committees on elections be viewed as, in effect, one com- 
mittee organized in three branches. Lists of House committees, with the names of 
members, are printed in successive issues of the Offidah Congressidnal Directory. 
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appropriating money; (3) foreign affairs; (4) judiciary; (5) interstate 
and foreign commerce; (6) agriculture; (7) labor; (8) military affairs; 
(9) naval affairs; (10) merchant marine and fisheries; and (11) Indian 
affairs. In size, House committees range all the^ way from two members 
up to forty -three in the case of the committee on appropriations. Twenty- 
one is, however, the most common number. Members rarely serve on 
more than three standing committees; indeed, those who belong to major 
committees of the sort named above, may serve on only one. Somewhat 
over a third of the more important committees meet regularly on certain 
days each week; the others meet, if at all, on call of their chairmen. 

From the earliest days down to 1911, standing committees were ap- 
pointed by the speaker, as select and conference committees still are. 
Since the date mentioned, the House itself has elected, even though what 
it actually does when- a new Congress opens is merely to ratify lists of 
committee assignments prepared in advance by committees of selection 
set up by the respective party forces having claim to be represented.|With 
only rare representation of third parties, the committees consist of Re- 
publican and Democratic members, in proportions fixed by the committee 
of selection of the majority party, but so as to reflect the relative number 
of seats possessed.^ Thus in the Seventy-first Congress (1929-31), which 
was strongly Republican, the quotas (in the then typical committee of 
twenty-one) were fourteen Republicans and seven Democrats; while in 
the Seventy -third Congress (1933-35), in which' the Democrats had an 
overwhelming House majority, there were sixteen Democrats and five 
Republicans.^ Each party, of course, is free to determine for itself who of 
its members shall represent it on each of the committees. The committee 
of selection, or ^‘committee on committees,’^ which works out the Repub- 
lican assignments is named by the party caucus, or conference, and 
consists of one member from each state Having Republican representation 
in the House — each such member having, however, as many votes as 
there are Republican congressmen from his state.^ The Democrats, in 
caucus, first select their quota of members of the prospective ways and 
means committee, and then delegate to this group, as a committee of 
selection, the task of preparing the Democratic lists for all of the remain- 

1 This bi-partisan basis of the committees is highly significant, in the first place 
because it enables all larger sections of the country to be represented at practically 
all times on all of the committees, and in the second place because it encourages 
the committees to look upon themselves as organs not so much of a party as of the 
House itself.lln making assignments, a congressman's personal preferences are taken 
into” account, although of course they cannot always be complied with. It is an 
important asset to any congressman to be a member of a committee having to do 
with matters, e.g., agriculture or interstate commerce, which are of large concern to 
his district. 

2 With 222 Democrats and 20^ Republicans in the House in the Seventy-eighth 
Congress (1943-45) as organized, the commonest ratio on standing committees -was 
twelve Democrats to nine Republicans. In the Seventy-ninth Congress, organized 
in January, 1945, with 243 Democrats and 190 Republicans, the Democrats gained 
from one to three additional seats on some, but not all, House committees. 

» Thus, in the Seventy-ninth Congress the member from Pennsylvania has eighteen 
votes, while the solitary member from West Virginia has but one. 
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ing committees. With majority and minority lists (approved by the 
respective party caucuses) before it, the House rarely consumes much 
time in carrying out the formality of election. 

Each committee is therefore composed of majority and minority mem- 
bers, with the majority always holding the chairmanship and (except in 
rare instances in which party lines break) completely in control, yet, 
significantly, with the minority usually in a position to obtain a hearing 
for its views. Whether or not the ablest member of a committee, the chair- 
man is easily the most important. He it is who guides and directs delib- 
erations, reports their results to the House, leads in debate on the 
measures reported, and not infrequently sees outstanding legislation 
sent down into history with his name attached, either alone {e,g., the 
McKinley Act, the Sherman Anti-Trust Law, the Wagner Act, the Hatch 
Acts, etc.) or jointly with that of the chairman of the corresponding 
Senate committee (c.g., the Esch-Cummins Act, the McDuffie-Tydings 
Act, the Smith-Connally Act, etc.). “At the commencement of each 
Congress, say the rules, “the House shall elect as chairman of each 
standing committee one of the members thereof^^; ^ and the formality of 
election is, to be sure, proceeded with when the committee slates are 
ratified. Except, however, on rare occasions when questions of party 
regularity are involved,^ chairmanships are awarded on a basis of senior- 
ity; that is to say, the majority member of longest continuous service 
on a committee will as a matter of course be put up by the party nomi- 
nating authority for the , chairmanship.^ The same seniority principle 
applies to the ranking of all committee members: majority membei's are 
listed according to their periods of service, minority members likewise ; 
and all move up on the respective lists as members nearer the top drop 
out, by death, failure to secure reelection, or possibly withdrawal in favor 
of more active service on other committees. A new congressman, there- 
fore, regardless of how eminent or able he may be, has no chance at all to 
secure, the chairmanship of a single committee, or usually even, a very 
high place in the committee rank and file. Indeed, he counts himself 
fortunate if he draws assignment to lowly positions on committees of 
secondary, rather than of third-rate, importance.^ Starting at the bottom 
of perhaps two or three committees, he will, of course — ^if his constituents 
send him back to Washington often enough — ^gradually make his way up 


^Kule K. 

2 As, for example, in the case of the nominally Eepublican members who sup- 
ported La Toilette for the presidency in 1924. 

2 The general practice is to continue members on the same committees from Con- 
gress to Congress; and this is wise, because many legislative projects of major 
importance carry over for several sessions and require for their proper handling a 
large accumulation of knowledge of subject-matter as well as prolonged acquaintance 
with the individuals, groups, and administrative personnel concerned. When the 
Democrats have a congressional majority, most of the committee chairmen are likely 
to be Southerners because of having been kept in office by unbroken Democratic 
control in their section. 

4 There have, however, of late been scattered instances of new members winning 
assignment to committees of major importance, notably that on foreign affairs. 
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toward a chairmanship. When finally he stands next to the chairman 
of a given committee in point of seniority, he is spoken of as the ^^ranking 
majority member^’; and when the next vacancy occurs in the chairman- 
ship, his claim will be held superior to that of any other member (provid- 
ing his party is still in control of the House) , even though he may be out 
of step with and persona non grata to the bulk of his party. Capture of 
the House by the opposing party will, of course, leave him high and dry, 
as simply ranking minority member, who, however, if party fortunes 
change soon enough, will yet step into the chairmanship. If worse calamity 
befalls and he drop^^ out entirely for a term or two, he must start again 
at the bottom, v/ 

%/ Manifestly disregarding substantially all qualifications except length 
of continuous congressional service, this method of allotting committee 
chairmanships has naturally come in for a good deal of criticism. In 
defense of it, however, three or four things can be said: (1) it largely 
averts the conflicts, intrigues, and delays that might be anticipated if 
chairmen were chosen every two years under a wide-open system; (2) it 
insures at least the highly desirable qualification of experience with and 
knowledge of the committee’s field and function; (3) it enables a member 
to rise to a position of influence and power regardless of the size of his 
state or the dependability of his party ‘'regularity”; and (4) while it 
yields occasional misfits, it has brought to the chairmanship of the 
greater committees numerous men of ability and distinction.^ 

. Of the numerous House committees, only one calls for special com- 
ment here, f.e., the highly privileged and peculiarly powerful committee 
on rules; certain others, c.g., the wa ys and means committee and the 
committee on appropriations, will receive attention at later points.^ For 
upwards of a hundred years, the rules committee was merely a special 
committee set up at the opening of each Congress to offer the customary 
motion that the old rules be readopted, with such changes, if any, as the 
committee cared to proposel Even after it was added to the growing list 
of standing committees in 1880, its potentialities as an agency of unified 
and centralized control of House business were not immediately realized. 
In the next thirty years, however, successive rulings of the speaker and 
orders of the House invested it with prerogatives of little less than 
dictatorial character. Consisting, until 1910, of the speaker and two 
majority and two minority members appointed by him, it was, of course, 
dominated by the three majority representatives — actually by the speaker 

1 For a fuller statement of the pros and cons of the question, see R. Young, Tlii& 
Is Congress, 108-114; and for a thoughtful defense of the seniority principle, J. K. 
Pollock, ‘*The Seniority Rule in Congress/^ No. Amer. Rev., CCXXII, 235-245 (Dec., 
1925-Feb., 1926). The plan is followed in the Senate as in the House, and with the 
same .advantages and disadvantages. An instance of its disadvantages, in Senate 
experience, w^as the elevation, in 1941, to the chairmanship of the committee on 
military affairs of a senator (Reynolds of North Carolina) who had opposed sub-* 
stantially every defense measure advocated by the Administration, supported by 
the bulk of his party, and adopted by broad bi-partisan ^te. 

2 See pp. 488, 507 below.^ 
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himself; and it was this arrangement in particular that enabled the 
vigorous and picturesque Cannon to determine almost single-handedly 
what might and what might not be considered by the House and 
therefore to wield almost absolute control over all important legisla- 
"^tion.^ The speaker’s removal from membership in the committee, the 
transfer of the selection of its members to agencies of party caucuses, 
and the increase of these members to ten, later to twelve, still later 
(1937) to fourteen,^ left the speaker with perceptibly diminished power, 
but did not of themselves lessen the control of the committee over the 
legislative work of the House. As we shall see, that control has in later 
days been curtailed by the rise of such newer agencies of the majority 
caucus as the steering committee and the majority floor leader, and of 
such additional devices as the Monday morning White House conference ^ 
— ^vdth the result that, aside from the chairman, the members of the 
committee no longer rank, as they once did, among the dominant per- 
sonalities of the House. Inasmuch, however, as the rules committee is 
the medium through which these guiding agencies achieve their objectives, 
the committee is still to be regarded as an instrumentality of considerable 
potency and importance. 

To begin with, once the general body of rules has been readopted at 
the opening of a Confess, all proposals for amendment are referred to 
the rules committee, which is likely to hold up action in any event, but 
certain to do .so if the changes suggested would tend to impair control 
of business by the majority ^^machine.” More important, however, is the 
committee’s power to present to the House special rules or orders of its 
own devising, and aimed at fixing the order in which pending measures 
shall be considered, or limiting the time allowed for debate on a given 
matter, or indicating the sections of a bill that may and those that may 
not be amended, or stipulating the number and even the nature of 
permissible amendments, or in other ways vitally determining the con- 
ditions under which the work of the House in a given situation shall 
proceed;^ and usually the regimented House majority votes whatever 
the committee proposes. Specially privileged in obtaining the floor, the 
committee may at any time (except only when a conference committee’s 

1 Since two of the majority members coimterbalahced the two minority members, 
Mr. Cannon was accustomed to say that the committee on rules consisted of ‘%yself 
and one assistant.” 

2ij,educed again in January, 1945, to twelve (eight Democrats and four Repub- 
licans). 

^ See pp. 381-382 below. 

^For example, the special rule under which the tax bill of 1943 was considered 
in the House limited general debate to two days, after which no amendments were 
to be in order except such as might be offered by direction of the ways and means 
committee, and such amendments being themselves not amendable. Even more 
drastic was a “gag” rule under which, in 1940, debate on a complicated and obstruse 
excess profits tax bill (no copy of which wsis available to congi-essmen until the 
day before the rule was adopted) was restricted to two hours. In extenuation, it was 
explained that no congressman could have understood the measure anyway I 
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report is being considered or the House has voted to go into committee 
of the whole), interrupt debate by introducing a special rule thrusting 
forward some entirely different bill or resolution irrespective of the 
regular order of procedure.^ Insurgents now and then catch the majority 
managers napping, and succeed in getting a bill before the House con- 
trary to the managers’ intentions. But in such an emergency, the rules 
committee can always be hurriedly convened and a special order to meet 
the situation devised and reported, not only interrupting consideration 
of the insurgent measure, but indefinitely sidetracking it in favor of other 
business. Furthermore, the committee may itself draft a bill overnight, 
introduce it in the House the next afternoon, and force its passage the 
same day, without opportunity for so much as reference to a ^^subject’^ 
committee.^ Small wonder that House minorities are all the time crying 
out against ^'gag rules”! Their only hope of relief, however, lies in trans- 
forming themselves into majorities — which, irrespective of party, can be 
depended upon, in their turn, to employ exactly the same tactics ! Reliance 
on special rules as a means of expediting and controlling proceedings 
has in later years been growing steadily, and nowadays hardly any 
important legislation is enacted without the aid of them.® 

'^The ^^Invisible Govemimnif’ of the House 

The speaker and other olEcers, the committees and their chairmen — 
even the powerful rules committee — ^are agencies of the House as such, 
designed to enable it to carry on business in an orderly and effective way. 
This formal machinery is, however, only part of the actual mechanism 
of House control. Superimposed upon it, interlocked with it, and some- 
times surpassing it in actual power, is an 'invisible government”^ 
developed and maintained on a basis, and quite unknown to the 
rules — an extra-legal government consisting of the majority caucus 

^ Under Eule XI, ten other standing committees, including those on ways and 
means, appropriations, and enrolled bills, have leave ^Ho report at any time” — sub- 
ject, however, to slight qualifications such as those indicated in the case of the rules 
committee. 

2 The rules committee is itself, of course, a ^^proceduraF’ committee. 

2 During the memorable special session of 1933, called by President Franklin D. 
Roosevelt to deal with the economic crisis, special orders emanating from the rules 
committee governed the consideration of all important matters by the House except 
in the case of emergency banking and economy acts to which was applied a pro- 
^ cedure so direct and quick that not even the rules committee had a chance to func- 
tion. See Amer. jSd. Eev,, XXVIII, 70-83 (Feb., 1934), and cf., on an earlier 
period, ibid., XXVT, 43-57 (Feb., 19^0). In the first session of the Seventy-seventh 
Go’igress, opening January 3, 1941, the House broke all precedents in its use of 
special rules. Sixty-seven were introduced and voted on, ail but three calling for 
immediate consideration of the measures to which they applied and limiting the time 
to be allowed for debate. Of the sixty-seven, fifty-eight were adopted. In the 
two succeeding sessions, the numbers of special rules introduced were forty-three 
(forty-one adopted) and forty-nine (forty adopted), respectively. 

4 So designated because working largely behind the scenes, although plenty of its 
activities are quite as '"visible” as those of the regular machinery provided for in 
the' rules. , 
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(Republican congressmen prefer the term “conference"’) ^ and certain 
instrumentalities through which the caucus operates, chiefly the steering 
committee, the majority floor leader, and the majority, “whip” and his 
assistants. The minority has agencies of the kind, too, but of course 
not forming parts of the government of t he House. 

A caucus consists of the members of the House belonging to the 
majority or minority party as the case may be, and functioning either 
directly through privately held^.^meetmgs or indirectly through agencies 
such as those m§!!tioiSed““above.^ From the fact that nowadays both 
parties convoke their caucuses less frequently than formerly and leave 
decisions to be made more largely by a few.leaders, it has been deduced 
that the caucus is no longer a significant factor in the legislative process ; 
and certainly it is true, not only that the device, has wmed andovaned 
in importance through the years, but that of late — and especially with 
wartime legislation commonly cutting across party lines — direct caucus 
action has to^a considerable extent faded out of the picture. The emphasis 
placed upon the point by some observers aiid writers is, however, exag- 
gerated. In the first place, the caucus still functions actively in organizing 
a new House of Representatives (as well as in connection with organiza- 
tion in the Senate) . It prepares the slate of ojQBcers (including the speaker) 
which a new House will unfailingly elect. Through the medium of its 
“committee on committees,” it designates the majority members of all 
standing committees, subject, of course, to House election. It names the 
majority steering committee, floor leader, ancT^ipiTTrconsiders whether 
changes in the rules of the House are desirable, and decides what ones, 
if any, to propose for adoption. On its part, the minority caucus similarly 
nominates oflScers, makes committee assignments, and sets up “invisible” 
machinery; and any significant changes of oflBcial or committee person- 
nel required from time to time during a session will bring into action 
the caucus of the party concerned. 

In the second place, the caucus may still be convoked- — and occasionally 
is — ^to formulate plans for united p arty action on policies or measures 
before the House, especially if thenarR^l OIaguegnEy*^^ 
ranks. It may, and sometimes does, direct the majority members of im- 
pm^ant committees to see that committee reports are presented first to 
the i ^ j prity caucus, and afterwards to the House only after qguaigu^r- 
mission has been given. It may debate the details of bills and whip them 
into shape according to its own notions before the House receives the 
measures at a-ll.^ It may influence, or even control, decisions upon what 
measures shall be pressed, what ones held back, what ones prevented 

3- The Democrats use this term also, but only to designate a caucus that does not 
seek to bind the participants to a given course of action. For purposes of simplicity, 
the traditional name “caucus’" may, however, be adhered to in the present discussion. 

2 As will appear, the device is employed in the Senate also. 

s As did the Democratic caucus in connection with all of the principal measures of 
the first Wilson Administration. 
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from ever reaching debate.^ These, to be sure, are points at which prac- 
tice has varied widely, in different periods and as between different 
parties— so widely that no very useful generalizations concerning them 
can be framed. There have been times, e.g., in the ear ly ye ars of the 
present century, when caucuses were held frequently, although for little 
purpose except to ratify decisions reached in advance by a handful of 
leaders ; other' times, notably after the ^ievolution” affecting the speaker- 
ship in 1910-11, when meetings were not only frequent, but designed for 
actual discussion and decision; and still other times (like the present) 
when meetings have been infrequent, with the leaders acting independ- 
ently, yet, after all, as agents, and presumably spokesmen, of the caucus 
silently standing behind them. 

Two principal instrumentalities through which the majority caucus 
functions are the majority /^steering committee^^ and the majority floor 
leader.- The steering committee cdnsists of a varying number of leading 
ihajority members (of late, twenty-six, including seven serving ex officio) j 
designated by the caucus, with due regard for geographical distribution, 
to represent it in exercising continuous supervision over the handling 
of business by the House. 

Working more or less behind the scenes, it keeps the parliamentary 
situation in hand, whips faltering members into line, and in sundry ef- 
fective ways sees that the will of the majority leaders — -perchance of the 
caucus if it has expressed itself — ^is carried out.® The committee’s main 
business is (1) to select from the great mass of bills which encumber the 
House calendars those which the majority managers wish to advance to 
final consideration, and, after they have been decided upon, (2) to keep 
the tracks clear— with the powerful assistance of the committee on rules 
—for favorable action upon them. Naturally, its busiest moments are in 
the last crowded day ^ 

The majority floor leader, also chosen by the caucus, and acting under 
general direction of the steering committee, is almost equal in pow er 
to the speaker, from whom, indeed, he has inheritedsome of his preroga- 
tivesTand to whose office he may reasonably aspire to succeed.^ He keeps 
informed on^the.4xift majority members, persuades 

and admonishes in the interest^pT^ plans the course of 

debate and indicates to the speaker what members are to be given the 
floor on particular measures, directs the activities of the whips, and 
confers with the minority floor leader (for the opposition has a floor leader 

1 Unless, by a procedure described below (p. 300), the House compels a committee 
to report out a given bill. - , 

. 2 A third is the party contingent in the rules committee; but we are here talking 
about only party, not Home, machinery. 

8 On the gTound that it would constitute an undesirable limitation on his own 

t wers, Speaker Gamer in his day oppo^d having a majority steering committee, 
d in the Seventy-second Congress there, was none. With Speaker Eainey in the 
chair, however, the regular practice was resumed in the next Congress. 

■^As did Floor Leaders Byrhs , in ...1936, Bankhead in 1936, and Bay burn in 1940, 
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too, usually its defeated candidate for the speakership) on the length to 
which debates shall be allowed to run and the times at which votes shall 
be taken. If one were asked to indicate the two individuals wielding most 
power in House affairs, he would not be far wrong in naming the 
speaker and the majority floor leader. 

The majority whip is named by the floor leader and subject to 
removal by him; and the whip may appoint any number of assistant 
whips — fifteen in present Dempcratic, usage, so selected as to represent a 
similar number of geographical regions. A familiar duty of the whips is 
to see that the party members are at hand when significant votes are 
likely to be taken; but equally important is the canvassing of members 
to find out their attitudes on issues and policies, for the guidance of the 
floor leader and the speaker. 

From all this it is obvious that a person who views House organization 
and procedure merely through the medium of official machinery and 
formal rules will gain only a very imperfect understanding the 

work of Congress is actually performed. Speaker, rules committee, other 
committees, function — ^not as agencies of" authorities aparf— but as cogs 
in a larger machine which includes also the extra-legal party instru- 
mentalities mentioned. Back of all else stands the rgajority caucus, 
whether, continuously active and assertive or intermittently dormant; 
because even the speaker owes his position to caucus selection and is 
expected to lend himself loyally, in so far as the rules give him leeway, 
to seeing that opportunity is provided for decisions made by the caucus, 
directly or by its agents, to be carried out. Even in its greatest periods of 
activity, the caucus, of course, does not concern itself with everything 
coming before the House; no more do its agents such as the steering 
committee. There is no point to stirring, party machinery to action on 
the many pieces of business on which party lines will not be drawn.^ 
Furthermore, in their present mood, most congressmen prefer to be free 
agents, voting as they please' rather than under caucus or other dic- 
tation; many indeed do not hesitate to identify themselves ^gth bi- 
partisan (e.g., the farm 6ioc), to which they indeed may regard 
themselves as owing first allegiance. Recognizing this situation, the 
Republicans seldom attempt to bind their members even when a caucus 
is held and a line of action laid down; while the Democrats, although 
occasionally making a caucus action binding by two-thirds vote, never- 
theless obligate no one on a question of constitutional construction or on 
a matter on which the member has receiveijnstructions from or made 
pledges to his constituents. Whether or not caucuT' action is involved, 
members of both parties are, however, in general expe^^d^tojappoii the 
decisions reached by their accepted party lea demh lp^ m the House, arid 

the first session of the Seventy«eight]bi Congress (Jannary-December, 1943), 
only 101 of the 795 bills and resolutions passed by the House were regarded as 
^^controversial,” and only 68 of the 702 passeci by the Senate. The proportions would 
be likely to be somewhat larger in peiiacetlme. 
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Jiabitual failure to do so can usually be depended upon to have unpleasant 
consequences. 

The System Criticized 

Needless to say, the power of the caucus and its agencies, and the The nee^ 
ways in which that power is employed, stir much discontent. The stifling 
of individual initiative, the penalizing of independence, the relentless use 
of the '^steam roller,’^ drive spirited members to insurgency and inspire 
attempts to build up hlocs cutting across caucuses and party lines. The 
simple fact is that, although the effective functioning of such a body 
as the House of Representatives imperatiyely demands leadership, no 
provision whatsoever for congressional leadership is made in the con-" 
stitution or the laws. Under parliamentary systems of government, such 
as the English, legislative leadership devolves naturally upon the cabinet. 

But our government is not of that sort. To be sure, the president sup- 
plies a good deal of leadership in larger matters; certainly such chief 
executives as Woodrow Wilson and Franklin D. Roosevelt have done so. 

The president, however, is at the White House, not on Qapitol Hill, and 
such leadership as the House must have within its own ranks it has been 
obliged to develop for itself. This it has done according to no precon- 
ceived plan, but largely as the exigencies of party politics have deter- 
mined. The results have been different in different periods. Once it was 
the speaker who . dominated. Again (after the rules committee became 
elective) the speaker and that committee, sharing control. Still again, it 
was the majority.O^ Now%,days — ^as for a good while past — leadership 

is perhaps to be regarded as ultimately in the caucus, but in practice 
is to be found rather in the instrumentaiities of that agency abov men- 
tioned, in conjunction with * such regular in^^^ of the House “ 

itself as the speaker, the rules comm and the chairmen of the great 
standing conmittees— which, of course, means that leadership is con- 
siderably dispersed and not always easy to locate, although in any event 
gathered in the hands of an interlocking, majority, managerial direc- 
torate.^ As matters have stood in the most recent years,, it has been the * 
speaker, the majority floor leader, and one or two other leaders who 
mainly have exercised the power of direction— under, however, so much 
pressure from the White House that they commonly have been regarded 
as more truly managers for the president than spokesmen of the House. 

In all periods, there has been dissffi^f action oh of individuals 

and groups that have found themselves with less independence and power 

1 “The redistribution of power in. Congress is in. many respects similar to the 
game of button, button, who has the button? One knows that someone has the 
button, but .it i^ at times difficult to tell precisely where it is. The responsibility for 
action lies in many hands and in many groups. As soon as you think you know 
where the responsibility lies, where the button' is, it is slipped to someone else. 

The internal organization of Congress is so involyed and so complicated that very 
few men, and they specialists -in the legislative process, know who are the individuak . 
and the groups concerned with any specific piece pf legMatiou- • * ” Young, This 
h Congress (New York, 1943), Sl-82. " " 
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than they believed they ought to have; revolt against ^Mictatorship’V has 
followed revolt; only — speaking broadly — ^with the result; at best, of 
transferring supreme control from one point in the system to another. 

present mechanisms of control do not, of course; lack apologists, 
and some of the arguments employed have a good deal of validity. There 

SS niust; we are told, be not only routine rules and procedures, but people 
who will assert themselves as leaders; and means by which those who 
lead can get things done. To members whose policies and desires meet 
with frustration, such leaders will inevitably seem arbitrary and their 
methods harsh. But, once in power, these same members would bring 
into play a leadership of precisely the same character, ^The system as it 
stands must therefore be regarded as reflecting the general will of the 
membership. At all events, a dissatisfied majority can change it at any 
time. An arbitrary speaker can be overruled, or even deposed, by a 
majority vote. Any special order brought in by the rules committee can 
be thrown out in the same way. Either this committee or any other one 
can be compelled to report upon any matters referred to it. Majority or 
minority could, if it chose, decide to have no caucus, no steering com- 
mittee, no floor leader. Therefore, runs the argument, ' since the full 
mechanism, in both its ofiicial and unofficial — ^its legal and its extra-legal 
or party-made — parts, goes on with little change from Congress to Con- 
gress, it must be regarded as fairly satisfactory to all save a few unrea- 
sonable members who are unable to adapt themselves to the ways of 
majorities. 

pf^m^or- The argument is plausible, yet it does not quite cover the case. The 

ityruie? difficulty is that, upon analysis, the alleged majority may very well turn 
out to be no majority at all, A speaker, for example, mounts the tribune 
because a majority of a party majority has agreed to vote for him. But 
such a majority may easily fall far short of being a majority of the whole 
House. Similarly, if polled individually, the bulk^oTthe House member- 
ship might well be found to prefer quite a different grouping, and quite 
different chairmen, in the great committees. By the same token, measures 
approved in caucus and voted on the floor because members of the ma- 
jority party, even though really opposed to them, feel obligated, either 
by caucus actions or by other pressures, to give them their support, may 
become law with the actual approval of what is numerically only a House 
jiminority. In other words, legislation tends to be only in form by House 
Ivmajority; in reality, it is often- by mere majority -caucus majority. 

^ Government by majority is, howeyer,i,^a ^ concept. We fondly 
suppose that we have it in thTs^untry, and at times we ^actually do so. 
Congressmen and senators, nevertheless, are often elected by mere plural- 
ities; several of our presidents have had only a minority of the popular 
vote behind them; and decisions in Congress "by something less than 
absolute majorities are merely part of an order of things which may be 
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faulty but is capable of being corrected only by procedures too drastic 
to stand nauch chance of being undertaken.^ 

/ . 

V; Organization of the Senate 

Crossing over to the opposite end of the Capitol, one finds in the 
Senate both a formal organization and a superimposed mechanism of <^ent 
party instrumentalities broadly resembling those in the House, yet work- 
ing quite differently at a number of points.^ To begin with, the ofiScers 
are much the same, except that the “president^’ of the Senate occupies 
a position decidedly unlike that of the speaker of the House. Being, by 
terms of the constitution, the vice-president of the United States, he is, 
of course, not chosen by the body over which he presides; hence, partisan’ 
and factional contests over filling the chair, such as have punctuated , 
the parliamentary history of the House, have no place in the annals 
of the Senate — save as occasionally stirred by election of a president( 

'pro tempore to preside when the president is absent or when the office 
is vacant.® Furthermore, the president of the Senate has no such control ; 
over legislative procedure as that which the speaker wields in the House; 
he may not even be a member of the party commanding a majority in the 
chamber. As a moderator, he maintains decorum, recognizes members,j' 
decides points of order, puts questions to a vote, and announces the re^' 
suits. His power of recognition is, however, exercised with less partisan 
motivation than in the House ; and not only are his decisions on points of 
order subject to appeal by any senator, but especially difficult questions 
of order are as a rule referred for decision to the Senate itself. As a non- 1 
member, he never participates in debate and votes only when necessary 
to bfeali a tier TO a person ol uHusual force, which. he rarely has been, ^ 
and also of high standing in the councils of his party, the figure ensconced 
in the Senate chair seldom seeks to exercise any sort of leadership or to 
influence the course of legislation.^ 

' ^ W', 

3. por currently assembled information on the machinery of the House and its 
workings, see articles by A. W. Macmahon, E. P. Herring, 0. R. Altman, and F. M. 
Riddick, dealing with successive sessions and published yearly in the America')i 
Political Science Review, The Official Congressional Directory also is useful, 

2 'pjtie effect of the Senate’s continuity upon its organization has been noted else- 
where. See p. 271 above. 

s Under a resolution of 1890, a president pro tempore serves until his successor 
is chosen. At the opening of the j&rst session of the Seventy-second Congress (Decem- 
ber, 1931), the Senate failed to elect. The incumbent, George H. Moses, therefore 
served throughout that Congress without reelection. 

'^Vice-President Garner went dhectly from the speakership of the House to the 
presidency of the Senate.,-iml933,- and although exerting a good deal of influence in 
a”'quiet “and’H'fdrmS^ nevertheless accommodated himself successfully to the 
traditions of his new environment. Henry A. Wallace, when vice-president, was a 
prominent figure in wartime government circles, but the traditional sort of presiding 
ofiScer in the Senate — except for the very unusual experience of breaking a tie vote 
no fewer than five times during his first eighteen months (on four occasions staving 
off defeat for the Administration). Harry S. Truman, stepped immediately from a 
senatorial seat to the presiding officer’s chair (January, 1945), but in three months 
became president through the death of Pi'esident Franklin D. Roosevelt. 
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Like the House, the Senate has a set of formally adopted rules, carry- 
ing over from session to session except as changes are made at rather 
lengthy intervals. For reasons already explained, they do not have to be 
adopted in toto at the beginning of each Congress; and, reflecting the 
smaller numbers, the more intimate traditions, and the special functions 
of the body, Senate rules are fewer, simpler, and more easily mastered 
than those of the House, ^ and rest more solidly upon Jefferson^s Manual, 
which, after all, was prepared in the first instance for the Senators use, 
Ln addition, as compared with the House rules, which lend themselves to 
autocratic majority control, the Senate rules are particularly fitted to r 
protect the rights of minorities and to promote free discussion.^ There is, 
of course, in the Senate also no lack of parliamentary precedents, forming 
the basis for a rich endowment of unwritten custom or usage. 

Needless to say, there are committees — special and conference com- 
mittees as in the House, and a score and a half of standing committees, 
many of them corresponding closely to, and bearing the same names as,^ 
committees in the other branch.® Like the Senate itself, senatorial stand-i'" 
ing committees never die; new members are infused into them at’Weryl 
biennial reorganization, but the bulk of the membership always carries ? 
over from preceding Congresses. In 1921 — ^six years before a similar step 
was taken at the other end of the Capitol — the list was pruned from 
seventy-four to thirty-four, and it has since been reduced to thirty-three, 
as compared with forty-eight in the House.’^ Most important now are (1) 
the finance committee, which corresponds to the House committee on ways 
and means; (2) the committee on appropriations; (3) the committee on 
foreign relations, to which are referred all treaties and all presidential 
nominations to posts in the foreign service; (4) the judiciary committee, 
to which are referred nominations to judgeships and to other positions 
connected with the federal courts, as well as bills relating to judicial or- 
ganization and procedure;® (5) the conamittee on interstate commerce; 
(6) the committee on education and labor; (7) the committee on agri- 
culture and fisheries, and (8-9) the committees on military and naval 
affairs. A number of the committees hold regular weekly meetings; the 
others meet on call of their chairmen. Senate committees range from/ 

. three members to twenty-four in the case of appropriations; members are 
ranked according to seniority as at the other end of the Capitol; and' 

1 Even so, when the late Dwight W. Morrow— an expert in unraveling intricacies 
in other fields— was senator from New Jersey, he sadly confessed that after six 
months of faithful attendance on the fioor he still was often unable to fathom the 
parliamentary situation of the moment. 

2 The Senate’s rules will be found in Senate' Manuql, Containing the Standing 
Rules and Orders of the Senate, etc., 74th Cong., 2nd Sess., Sen. Doc. No. 258 (1936), 
and later editions. 

® In 1930, the Senate discontinued use of the committee of the whole except in con- 
sidering treaties. 

^The complete list, with the names of members, will be found in successive issues 
oi the Official Congressional Directory. 

e D, G. Farrelly, “The Senate Judiciary Committee: Qualifications of Members,” 
Amer. Polit, ScL Rev,, 469-475 (June, 1943). 
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proportion ^as^in^h between the two parties in about the same 

five: and all members serving on as many as 

liSs ’serious tharmkS hT,- which is too many, although 

which many of the ■ of the small amount of work 

/ The method of yv>^^^^^^^oes find it necessaTy to perform.^ 

the sam- ^ - making up committee lists in the Senate is substantially 

.xxjlo as that prevailing in the House, At the opening of a new Con- 
gress, the leaders of each party appoint a ^‘committee on committees^^ to 
distribute vacant positions among newcomers, to settle questions of 
seniority, and, in the case of the majority party, to name the various 
chairmen. When these party agencies have completed their work, the 
slates are reported back to the respective caucuses for approval and 
afterwards go to the Senate as lists of majority and minority nominees. 
Election on the floor of the Senate usually follows on a single ballot, 
without hesitation or discussion. 

. At one time, the Senate committee system was criticized sharply, even 
among senators themselves, on the ground that the chairmen or ranking 
members of a few important committees were able to exert a dispropor- 
tionate influence upon legislation because of the rule which required I 
them to be appointed to the conference committees that adjust most of thel, 
differences arising over measures passing the two houses in dissimilar 
form. In 1919, this situation was remedied for the time being by a reso- 
lution of the then majority caucus forbidding any senator to be chairman 
of more than one of the ten most important committees or a member of 
more than two such committees.^ The principle, however, was not em- 
bodied in a rule of the Senate as such and has not been adhered to 
by later party caucuses. In general, the seniority principle prevails in the 
Senate quite as inflexibly as in the House. * 

The Senate is, of course, no less susceptible to considerations of party party 
than is the House, and special party instrumentalities — caucuses or con- 
ferences, steering committees, whips — are more or less in evidence. Like 
the machinery known to the rules, these extra-legal mechanisms work, 
however, under limitations imposed by the differing nature and traditions 
of the smaller body. The House is a highly inte grate d mechanism, with 
power concentrated in few hands. Perhaps its numbers and its tendency 
' to moF^pi^^o^^^^ it to be so. The Senate is a relatively small 

assenoblage of older and more experienced men with higher regard for 

I tradition, more assertive individuality, and less willingness to be herded 
and controlled. The presiding officer is, of course, in no position to domi-f 
nate. The committee on rules is but a pale image of that in the House. 
Although choosing leaders and whips, and occasionally deciding upon a 
concerted course of action, a party caucus rarely amounts to more than 

^ Cf. pp 321-322 below. 

* These committees are appropriations, agriculture, commerce, finance, foreign rela- 
tions, interstate commerce, judiciary, military affairs, naval affairs, and post-offices 
and postroads. . 
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a sort of infonnal council; insurgents or irtrusted with certain tasks 
into caucus at all. In short, senators insist upoost of their time working 
individuality and upon delegatih'gv^^trol to which, to 

agency. Proceedings are leisurely, ^*****^^^1^^ 

cive force is virtually unknown. 
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The Capitol building in which Congress meets is a vast sandstone The, 
and raarble structure situated on the brow of a low hill overlooking setting 
downtown Washington, the broad Potomac, and the heights of Virginia 
beyond. Since 1857, the House of Representatives has occupied a large 
rectangular hall in the south wing of the building; the Senate, trans- 
ferred in 1859 from a room later used (though since ^ vacated) by the 
Supreme Court, sits in a similar but smaller chamber in the north wing. 

As in legislative halls of Continental Europe, although not in England, 
the seats in each room are arranged in concentric rows, theater-fashion, 
facing the marble platform on which the presiding officer sits; and deep 
galleries provide space for six or eight hundred spectators — ^press, diplo- 
matic, members’ relatives, and general public. Formerly, the hall of the 
House of Representatives was fitted with separate desks for the mem- 
bers; and the Senate chamber is stiU so equipped. But the growth of 
numbers in the lower branch made it necessary, after the reapportion- 
ment of 1911, to remove the individual desks, leaving only the seats^ in 
close proximity, as in a theater. Two large tables are, however, con- 
veniently placed for the use of floor leaders and of committees whose 
reported bills are up for consideration — one on each side of the center 
aisle, near the aisle and well toward the front. At one of these, the ma- 
jority members of the reporting committee take their station; at the other, 
the minority members. So far as practicable, Republican members of the 
House sit together on one side of the chamber and Democratic members 
on the other.^ The seats of individual representatives are assigned, at 
the beginning of a session, by lot; although in point of fact they are not 
occupied regularly, and a member entering the hall while business is 
going on is likely to take any seat, not then in use, that happens to strike 
his fancy. In the Senate, where there is never a general vacating of 
places, a newcomer establishes his right to any seat not already belonging 
to a member, and as a rule occupies it regularly. The physical equipment 
of the legislative branch further includes numerous committee rooms in 
the Capitol building, an immense marble office-building for the members 
of the Senate, two such buildings for those of the House, a library in the 
Capitol, and the separately housed Library of Congress, which is the 
largest library not only in the United States but also in the world. 

^In both cases, the Democrats to the right and the Republicans to the left of the 
presiding officer, although the arrangement (unlike the location of “right,” “center,” 

“left,” and various intermediate shadings in European parliaments) has no political 
significance. 
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Njrrusted with certain tasks 

Although each branch of Congress is of their time working 

which the other does not share/ the two spend resolutions which, to 
at the same sort of thing, ie., considering bills ana ends of the 

become effective, must be passed in identical form at t -^signed to 

Capitol/ Some of the measures on which they deliberate are '' *^Dte 
make or declare new law; others, merely to amend, clarify, or consoiiuv. 
existing law; many do not make or modify law at all in any proper 
sense, but rather appropriate money, formulate rules, give directions, or 
even, in the case of concurrent resolutions, merely express attitudes or 
opinions. Speaking broadly, however, whenever matters are up which 
call for formal proposal, discussion, and decision in both of the houses, 
the same machinery is, or may be, employed, and likewise the same gen- 
eral scheme of procedure. Accordingly, a reasonably adequate under- 
standing of how Congress carries on its work will be obtained if we briefly 
trace the steps that normally are taken between the time when a proposal 
of legislative nature is put into the form of a bill and the final publication 
of the measure (if it has emerged successfully) as a completed statute/ 

Introduction, Authorship, and Number of Bills 

Nothing is easier than to give a bill its start, ie., to ^flntroduce^^ it. 
Whether a measure be ^^public,’^ i.e., of general application, or ^'speciaF^ 
(or ^^private”), i.e,, applying only to specified persons or places, all that 
is required is that a copy of it, endorsed with the name of the introducer, 
be laid on the clerk’s (in the Senate, secretary’s) table. Any bill may 
make its first appearance in either house, except only that bills for raising, 
revenue are required by the constitution to “originate” in the House of ' 
Representatives.^ Indeed, through its right to amend revenue bills, even"] 
to the extent of substituting new ohes, the Senate may, in effect, originate! 
them also.® Once introduced, a bill continues “alive” throughout the' 
duration of the existing Congress or until sooner disposed of; in a suc- 
ceeding Congress, however, it can get on a calendar only by being re- 
introduced. 

Nothing would be farther from the truth, however, than to suppose 
that some member of the House or Senate is the actual author of every 
measure presented. Congress, we are rightfully assured by a former mem- 
ber of long experience and high standing, is “not to any material extent 

/•For example, confirmatioii pf appointments by the Senate and preparation of im- 
peachment proceedings by the House, • 

2The two houses meet in joint session (in the chamber of the House of Repre- 
sentatives) only (1) to witness the count of the presidential electoral vote, (2) to 
receive oral messages from the president, and (3) to hold formal ceremonies such as 
state funerals or receptions for distinguished visitors, e.g,, in recent years, Prime 
Minister Churchill and Madame Chiang Kai-shek. 

3 The somewhat specialized process of finance legislation necessarily falls within 
the scope of later chapters (xxrv-xxv) discussing national revenues and expenditures, 
and accordingly is treated at that point. 

^Art. I, § 7, cl. 1. 

® See p. 309, note 2, below. v 
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an originating body.” ^ In the first place, a large proportion of all major 
public bills introduced emanate — sometimes in fully drafted form — from 
the executive branch of the government, ie., from the White House or 
from one of the executive departments or independent establishments. 
To be sure, contrary to the situation in countries having a cabinet system 
of government, no member of the executive branch can directly introduce 
a bill. This, however, imposes no serious impediment; a senator or repre- 
sentative, or a committee, can always be found to take care of the simple 
ceremony. In practice, Administration bills — ^indeed nearly all important 
public bills, whatever their origin — ^normally come to the house in which 
they make their first appearance through the medium of one of the 
standing committees, being introduced usually by the chairman; indeed, 
many measures, e.gf., revenue, appropriation, and currency bills, are 
actually worked out by majority members of the appropriate committee. 

In the second place, numerous bills originate with persons, groups, or 
organizations entirely outside of government circles; and these are com- 
monly presented by members individually. Here we come upon a main 
reason for the flood of bills that descends upon Congress at every session. 
Senators and congressmen themselves, sometimes sharing the great Ameri- 
can illusion that the way to cure any ill is to ^^pass a law,” originate a 
certain number. But to a far greater extent they are merely the pur- 
veyors of proposals from the outside. Judging it worth while to please 
those with interests or ^‘causes,” and at the same time to have their 
names in the newspapers (in their home districts, at all events) as the 
authors of bills, senators to some extent, but especially congressmen, 
are usually willing to introduce any number of measures, however ill- 
considered and fantastic, at the request of persistent lobbyists or con- 
stituents with ^^a grievance, an ambition, or a hope.”^ They need not 
approve, or even understand, everything they introduce; hundreds of bills 
every session bear ^^by request” labels, , which may usually be taken to 
indicate that the members formally presenting them disclaim any per- 
sonal responsibility for them. Not a whit less on that account, such bills 
— ^the bulk of them private, or special, rather than public, and nearly 
all contemplating the spending of money — inundate the clerk's table 
and help clutter up the calendars.^ 

The number of bills and resolutions introduced at every session is, 

1 R, Luce, Congress— An Explanation^ 3. 

2 Administration bills are almost invariably drafted by experts in the departments 
(with more or less consultation with the chairmen or other members of the appro- 
priate committees), and bills originating with private individuals or interests will 
often have been put into shape, by hired counsel or otherwise, before being intrusted 
to a member. Senators and representatives — ^whether as individuals or as committees 
—desiring assistance in preparing measures can always get it from a service known 
ofUcially as the Office of Legislative Counsel, carried on at the Library of Congress 
since 1918 by a non-political chief draftsman and assistants who are officers of 
Congress, and employing some ten unheralded but extremely useful research and 
drafting experts (besides a few clerks), each specializing in a field such- as taxation, 
banking, agriculture, or commerce. See F. P. Lee, “The Office of Legislative Counsel,” 
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indeed, amazing. As many as 2,500 have been known to make their 
appearance in the House of Representatives alone on an opening day; 
and even counting pension bills only as grouped in omnibus measures, 
the total for recent Congresses has run from ten or twelve to upwards 
of fifteen thousand each — about two-thirds of the number, as a rule, 
being introduced first in the House and the remainder in the Senate.^ 
Of the yearly grist, the best that one can say is that few of the measures 
presented contain possibilities of wise legislation, fewer still receive 
attention, and fortunately still fewer ever pass.^ 

Committee Stage in the House of Representatives 

All bills introduced are referred to one or another of the standing 
committees.® Private bills are turned over automatically to whatever 
committee — ^pensions, public lands, or what not — has been, designated in 
each case by the sponsor. Public bills are sorted out and assigned, ac- 
cording to the subjects with which they deal, nominally by the speaker, 
actually as a rule by the clerk or one of his assistants. Sometimes, how- 
ever — indeed, fairly often in these days of long and complicated laws — 
a bill is of such a nature that it might be referred with almost equal 
propriety to any one of two or more committees; and in this event, as 
indeed in all cases of doubt, and also in the case of all bills received from 
the Senate, the speaker is likely to decide personally what shall be done 
— ^perchance having regard for the composition of the committee almost 
as much as for the nature of the bill.^ Sometimes a bill, after being re- 

Columbia Law Rev., XXIX, 381-403 (Apr., 1929). Cf. State Government, V, 6-9 
(July, 1932). 

Needless to say, the drafting of a bill of even comparatively limited scope is a 
difficult and delicate undertaking. Every detail of the proposal must be coordinated 
with the great mass of statute and case law already existing; words must be chosen 
with care so as to convey the meaning intended; powers and ’agencies of enforce- 
ment must be prescribed in full recognition that upon them will depend final attain- 
ment of the object sought; and always must be borne in mind the fact that the 
legislation, if of any actual importance, will meet opposition from the start and will, 
almost certainly collapse unless drawn on such lines that the* courts will sustain it. 
The Office of Legislafive Counsel worked eighteen months on the draft of the tariff 
act of 1930. In addition to the ^Legislative Counsel, there is in the Library of Con- 
gress an undermanned Legislative Reference Service comparable to such services in 
many of the states, and aiding those members who know about it and really use it 
by collecting and placing at their disposal publications, compilations, and other 
informational materials. See J. P. Chamberlain, Legislative Processes: National and 
State, Chap. xrv. It may be of interest to note that the memorable Logan-Walter 
Bill of 1940, aimed at curbing the powers of the great regulatory commissions, and 
finally killed by presidential veto, was drafted by the American Bar Association's 
committee on administrative law. See pp. 415-416 below. 

1 During the second session of the Seventy-eighth Congress (January 10-December 
19, 1944), 2,171 bills and resolutions were introduced in the House and 825 in the 
Senate. The House passed 953, the Senate '931. 

^ The output of the Seventy-eighth Congress (1943-45) was 1,157 acts (of which 
568 were public and 589 private* 

3 The procedure up to this point is on the principle that all bills are created free 
and equal. All start on the same footing. Once the race for enactment has begun, 
however, the vast majority are found to have been left at the post. 

* To avoid repetition, the legislative process will here be described with reference 
to the House, and only important differences of procedure in the Senate will be noted 



CONGRESS AT WORK 


297 


f erred to one committee, is recalled and sent to a different one; but 
under no circumstances may a measure be divided between two or more 

committees. piece of legislation may well be 

determined at this initial stag^ by^^^ t^^^^^ to a committee 

likely to be friendly or, on the other hand, to one likely to be unsym- 
pathetic; and at this point the speaker may still wield the power of 
life or death. Authors or sponsors of a bill that is being held up in com- 
mittee may maneuver to get it transferred to another committee likely 
to be more favorable. Thus, after being stifled in the ways and means 
committee for several Congresses, an oleomargarine tax bill was, in 1902, 
finally turned over to the committee on agriculture, reported favorably, 
and duly passed. To achieve this end, it may even become necessary to 
rewrite the bill in part. After being stymied by refusal of the House 
labor committee and the Senate education and labor committee to report 
it out, the highly controversial Smith-Connally Anti-Strike Bill of 1943 ^ 
was so recast as to enable it to be referred in the Senate to the judiciary 
committee and in the House to the committee on military affairs, both 
of which reported it favorably and thus cleared the way for its eventual 
passage. Reassignment can be forced upon an unwilling speaker only 
by a majority vote of, the House; and committees from whose custody 
it is proposed to remove a bill can usually be counted upon to resist — as 
the two labor committees did (ineffectually) in the case of the Smith- 
Connally Bill. Obviously, if bills were to be tossed about freely among 
committees, much confusion would result ; and in practice reassignments 
are rare. In any case a bill, after being referred, is printed, given a num- 
ber, and distributed to all House members.^ 

Each of the important standing committees has a commodious room 
in the Capitol or in one of the office-buildings, with books, pamphlets, 
records, and whatever stenographic service is needed. The two houses are 
commonly in session in the afternoon ; hence, committees regularly meet 
in the forenoon, and no committee of the House, save that on rules, may, 
without special permission, hold meetings while the House itself is sitting. 
Many committees have little or nothing to do. But some receive scores, 
and even hundreds, of bills every session, or have unusually long and 
complicated measures to handle (perchance, as in the case of finance 
bills, to write), and accordingly find themselves crowded for time. To 
expedite matters, these create sub-committees (usually of five members) 
to which particular measures or classes of measures are assigned, or 
even individual sections of the same measure if it be one of exceptional 
complexity and importance. At all events, it is in the committees, and 
more or less behind the scenes, that much of the actual record of Con- 
gress— especially in the case of the House of Representatives — is written. 

See p.,, 617 below. ' '' ^ ■ 

2 Sections of presidential messages recommending legislation are similarly referred 
to the appropriate committees. 
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' f Congress in its commit tee rooms/ ^ declared Woodrow W ilson, ^^ is Con- 

' On rSTeiving a bill, a committee has first to inform itself on the 
measure’s nature and contents, and then to decide what to do with it. 
For the great majority of bills, this means nothing more than a cursory 
glance, revealing that the proposal has no claim to attention, and forth- 
with condemning it to a lingering death in the committee files. A bill here 
and there, however, will interest the committee, or at all events the chair- 
man, and, if time permits, will receive consideration* In the case of such 
a measure, the first requisite is information from which to judge whether 
legislation on the subject is needed, whether the present bill is calculated 
to meet the need, and what results and implications will follow if the bill 
is passed. The committee- — at least some of its more experienced members 
— ^may already know a good deal about the subject. But usually more 
will have to be learned. Availing themselves of the resources of the com- 
mittee library, the Library of Congress (including legislative reference 
service) , and official files, the committee members may study the measure 
at first hand, and in due time come to a conclusion as to what action 
to take. Or the bill (or certain parts of it) may be studied more inten- 
sively by one or more sub-committees. Either by request or on their own 
initiative, too, interested officials may appear in person to give testi- 
mony and present argument; heads of departments, indeed, have been 
doing this increasingly in later years. 

Enough has been said, however, about the ways in which bills originate 
to suggest that most measures of large importance — certainly most Ad- 
ministration measures — ^reach Congress only after extensive investiga- 
tions of the subjects dealt wSHTlave^eenlSder Ooh itself one 
of the houses, may have sponsored such an inquiry, by either a rtanding 
or a special (sometimes a joint) committee. Again^-^Jongress m 
caused an Jnvestigation to be made by the Department of Labor, the 
Interitate Commerce Commission, or some other department or establish- 
ment. Still agaip. Congress may have arranged for a study by a com- 
mission consisting of a given number of senators and representatives, 
together with persons drawn from the general public and selected by the 
president. Or, the president may himself have found funds or secured an 
appropriation with which to carry on an investigation through the medium 
of a commission appointed by himself, and. with a view to proposing 
legislation based on the data brought to light. Thus, when, in 1934, 
President Franklin D. Roosevelt decided upon a national program of 
social insurance, he created an ea? committee on economic security 
which, through a staff of experts, brought together most of the facts and 
recommendations on which the great federal Social Security Act of 1935 
was grounded. Similarly, when in 1935 he turned his attention to a general 
reorganization of the executive branch of the national government, he 

^ Congremonal Government (Beaton, 1885), 79. 
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appointed a committee (of expert private citizens) on administrative 
management to conduct the studies on which alone a well-considered 
scheme could be based.^ All materials assembled in such ways are, of 
course, placed at the disposal of the Senate and House committees 
through whose hands the resulting bills will pass; although naturally 
the committees may themselves gather such further or different infoima- 
tion as they desire. ^ 

Finally, if a bill deals with a highly controversial subject, or will 
seriously affect large numbers of people, the committee having it in 
charge will almost certainly hold public hearings on it. That is to say, 
arrangements will be made for individuals or spokesmen bf organizations 
having interests involved, or presumed to be in possession of useful in- 
formation, to appear before the full committee or a sub-committee desig- 
nated for the purpose and give testimony while the members listen and 
perhaps draw them out with questions. Certain persons are commonly 
invited to appear, but opportunity will usually be offered others who 
desire to do so, including paid attorneys engaged to support or oppose 
the measure, or specific clauses of it. On a great tariff bill, hearings — 
usually held by sub-committees visiting different sections of the country 
—may extend over many"* weeks, the stenographic reports running into 
thousands of pages of print.^ Both House and Senate use the device in- 
creasingly, as also do most of the state legislatures; and although experi- 
mented with in one or two European countries (chiefly pre-Nazi 
Germany), it may be thought of as a characteristic feature of the Ameri- 
can legislative process. 

Notwithstanding varying amounts of publicity in the earlier stages 
of its deliberations, the committee eventually goes into executive session 
on a bill and reaches its conclusions in private.^ Any one of several 
results may follow. It may report the bill unchanged, which is, of course, 
tantamount to recommending its passage. Or it may strike out some sec- 
tions, add others, or alter the phraseology, and report the measure in 
this amended form. Or it may frame a bill of its own and present it as a 
substitute. In all of these cases, the report is likely, although by no means 

^ See p. 475 below. 

2 On a similar scale have been hearings on other types of bills in recent years, 
e.g.} the Senate judiciary committee’s hearings of 1937 on the President’s court re- 
organization bill (see p. 472 below) . Extended hearings take place also in connection 
with congressional investigations, but in this instance the persons who appear are 
chiefiy those whom the committee desires to question and summons for the purpose. 

3 It is considered a breach of good faith for members to disclose what went on 
in the committee while in executive session, even though they may be sorely tempted 
to do so ; and the votes taken in committee are never made a matter of public record. 
It is easy to condemn (as some have done) the secrecy surrounding committee delib- 
erations. But there is another side to the matter. Ih the executive sessions of com- 
mittees, writes an experienced member already quoted, falls ^‘the most interesting, 
important, and useful part of the work of a congressman, and the part of which the 
public knows nothing. Indeed, the ignorance of the public about it is one of the 
causes of its usefulness. Behind closed doors nobody can talk to the galleries or the 
newspaper reporters. Buncombe is not worth while. Only sincerity counts.” R. Luce^ 
Congressr~^An Exphri^tion, 12, 
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certain, to lead to favorable action by the House, especially if the com- 
mittee (or even the majority element, in instances where party lines 
are drawn sharply) has come to its decision by a unanimous vote; and 
thus (to the dislike of some) legislation tends to be, in effect, by com- 
mittee — ^by a senes of separate committees — ^with the House acting only 
as a ratifying agency. The committee has, however, one other possible 
course: it may make no report at all — ^in other words, may “pigeonhole^’ 
the bill ; and this, as we have seen, is the fate that befalls three-quarters 
or more of all measuxes^^^^^ decision to make no report may 

come after, and as a result of, investigations and hearings; but in the 
great majority of instances it arises from agreement (tacit or otherwise) 
ap the very beginning not to take up the bill at all. 

The ease with which a committee can kill a bill by simply not re- 
porting it has always been a sore point, and controversy on the subject 
has filled many pages in the annals of the House. To be sui'e, committees 
are only agents of the House, and as such are subject to orders and 
instructions; if the House desires to discharge a committee from the 
further custody of a bill — in other words, require it to report — ^there is 
nothing to prevent it from doing so. The matter is, however, less simple 
than it sounds, because it is usually a minority, rather than a majority, 
that wants to get a bill out of a hostile or lethargic committee; and as 
the rules stand, there is no means by which anything less than a majority 
(218) can force a vote on a “discharge” question. In 1931, the House 
did adopt a rule under which as few as 145 members (one-third instead 
of one-half) could force such a vote in the case of any bill that had been 
in a committee’s hands as long as thirty days; but on the ground that 
this gave too much scope to pressure groups and compelled the House to 
call back bills which only a minority wanted to have considered, the plan 
was abandoned in 1935.^ Consequently, it remains true that almost any 
measure can be killed in its initial stages by simple failure of the com- 
mittee having it in charge to report. Committees serve as agents of the 
House to investigate and make recommendations, and the House expects 
normally to be guided by their conclusions. Should they refuse to recom- 
mend action, that is ordinarily the end of the matter. Without, indeed, 
the rigorous sifting of bills accomplished in part in this way, the House 
would be hopelessly swamped with work, and it would become necessary 
to place severe restrictions upon the number of measures that members 
may introduce. Occasionally, a committee fails to report a meritorious 
bill for the simple reason that the majority members are personally or 
politically prejudiced against it. But most measures that come to their 
end because of failure to report deserve no better fate.^ 

^The new rule was both introduced and repealed by a Democratic House, and 
repeal was in part motivated by the desire to make it less easy for the Republicans 
to force the consideration of measures incompatible with the New Deal program. 

2 In the three sessions , of the Seventy-sixth Congress (1939-41), there were thirty- 
seven motions to discharge committes from the further consideration of particular 
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The Handling of Bills After Committee Stage 

Having been returned to the clerk of the House, a reported bill is 
placed in one of three series, or lists, known as ^^calendars/’ If a revenue 
bill, a general appropriation bill, or a public bill directly or indirectly 
appropriating money or property, it goes on the Calendar of the Whole 
House on the State of the Union, commonly known as the Union Calen- 
dar; if a public bill not raising revenue or directly or indirectly appro- 
priating money or property, it finds' a place on the House Calendar ; if 
a special bill, on the Calendar of the Committee of the Whole House, 
sometimes called the Private Calendar. Bills go on the respective calen- 
dars strictly in the order in which they are reported; and once there 
they remain for the period of a Congress (not merely a session) unless 
taken off. 

It must not be supposed, however, that bills are invariably called up 
from the calendars in the order in which they are listed — still less that 
all calendared bills are actually debated and voted on. With some two- 
score standing committees reporting bills, the calendars grow congested, 
and the best that the House can do is to pick off a bill here and one 
there for actual consideration, making sure that the most essential meas- 
ures, e.g.j appropriation bills, are included, but letting the' others take 
their chances. No House rule, indeed, is more frequently set aside than 
that which directs that bills shall be taken up in their calendared order; 
and no power of the majority steering committee is more important than 
th at by virtue of wh ic h it d ecides^ ^en^ and in behalf of what bills, the 
co mmittee on rules shall brin g in for adoption by majority vote a special 
rule or order making a given bill the regular business of tfi^^ House forth- 

with or at wFatever later time the order may specify, and attaching such 
time limitations on debate and restrictions upon amendments as the com- 
mittee may choose. Most weightier measures — and some not so weighty — 
are thus lifted out of their sequence on the lists and put in a preferred 
position; otherwise, they would never be reached. Hundreds of measures 
^^d ie on the calendars^^ in every Congress. 

There is, to be sure, a daily order of business, duly prescribed in the 
rules. But, as would be inferfed from what has been said, this ^‘regular’^ 
order is so frequently departed from as to have comparatively little 


bills, but only two were agreed to, Le., accorded the necessary 218 votes; in the 
Seventy-seventh Congress (1941-43), of fifteen motions, only one was agreed to; 
and in the Seventy-eighth Congress (1943-45), of twenty-one motions, three were 
agreed to. The small quota of bills forced to the fioor in this way has, however, 
.included some measures of importance, e.p., the Black-Connery “Wages and Hours’^ 
Bill in 1937 and the Geyer Anti-Foil Tax BilTin 1942 (see p. 172 above). For the 
illuminating histoiy of a notable and jBnally successful effort in 1938 to bring the 
discharge rule to bear against the rules committee itself (on the Fair Labor Standards 
Bill), see Amen Fet;., XXXII, 1102-1107 (Bee., 1938). On the discharge 

rule in general, see F. M. B^iddick, Congressional Procedure^ Chap. xiii. How bills 
are occasionally salvaged from committee cold storage by being transferred to 
different committees has been indicated above (see p. 297). 
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significance. In the first place, certain days are set aside for the con- 
sideration of (1) certain classes of measures, e,g.^ the second and fourth 
Mondays of each month for District of Columbia business and the first 
and third Tuesdays for private bills, and (2) measures called up under 
special procedures, e,g., on ^^Calendar Wednesday/^ Again, at any time 
after the journal has been read, it is in order to move that the House 
go into committee of the whole to consider revenue or general appropri- 
ation bills. Eleven standing committees, too, have the privilege of report- 
ing at practically any time, and — ^more important — securing immediate 
consideration of their reports. Bills introduced at the instigation of the 
president or of a department head, or for any other reason viewed 
as Administration measures, are often given right of way. Erom the 
rules committee may come at any time proposals which will turn pro- 
ceedings in an entirely different direction. Finally, on specified days, 
the House may, by two-thirds majority, suspend all rules and depart as 
widely as it likes from the regular procedure, even to the extent of pass- 
ing a major bill through all of its stages at a single vote.^ Under these 
circumstances, the process of legislation in the House has been likened 
to the running of trains on a single-track railroad, “The freight gives way 
to a local passenger train, which sidetracks for an express, which in turn 
sidetracks for the limited, while all usually keep out of the way of a relief 
train. Meanwhile, when a train having the right of way passes, the de- 
layed ones begin to move until again obliged to sidetrack.^^ ^ 

Mention has been made of the committee of the whole; and inasmuch 
as the sessions of this committee occupy the greater part of the time of 
the House, ^ something more should be said about it. In reality, there are 
two committees of the whole: (1) the Committee of the Whole House, 
which considers private bills, and (2) the more important Committee of 
the Whole House on the State of the Union, which handles public bills 
for raising revenue, for appropriating money, and indeed for most other 
purposes as well. Both are, of course, simply the House of Representatives 


1 Ordinarily, the two-thirds rule serves to protect the interests of the minority. 
It fails in this respect, however, when, as in the Sixty-seventh and the Seventy- 
fourth to Seventy-seventh Congresses (1921-23 and 1935-43, respectively) one party 
has so large a majority that the rules can be suspended by a vote of the members of 
that one party alone. An interesting example of summary legislation is afforded 
by an emergency banking bill introduced by Majority Floor Leader B 3 nmes on March 
9, 1933, allowed forty minutes of debate, passed by the House without a record 
vote and before printed copies were available, passed by the Senate a few hours 
later, and promulgated by the President the same evening (see Amsr. Polit, Eci. Rev. j 
XXYIII, 70, Feb., 1934). On suspension of the rules, see J. Q. Tilson, ParUamentury 
Law and Procedure/ Ghap. xii. As Mr. Tilson remarks (p. 107), some of the most 
important bills ever enacted into law by the American (Congress have been passed 
under a motion to suspend the rules. 

2D. S. Alexander, Rtsiior?/ and Procedure of the Bouse of Representatives, 222. 

3 'Under our rules today, hinety-five per cent of all the business that we transact 
is transacted in committee of the whole, and ninety-five per cent of the votes cast in 
this body are cast in committee of the whole. H, A. Cooper, in Conp. Pecord, 
68th Cong., 1st Sess., p. 8. In 1930, the Senate discontinued the device except for 
the consideration of treaties; and, curiously, it is employed but little in our state 
legislatures. 
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sitting in a different guise. A member moves that the House resolve 
itself into committee of the whole for the consideration of a designated 
bill; the motion is put and passed; the speaker yields the chair to a 
special chairman whom he designates; one hundred members constitute 
a quorum, instead of the majority required when the House is in regular 
session; debate proceeds, very informally, under a rule allowing only five 
minutes to each speaker at a time, unless with unanimous consent; there 
are no time-consuming roll-calls, divisions being taken only viva voce, 
by a rising vote, or by tellers, with no record kept of how members vote; 
motions to refer or to postpone are not permitted; and when discussion 
is completed the committee votes to ^^rise,’^ the speaker resumes the chair, 
the mace (the symbol of the speaker's authority) is restored to its place 
on a marble pedestal at the right of the chair, and the chairman of the 
committee reports the decisions reached. The House must, of course, 
act upon the committee's report in order to give it effect. This very 
useful device enables all finance, and most other important, bills to be 
considered for amendment under circumstances such that, as a rule, 
every member of the House who desires to do so can be heard ; it permits 
great numbers of amendments to be presented, explained, and disposed 
of speedily; it facilitates rapid-fire, critical debate which commonly 
shows the House at its best; and the absence of recorded yeas and nays 
enables members to register their sentiments without check or restraint 
such as published votes sometimes impose. 

A bill or Joint resolution can be adopted only after three readings. Of 
these, the first is by title only; speaking strictly, it is no longer a ^Tead- 
ing^^ at all, for the requirement is deemed to be met by printing the 
title in the Congressional Record and the Journal. Then the measure 
goes to committee and, if reported back, is placed upon its calendar for 
a second reading. The second reading— which (provided it is ever reached) 
takes place in committee of thq for bills not there considered, 

in the House itself — ^is an actual reading in full, with opportunity for 
debate, and for amendments to be offered; and this is followed by a vote 
on the question, ^^Shall .the bill .be jngrqssed* ^ copied by 

engrossing clerks) and read a third time?"'^ If the vote is affirmative, 
the bill goes back on’ its calendar and some time later the third r eading 
takes place, by title onl y unless a m e mber , demands a reading in full. 

The jmte^wj.ak i:i is on the_ measurers flml passage ; and if the result 
is favorable, the bill or resolution, duly signed by the speaker, is ready 
to be sent to the Senate, or, if that body has already enacted it in identi- 
cal form, to the president. 

As a rule, debate takes place only on the question of ordering a bill to closure 
a third reading, although, if not cut off by the '^previous question,’^ it 

^The reading of bills by a reading clerk— -long agd abandoned in the British 
Parliament and in several of our more progressive state legislatures— entails a serious 
waste of valuable time. Mr. Luce estimates that something like a month of every 
session is thrown away in mere '^clerical enunciation.” Congress^An Exphruxtioni 27. 
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may be renewed on the question of final passage. When a measure reaches 
the stage at which it can be discussed on the floors the chairman (or 
other designated representative) of the committee which has reported 
it favorably speaks in its behalf, being followed by a minority member 
of the committee if, as is usually the case, the report has not been unani- 
mous. Other members of the committee speak alternately for and against 
the bill, and finally members of the House who do not belong to the 
committee are recognized — ^provided any time remains. And this matter 
of time presents- problems. A rule dating from 1841 forbids a member 
to speak longer than one hour, except with unanimous consent.^ This 
alone, however, would not keep debate within desirable bounds, and two 
additional, more drastic, devices are employed: (1) advance agreements 
between the opposing leaders — frequently embodied in special orders 
brought in by the rules committee — ^fixing the length of time that dis- 
cussion shall be permitted to run, and perhaps indicating how the time 
shall be divided, and (2) a practice, borrowed in modified form from the 
British House of Commons, known as the ^^previous question.’^ At any 
stage of discussion (except in committee of the whole) , any member of 
the House may ^^move the previous question^^ ; and if the motion carries, 
a quorum being present, debate is closed, no more amendments can be 
offered, and a vote is taken on whatever is pending. There is nothing 
to prevent a committee chairman or other supporter of a bill from offer- 
ing such a motion immediately upon conclusion of the very first speech 
in favor of the measure. To prevent cutting off all debate in this way, 
however, the rules require the speaker to allow twenty minutes each to 
supporters and opponents before the vote is taken. 

Formerly, opponents of bills under discussion employed all manner 
of expedients to kill time and prevent action. Dilatory motions were 
made; unnecessary roll-calls were forced; efforts were put forth to stop 
proceedings by leaving the House without a quorum; time-consuming 
amendments were offered ; and as a result much time was wasted. Rulings 
of vigorous speakers,^ duly incorporated into the standing regulations, 
have considerably reduced the effectiveness of such modes of obstruction, 
although ways of slowing up business (chiefly, demanding incessant roll- 
calls are still within the reach of members disposed to employ them. 

Upon conclusion of the consideration of a bill or resolution, , or an 
amendment thereto, a vote is taken. In regular sittings of the House, 
four, and in the committee of the whole three, modes of voting are used. 

1 A member in charge of a bill is allowed an additional hour to close the debate, 

2 Notably those of Speaker Reed in 1890, mentioned above (see p, 276, note 2). 

s With present facilities, the House has no way of protecting itself against waste 
of time in this manner. Under express constitutional provision, one-fifth of the mem- 
bers present can demand a yea and nay vote whenever they so desire (Art. I, § 5, 
cl. 3). A roll-call requires some thirty-five minutes, and in the session of 1935 it was 
estimated that the 203 roll-calls taken (either on demand for the yeas and nays or 
to determine the presence of a quorum) consumed approximately five of the thirty- 
three weeks the session lasted. A great deal of such time could be saved by the 
introduction of electrical voting. 
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The firstj and most common, is a division by simple sound of voices, 
i.e., a viva voce vote. If any member is dissatisfied with the announced 
result of this, he may demand a rising vote; whereupon the supporters 
of each side of the question are counted. Again, if one-fifth of a quorum 
demands it, a vote is taken by tellers: a teller is designated for each 
side; the two take their places in front of the speaker’s desk; the mem- 
bers in favor of the measure pass between them and are counted, and 
then those opposed; and the result is declared by the tellers and an- 
nounced by the chair. Or, finally (in the House as such, though never in 
committee of the whole), if one-fifth of those present demand it, the 
'^yeas and nays” are ordered: the clerk calls the names of the members, 
who respond with ^^aye” or ^^no”; these individual votes — sometimes dif- 
ferent (since they are to be put permanently on record) from those pre- 
viously cast viva voce — are recorded; and the result is duly announced. 
The yeas and nays may be demanded before any one of the other methods 
has been employed, and, if ordered, are taken forthwith.^ Effort used 
to be made to compel all members present to vote, but this has been given 
up as impracticable? 

/ 

Procedure in the Senate — Filibustering and Closure 


After a bill is passed in the House, it is certified by the clerk and 
carried by him to the Senate chamber. Procedure there, being in most 
respects like that in the House, need not be described in detail. Whether 
sent over from the other end of the Capitol or originating in the Senate 
itself, a bill is referred to one of the standing committees; if acted upon 
favorably, it is reported; if reported, it is placed on a calendar, from 
which it may be called up either in or out of its turn; three readings 
must be passed, the second one, at which amendments are offered, being 
the critical test; votes are taken substantially as in the lower house; 
and in the end the bill may be adopted as it stands, or adopted with 
amendments, or defeated. 

There are, nevertheless, some important differences between Senate and 
House procedure. For one thing, whereas the Senate formerly made more 
use of the committee of the whole than does the House, it abandoned the 


device altogether in 1930 except only in dealing with treaties. In the 
second place, with the exception that appropriation bills enjoy a certain 

priority, tj^.gLeJjajdxtuaUy.j^ in tke Senate, .leaying 

the calendars to be followed almost automatically.® More important still 

iWhen the question is one of passing a measure over a presidential veto, the 
constitution requires the yeas and nays to be taken and recorded. (Art. I, § 7, cl. 2), 

2 In I94ij the Columbia University Press announced the forthcoming publication 
of a stupendous work entitled TAe Atlas o] Congressional RollrCalls; An Analysis 
of Yeorand-N ay Votes (41 vols.), with maps showing the geographical distribution 
of the vote in every one of the ^54,000 roll-calls in both branches of Congress from 
1789 to 1932; and the first volume, in point of fact covering the years 1777-1789, 

^ appeared in 1944. ^ * 

3 This is the more possible because qf the small number of bills introduced in the 
^4;>Senate as compared with the House. 
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is the 'debater 

There are no restrictions oil the length of speeches, except such as are 
occasionally agreed upon in advance with respect to a particular meas- 
ure; nor any upon their number, except that a senator may not, without 
consent, speak more than twice on the same subject in a single day; 
and — save for (1) occasional resort to a '^unanimous consent^^ procedure 
(under which the members agree to a specified restriction of debate), and 
(2) the very infrequent use of a closure rule adopted in 1917 — debate 
process jwith less restraint than in any other important legislative body 
ixi..The world. The comparatively Snail number of members has made 
this possible; and it cannot be denied that such liberty has some genuine 
advantages. The knowledge that ordinarily debate will not be cut off 
as long as any member, majority or minority, has something to say 
encourages the consideration of measures from all angles. It operates, too, 
as a wholesome check, not only upon party autocracy, but sometimes 
upon tendencies to executive dictatorship as well. At all events, the 
Senate has been adamant in its refusal to adopt anything resembling the 
one-hour rule prevailing at the other end of the Capitol. 

Unfortunately, liberty is sometimes abused. In the Senate, the com- 
monest form of such abuse is boresome garrulity — ^wasting time by sheer 
talkativeness, as often as not on some subject entirely foreign to that sup- 
posed to be under discussion.^ In the language of Jefferson^s Manual, the 
rules still say: ^^No one is to speak impertinently, or beside the question, 
superfluously, or tediously.^^ ^ But empty seats on the floor and yawning 
spectators in the galleries bear testimony to the fact that this rule — ^the 
latter part of it, at all events — ^is frequently ignored. More troublesome, 
however, is the practice of deliberately taking advantage of freedom of 
debate with a view, not to throwing light on the topic in hand or to 
converting the opposition, but to delaying and perhaps preventing action. 

This procedure, commonly termed filibustering, was by no means un- 
known in earlier times (there was an instance of it in the first session 
of the First Congress in 1789), but has been brought into play most 
spectacularly and successfully in the last sixty years, and especially since 
about 1910. A filibuster may be organized and conducted by a group 
OT bloc of members, working in carefully arranged relays, or it may be 
carried on by a member singlehandedly; and it may have as its object 
to defeat a measure by 'Talking it to death, to require it to be amended, 
or to compel the majority to agree to tack on some feature or to pass 
some other measure, perhaps quite unrelated, in which the filibusterers 
are interested.® At best, valuable time is wasted; in addition, useful 

^It has been remarked that in the Senate "a controversy may be raised about any 
question, and at any distance from that question’’! 

Rules and Manual of the United States Senate,,^ xvii. 

s Sometimes, too, a Senate filibuster is employed to put pressure on the House 
of Representatives; as, for example, when, in 1936, a Senate group held up action 
on a postal appropriation bill, itself innocent enough, until the House had been ^ 
coerced into drastic modification of a pending ship subsidy bill. 
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measures are sometimes defeated and needed appropriations held up. A 
favorite time to launch a filibuster used to be the closing weeks or days 
“of a “short” session, since all t&t was necessary in order to achieve the 
purpose in hand was to hold out uhSTan u^ hour for^ adjourn- 
ment of the session inoon of The Twentieth Amend- 

ment put an end to short sessions; yet senatorial filibustering is by no 
means a lost art.^ 

The only restraint thus far imposed upon the practice took the form The 

* ' ClOSllT0 

of a rule adopted in 1917, following defeat bylfilibuater of a bill for the 
aiming of American merchant ships. The procedure prescribed is as 
follows.^ First, a petition to close debate must be signed by one-sixth 
(sixteen) of the senators. On the second calendar day after this petition 
has been filed, the roll of senators is called on the question: “Is it the 
sense of the Senate that the debate shall be brought to a close?” If there 
is a twq-third^^^^ vote in the affirmative, the measure before the Senate 
becomes the “unfinished business” until disposed of, to the exclusion of 
all other business; and thereafter no senator is permitted to speak for 
more than one hour in all on the measure itself, on amendments to it, 
or on motions relating thereto. Furthermore, no amendments may be 
presented except by unanimous consent; no dilatory motions or amend- 
ments are in order; aird-^'alFpo order are decided by the chair 

without debate. 

This is closure in rather a mild form; the two-day delay provided ‘ 

for gives the opposition a chance to mobilize its forces, and two-thirds 
is a high figure for the supporters of the effort to attain. In the first 
nine years, the device was successfully invoked only twice, i.e., in the 
debates on the Versailles Treaty in 1919 and on adherence to the World 
Court in 1926, and in the entire period 1917-44 only fourteen closure 
petitions were filed and only four were successful.® 

When taking the chair as president of the Senate in 1925, Vice-Presi- 
dent Charles G. Dawes lectured the members on the folly of trying to 
carry on their work under archaic rules that sometimes permit a single 
individual to defeat important legislation favored by an overwhelming 
majority; ^ and when retiring four years later, he referred reproachfully 

^In point of fact, Senator Huey Long carried on a memorable filibuster against 
the National Industrial Recovery Bill in the very first Congress after the Twentieth 
Amendment took effect. An anti-lynching bill was killed by a Southern filibuster 
in 1938, and in 1942-44, an anti-poll tax bill, duly passed in the House, was several 
times prevented from coming to a vote in the Senate by Southern filibuster or threat 
of such. See p. 172 above. 

^ Senate Manualf Rule XXII. 

s Efforts in 1942 and 1944 to invoke closure against the anti-poll-tax legislation 
filibusters were uniformly unsuccessful. Senators definitely favorable to the proposed 
legislation, when put to a test, drew back from forciiig its opponents to stop talking. 

Very few of long service had not themselves engaged in filibustering at one time or 
another. 

A Cong. iSecord, 69th Cong., Spec. Sess. of Senate, Vol. LNVII, pp. 1-2. Cf. Demo- 
cratic Majority Leader Barkley’s castigation in 19^: ‘T agree that the rules of the 
Senate are the most archaic conglomeration of contradictory decisions that ever 
prevailed in any parliamentary or legislative body ... I think the rules of the Senate 
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to the Senate as being, among modem deliberative bodieS; the only one 
that has “parted with the power to allot its time to the consideration of 
subjects before it in accordance with their relative importance.^’ Not even 
so vigorous a critic as Mr. Dawes, however, could stir much response 
either at Washington or throughout the country, and no early change 
of policy appears probable. The weight of argument, indeed, is by no 
means entirely on one side of the question. Quite to the contrary, senators 
and others who honestly believe the existing lack of restraint to be on the 
whole advantageous bring forward a number of contentions,- ail of con- 
siderable validity: (1) that under the rules as they stand, the Senate 
(as Mr. Dawes was obliged to concede) gets through with a very credit- 
able amount of business — ^in five recent Congresses, for example, passing 
182 more bills and resolutions than did the House; ^ (2) that the present 
oft-used device of “unanimous consent,” by which the members agree in 
advance to limit speeches on a given measure after a certain day and to 
take a vote at a specified hour, serves all necessary purposes, being in- 
deed itself a species of closure; (3) that by far the greater portion of 
the measures killed by filibuster are not favored by the country and are 
never revived; and (4) that the vigorous protests against filibustering 
sometimes voiced on the Senate floor come usually from members whose 
pet projects have suffered, but who, with circumstances reversed, would 
themselves stand quite ready to launch or participate in a filibustering 
effort. It is perhaps utopian to suggest that the best solution for the 
problem would lie in an extension of “senatorial courtesy” ^ to include 
a decent respect for the right of one’s colleagues to vote on a legislative 
proposal. 

Conference Committees 

A bill which passes both branches of Congress in identical form is sent 
to the president and becomes law if it receives his signature or is repassed 
by two-thirds majorities oyer a veto. The Senate may, however, amend 
a House bill, and the House may amend a Senate bill ; and unless the 
first body forthwith accepts all of the amendments added by the second 
one, or the second one recedes from its position® (neither of which will 
often happen in the case of an important measure) , some means must be 
found of overcoming the disagreement* The device regularly employed 
to bring the houses into harmony is the appointment of “committees of 

ought to be revamped. They ought to be modernized. They ought to be so changed 
as to make the Senate a self-governing body, which it is not now.” /‘When a senator 
once takes the floor,” admitted Democratic Floor Leader Robinson in 1932, “nobody 
but Almighty God can interrupt him— and the Lord never seems to take any notice 
of "him.”' 

1 It is capable, too, of keeping debate on a high plane, as it did when considering 
the “Lend-Lease” Bill of 1941, 

2 See p, 358 below. ; 

3 As in December, 1949, when, in order to rush the legislation through, the House 
voted to concur in the Senate’s amendments to the pending Logan-Walter Bill aimed 
at curbing the powers of the regulatory commissions. 
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conference’^; and statistics show that, on the average, from one-tenth 
to one-twelfth of all the bills and resolutions that Congress adopts— 
including almost all of the weightier ones, e.g,, on tariffs, taxation, com- 
merce, currency, etc. — are referred to such mediating agencies. 

A bill having been passed in two differing forms, either house may 
ask for a conference ; and the request having been agreed to (very 
rarely is it refused) , the presiding ofScer of each house names as a rule 
three or five, but occasionally, for very important bills, seven, or even 
nine, “managers” to rep^^ including almost invariably in each 

case the chairman, the ranking majority member, and the ranking minor- 

ity member of the committee having the bill in charge.^ The House 
occasionally instructs its conferees on certain points, e.g., not to yield on 
this or that particular provision; the Senate is less inclined to give in- 
structions, yet now and then does so; and in so far as instructed, the 
managers can cornpromise only after going back to the body which they 
represent and obtaining permission. But as a rule the conference is 
“free”; that is to say, the managers are at liberty to discuss all features 
of ifife bill upon which there is disagreement and to exercise their own 
judgment in whipping it, by process of give and take, into a form which 
both houses will accept. They may not, however, change anything upon 
which the two houses have previously agreed. 

Sometimes the" task is easy and is performed in a few hours— for 
example, if it becomes a matter simply of splitting the difference between 
two sets of figures in appropriation or other finance bills. More often — 
especially if questions of basic policy are involved— it is difficult and 
entails days, or even weeks, of hard work.^ If in the end it proves im- 
possible, the bill fails, unless other conference committees are appointed 
and prove more successful. As a rule, a consensus is arrived at; and 

1 Normally this will send to the conference those members of the respective houses 

who have had chief responsibility for managing — perhaps also for framing — the 
measure to be discussed. Occasionally, however, a bill is so transformed at one end 
of the Capitol that the committee chairman and majority ranking member no longer 
approve of it and can hardly be expected to put up a spirited fight for it. Under these 
circumstances, they ought not to be appointed, or, if appointed, to accept service, 
as conferees. In 1935, Vice-President Garner announced that thenceforth he would 
appoint as Senate conferees only persons who would reflect majority Senate opinion. 
The number of conferees from the two houses on a given bill may differ; but this 
does not greatly matter since agreements are reached, not by majority vote of the 
group, but by concurring majorities of the two sets of conferees acting separately. 
Although objection has sometimes been raised to the presence of non-members, both 
Senate and House conferees frequently take along with thern to conference outsiders 
who can give them expert information and advice. ^ 

2 Scores, and even hundreds, of changes may have been introduced by the house 
which last considered the measure, and indeed the whole of the bill following the 
enacting clause may have been stricken out in favor of a new bill. Even in revenue 
legislation— despite the constitutional provision that all bills for raising revenue 
shall originate in the House — ^the Senate sometimes goes that far. Thus in 1883 the 
upper house struck out everything after the enacting clause of a tariff bill and wrote 
its own measure, which the House felt obliged to accept. It likewise added 847 
amendments to the Payne- Aldrich Tariff Bill of 1909, dictated the^ schedules nf the 
emergency tariff act of 1921, rewrote an extensive tax revision bill in the same year, 
and recast most of the permanent tariff bill of 1922. 
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the reported bill is always accepted or rejected by the houses without 
further attempt at amendment. Ordinarily^ the house which has insisted 
on amendments recedes less from its position than the one W'hich first 
passed the bill 

As a device for oiling the machinery of legislation, committees of 
conference are, under American conditions, useful, if not indispensable^ 
Nevertheless, they have shortcomings. Without exception, they wmrk 
behind closed doors, hold no hearings, and give their proceedings no 
publicity. Doubtless it would be dijBScult for them to make headw’'ay if 
they did otherwise. Nevertheless, in view of the* power which they wield, 
strong objection can be, and is, raised. For, while the committees are 
supposed to deal only with actual differences betw^een the houses and to 
stay well within the bounds set by the extreme positions w^hich the houses 
have taken, they often work into measures, as reported, provisions of 
their own devising, even going so far as to rewTite whole sections with 
the sole purpose of incorporating the views which the majority members 
happen to hold. Log-rolling enters in, as in the work of the two houses 
separately; and sometimes the compromises reached embody rather the 
worst than the best features of the two contending plans.^ Conference 
committee reports are likely to reach the houses near the close of a 
session; under the rules, they are highly privileged, especially in the 
House of Representatives; and while either house may disagree to a 
report and call for another conference, there is usually a strong presump- 
tion in favor of adoption. There may be little time for critical scrutiny or 
debate; and failure to act — especially if financial provisions are involved 
— ^might seriously interfere with the operation of the government. In 
practice, this often results in the adoption of important provisions, more 
or less surreptitiously added, without consideration by either house — ^in 
other words, legislation nominally by Congress but actually by confer- 
ence committee. Any remedy found will probably take the form of 
reducing the need for using conference committees at all ; and the principal 
suggestion to that end is that bills and resolutions be referred, not, as 
now, to separate committees of the two houses, but to' joint committees, 
which not only would hold single sets of hearings, but- might deliberate 
and report back bills to the two houses in such agreed form that further 
significant differences would not be likely to develop. Arrangements of 

^ They are the more necessary under our American system, because, in the first 
place, our national and state legislatures— unlike the British Parliament, for exam- 
ple— are organized on the principle of strict equality, legislatively, of the two houses, 
so that no bill or joint resolution can prevail unless agreed to in precisely the same 
form by both; and in the second place, because, whereas in cabinet-governed coun- 
tries the ministers, who in a sense constitute a continuous conference committee 
of the two houses, are in a position to promote harmonious decisions, our system of 
divided government tends to leave the legislative branches isolated and devoid of 
coordinating machinery except such as the houses themselves create. 

^ There is the classic example of a tariff bill of several years ago in which the 
House imposed a duty of 25 cents a ton on coal, the Senate increased it to 50 cents, 
the House demanded a conference, and tlae conferees "compromised'' on 75 cents! 
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this nature yield excellent results in the legislature of Massachusetts. But 
there are obstacles to adoption of the plan for Congress, not the least 
of them being a natural aversion of House members to joint committees 
in which senators seem likely to dominate; and, as indicated below, the 
outlook for the reform is problematical.^ 

Some Further Aspects of Procedure 

When a bill has been passed in identical form by both houses, it is 
^^enrolled,” t.e., written or printed on parchment, and is thereupon signed 
by the presiding officers and sent to the president. If it is approved, or 
if it becomes law without presidential action, it is transmitted to the 
Department of State to be deposited in the archives, and also to be 
published. If it receives a ^^messaged’^ veto, it goes back to the house iri 
which it originated and becomes law only if, upon reconsideration, it is 
passed in both houses by a two-thirds vote. If it is pocket-vetoed, it 
simply dies.^ 

On the ground that parts of its work, e.g., the consideration of treaties, 
was of such a nature as to require secrecy, the Senate at first sat exclu- ceedin^ 
sively behind closed doors; indeed, even the House of Representatives 
occasionally barred the public. Strong objection, however, arose; and in 
1793 the Senate adopted the wiser plan of opening its doors whenever 
engaged in ordinary legislative business and closing them only during i 
^^executive^^ sessions. The last closed session of the House was held .not 
long afterwards, in 1811. On the theory that the Senate should be free 
to discuss treaties, presidential appointments, and sometimes other mat- 
ters, without publicity being given to anything that was said, privacy 
for executive sessions was maintained for nearly a century and a half. 
Eventually, however, it broke down, partly because in later decades 
enterprising press correspondents found ways of ascertaining practically 
everything that was said and done in private session, but especially 
because of growing opinion, both in and out of the Senate, that, save 
under the most exceptional circumstances, the public is quite as much 
entitled to know the views expressed and the position taken by individual 
senators on appointments and treaties as on anything else. The matter 
was brought to a head in 1929 by unauthorized publication of senatorial 
votes on the hotly contested confirmation of a judge of the Court of 
Customs Appeals, and the outcome of an exciting debate was the adop- 
tion of a new rule under which all business previously handled behind 
closed doors (except treaties) was thenceforth to be considered in open 
session unless decided to the contrary. The House still has a rule 
permitting closing the doors for the purpose of receiving confidential 

^ See p. 321. The principal work on conference committees and their procedure is 
A. G- McCown, The Congressional Conference Committee (Kew York, 1927). 

An illuminating piece of reading on the matter dealt with in preceding pages is 
R. Young, YMs /s Congress, Chap. IV, ^‘How Do Bills Ever Get Passed 

2 On the various forms of presidential veto, see pp. 375-376 below. 
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information from the president; and the Senate not only is likely to take 
similar action when important treaties are under consideration^ but did so 
in June, 1942, when hearing the chairman of the naval affairs committee 
explain plans for new naval construction, and again in October, 1943, 
when listening to a detailed report by five members lately returned 
^ from a visit to areas abroad-in which American armed forces were 

engaged. 

constitution requires both houses to keep a journal and to publish 
records: it “from time to time.” ^ The journals are, however, bare records of bills 
introduced, reports presented, and votes taken — ^that is, minutes of 
official actions, not records of debates. For a long time, debates in the 
House of Representatives were not reported, except in a haphazard way 
in some of the better newspapers; and Senate debates were practically 
not reported at all, although general accounts of what went on in that 
body were frequently printed, as were occasional speeches.^ In 1833, the 
Congressional Globe, presenting the debates verbatim, was started as a 
private venture; and in 1873 its place was taken by the present Congres- 
sional Record, prepared by officers of Congress and printed by the gov- 
ernment. Published daily during sessions, the Record purports to give an 
1 . Pro- exact stenographic account of everything taking place on the floor of 
the two houses — save, of course, during closed sessions of the Senate. 
This, however, it does not actually do, partly because members sometimes 
edit their remarks in such a way as to make important changes in them, 
and also because, in the case of the House, speeches are frequently 
printed, under special leave, which were never delivered by word of mouth 
at all. The Senate does not permit the inclusion of undelivered speeches, 
but is quite as liberal as the House in allowing members to put into the 
Record correspondence, editorials, public documents, speeches of members 
on public occasions (even at party gatherings), magazine and news- 
paper articles, and selections from books, which have not been read in 
debate.^ These practices go far toward explaining why the Record has 
grown so voluminous as to be practically useless to non-members, except, 
of course, for historical or research purposes. Anywhere from twenty to 
thirty thousand of its generous triple-columned pages are filled every 
biennium — enough matter, such as it is, to make up a library of 150 
ordinary volumes. 

s.^^stat- All acts and joint resolutions, when the process of enactment is com- 
pleted, are transmitted to the Department of State and printed by it in 

1-Art. I, § 5, cl. 3. ; 

2 Tiije collections entitled Debates and Proceedings in Congress, 1789-18^4 
1834-56) — commonly cited as Annals of Congress — and Register of Debates in Con- 
gress (14 vols., 1825-37) bring together these fugitive materials from newspaper, 
pamphlet, and other sources. There is, of course, nothing official about these publica- 
tions, and the reports on which they are based are very incomplete and sometimes 
highly partisan. 

s A proposal from the floor of the House of Eepresentatives in 1937 to restrict the 
pages of the Record to actual proceedings (at a saving of |173,0G0 a year) met with 
a decidedly chilly reception. 
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fche fomr of separate '^slip-Iaws/^ which are commonly obtainable on appli- 
cation ; and at the close of each session, the texts are collected, indexed, 
and published under the title of Statutes at Large of the United States — 
one volunae containing all public acts and joint resolutions and a second 
devoted to private acts and resolutions, concurrent resolutions, treaties, 
and presidential proclamations.’- • 5 

Some General Handicaps Under Which Congress Works 

Legislative bodies, the world over, have fared badly in our time. Under 
the blight of dictatorship and conquest, they were, over a period of 
twelve or fifteen years, all but extinguished in Continental Europe; and 
in countries where they remained intact they have been the object of 
bitter and despairing criticism. Amid the general bombardment, the Con- 
gress of the United States has not escaped. On the contrary, it has been 
(never more than during the recent war years) berated by editors, 
columnists, radio commentators, and professional reformers, in tireless 
chorus, as ineflBcient, irresponsible, obstructionist, extravagant, aimless, 
steeped in ignorance, and suffused with demagogy.^ If the indictment is 
well based, we are indeed in an unhappy plight;' if Congress is half as 
bad as some people say it is, the heart has gone out of our American 
democracy and we are ourselves ready for some kind of dictatorship. 

Fortunately, however, such indiscriminate and reckless criticism is 
not sustained by the facts. To be sure — as every reader of the foregoing 
pages will have seen — Congress shows plenty of imperfections; and un- 
questionably it has declined in public esteem. But there is no reason to 
believe that the character and caliber of its members are any lower than 
fifty or a hundred years ago; many will risk political defeat rather than 
vote contrary to their convictions; and of corruption, in at least its grosser 
forms, there is little or none. Times have changed, and the ponderous 
oratory that once resounded through crowded halls has given way to 
less ornate discussion; but, as an eminent authority has remarked, the 
quality of serious speeches in both houses, considering the greater com- 
plexity of most of the problems that have to be dealt with, is still ^^amaz- 
ingly high.^' ® Much of the complaint that one hears is merely abusive, 
personal, or partisan. Much of it springs from the disappointment or 
exasperation of people whose pet projects have come to grief (often de- 
servedly), or whose notions of what ought to be done have not happened 
to coincide with those of the congressional majority. No Congress, how- 
ever efficient, could hope to please everybody — ^nor, indeed, in all re- 
spects to please anybody. Do what they may, or do nothing at all, the 

complete compilation of the "general and permament laws” will be found in 
Code of the Laws of the United States (4 vols., Washington, 1940), and its supple- 
ments covering the laws enacted in successive sessions. A iisefiil general manual is 
L. F. Schmeckebier, Publications and Their Use (rev. ed., W^'ashington, 

1939). 

^ Time, Fortune, Qjid the New Republic have been active purveyors of such opinion. 

s C, A. Beard, in Amer, Mercury, IN, 531 (Nov., 1942). 
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members are bound to encounter disapproval and complaint. The truth 
is that, notwithstanding frequent waste of time and misdirection of 
effort, a vast amount of careful and intelligent work is done on Capitol 
Hill, especially in the great committees, and that the houses somehow 
succeed in placing on the statute-book numerous measures representing 
honest attempts to promote the public well-being and backed by a great 
volume of favorable public sentiment. A stream does not rise higher than 
its source; by and large, Congress is no better, and no worse, than the 
people from which it springs.^ 

The role assigned Congress under our system is no easy one, and handi- 
caps are imposed, for some of which Congress is itself in no wise re- 
sponsible. The size and regional diversity of the country multiply and 
complicate the tasks to be performed. So likewise do the federal system 
and the principle of separation of powers. Of similar tendency, too, is the 
increasingly technical aspect imparted to many subjects of present-day 
legislation by the achievements and applications of natural science. Handi- 
caps arising from the lack of a regular and dependable leadership of the 
sort supplied in Great Britain and Canada by the cabinet have been 
noted above, along with the limitations inherent in either a leadership 
improvised by Congress itself or one imposed from outside by the presi-^ 
dent. Some further disadvantages under which Congress operates, how- 
ever, remain to be noticed.^ 

First may be mentioned the short term of members of the House of 
Representatives. When the constitution was'Tramed, it was the fashion 
to argue that ^Vhere , annual elections end, tyranny begins”; and the 
authors of The Federalist found it necessary to devote one of their 
papers to a defense of a term as lengthy as two years.^ Nowadays, many 
consider the term not too long, but too short. The average person elected 
to the House for the first time has no acquaintance with the prevailing 
methods of doing business, has had no legislative experience (except 
possibly in a state legislature or a city council) , and has only a super- 
ficial knowledge of most matters with which Congress is called upon to 
deal. Elected for two years only, he cannot progress far toward becoming 
a useful member, much less a leader, before his mandate expires. Many 

1 On “What Congress Is Supposed To Do” and the difficulty of doing it, see E. 

Yomg, This Is Congress (New York, 1943), Chap. i. Cf. C. A. Beard, “(Congress 
Under Yale Eet?., XXII, 35-61 (Sept., 1932), and “In Defense of Congress,” 

Amer. Mercury, LV, 529-535 (Nov., 1942) ; J. Voorhis, “Stop Kicking Congress 
Around!,” LVIII, 647-655 (June, 1944) ,* H. S. Pritchett, “What’s Wrong with 
Congress?,” Atlantic Mo,, CLV, 288-294 (Mar,, 1935); E. S. Bates, “Is Congress So 

Curr. EisU, XLm 

2 0110 former handicap, i,e., the biennial “lame-duck” session, has been removed 
(see p. 269 above). Never again will we have a situation like that existing in the dark 
winter of 1932-33 when a Congress containing 158 members who had been repudiated 
by the voters was functioning precariously under the discredited leadership of a 
defeated president, yet with a grave national crisis at hand. 

» No. Liii (Lodge’s ed., 333-339), Under the original Eevoiutionaiy state consti- 
tutions, the members of the state legislatures were elected annually in every state 
except South Carolina, and there biennially. 
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congressmen, to be sure, are reelected at least once or twice, and are thus 
enabled to accumulate knowledge and experience. Indeed, a computation 
in 1929, based on the then existing Seventy-first Congress, showed that 
the average period of service of all members of the House at that time was 
8.45 years. The figure was as high as this, however, only because of the 
exceptionally long stretches of service of certain members — ^thirty-five 
years, in one case — and the fact remains, not only that many members 
serve for only one or two terms, but that from one-seventh to one-third 
of the names on the roll of every newly elected House were never there 
before. Furthermore, a member cannot get far into a two-year term with- 
out being obliged to turn his thoughts to reelection, particularly if he 
comes from a ^^close” district. This distracts his attention and divides 
his energies. Still another practical disadvantage of the two-year term 
is that, while it provides a perhaps desirable opportunity midway during 
a president’s four years for a canvass and expression of popular opinion, 
in doing so it frequently brings the House of Representatives into the 
control of a party opposed to the president (as in the second Wilson 
administration and the Hoover administration) , thereby tending to pro- 
duce friction and paralyze action. A constitutional amendment fixing the 
teiin at four years has been introduced many times, but neither Congress 
nor the country has ever manifested much interest in the matter. 

Another limitation arises from the insistence of our politicians and 
people that a congressman be a resident of the district which he repre- 
sents; and this brings us to another interesting contrast between Ameri- 
can and English usage. In England, a man aspiring to enter Parliament, 
but finding no opportunity in his own district, ^'stands” in some other 
district, wherever there is an opening and the party authorities will 
accept him as a candidate; or a member, defeated in the district which 
he has represented, tries his luck in another and, if successful, goes 
ahead with his career. There is nothing in the national constitution or 
Jaws to prevent a person from doing the same thing in the United States, 
save that he cannot, of course, become a candidate in any district outside 
of the state in which he lives; and there have been a few congressmen 
from New York and Chicago who dwelt in a section of the city not 
included in their respective districts. In general, however, if a man were 
to seek election in a district in which he did not live, he would make little 
headway against the voters’ assumption that only one of their own num- 
ber can safely be trusted to look out for their interests. The results are 
sometimes unfortunate. Good men who happen to live in districts not 
dominated by their own party are cut off from any chance to serve the 
country in Congress; able members are forced to drop out simply because 
defeated in their home constituency; and the pernicious concept is 
fostered of the congressman as merely the district’s official agent — errand- 
boy, one is tempted to say~for procuring appointments, buildings, relief 
allotments, and anything else that can be got when the plum-tree is 
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shaken. For this unfortunate parochialism in our political practice there 
is, however, no apparent remedy. 

- This, indeed, suggests another unfavorable situation, f.e., the lack 
of adequate popular understanding of, and interest in, the work that 
Congress does. Considering that the two houses every year enact hundreds 
of laws which operate throughout the entire United States and authorize 
the spending of mounting billions of the people^s money, it might be 
expected that their proceedings from year to year, and almost from day 
to day, would command the thoughtful attention of the general mass of 
citizens. That they commonly fail to do so is not open to argument. 
Only when some unusual fight over the rules, or some sensational investi- 
gation, or a filibuster, or a particularly tense debate, is to be recorded 
does the average small-town newspaper — on which most people are de- 
pendent for what they know about affairs at Washington — give much 
prominence (under normal peacetime conditions, at all events) to con- 
gressional proceedings; and even the metropolitan press no longer finds 
news value in congressional debates such as, in earlier days (particularly 
before the Civil War), were reported extensively, analytically, and with 
full appreciation of the public interests involved. To be sure, more of 
the work of Congress is nowadays done in committee rooms, and with 
less open and spectacular discussion. But it loses nothing in importance 
on that account; and if the press does not report it as it once did,, the 
only reason is the apparent lack of popular demand. If, however, the 
people do not take a continuous, discriminating, and appreciative interest 
in 'what their representatives say and do at the national capital (as well 
as, of course, at state capitals and local seats of government), they have 
only themselves to blame if things go wrong.^ 

There are, of course, those whose interest is unflagging. But to a 
regrettable extent they turn out to be men and women with an axe to 
grind — ^persons who want a constitutional amendment proposed or killed, 
a statute passed, defeated, or amended, a favorable or an unfavorable 
committee report made, an appropriation voted, or some other object 
served or benefit conferred; and another of the handicaps under which 
Congress works is the inescapable, and sometime^ improper, pressure 
brought to bear by these ''lobbyists.'' ^ it is to be noted that the lobby of 

^ On August 15, 1944, Senator Pepper of Tlorida introduced a joint resolution au-- 
thorizing the 'broadcasting of congressional proceedings. 78th Gong., 2nd Sess., Sen. 
Joint Res. 145. The proposal has not met with much favor in Congress, and the 
pubiic^s response to such broadcasting would be problematical. 

2 Shading off into direct and systematic lobbying, yet more or less to be distin- 
guished from it, are the incessant demands upon the congressman’s time and atten- 
tion from axe-grinding constituents who ply him with letters and telegrams and 
bombard him with requests for personal favors. Tetters, former Vice-President Garner 
once observed, '*'are a congressman’s bread and butter.” The daily grist is appalling; 
and most of the writers are not simply sending friendly greetings— they want some- 
thing, perchance information, a government document, settlement of a pension claim, 
a commission in the Army or Navy, an adjustment of income taxes, relief from a 
burdensome federal regulation, an appointment for a personal conference. And while 
many of the requests can be shunted off to some other government agency, the con- 
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which one so frequently hears in Washington — ^the “third house” of the 
paragraphers— consists not so much of persons seeking favors directly for 
themselves as of professional paid agents ^ of great interests or organiza- 
tions, whose business it is to haunt the legislative halls and members’ 
oflSces ^ and work unceasingly for whatever objects their clients have in 
view; although a more refined technique, now increasingly employed, 
takes the form of prompting a congressman’s constituents to write or wire 
their representative in- behalf of a given project or proposal. Especially 
active in these ways are the lobbyists of the American Legion, the Cham- 
ber of Commerce of the United States, the American Farm Bureau 
Federation, the National Grange, the American Association of Railway 
Executives, the A. F. of L. and the C J.O., the Railroad Brotherhoods, the 
Joint Committee of National Utility Associations, the American Coal 
Distributors, the American Gas Association, the National Petroleum 
Association, the interests centered in the woollen, cotton, meat-packing, 
sugar, leather, steel, radio, motion picture, air transport, and other great 
industries, and even the National Federation of Federal Employees, the 
Federal Council of Churches, the National League of Women Voters, and 
the National Education Association. 

Not all lobbying, be it noted, is reprehensible, either in object or in 
method. There are lobbyists for the most worthy causes as for the least 
worthy; and their work may be entirely open and above-board, and may 
have a wholesome educational effect, just as it may follow devious 
courses, by dubious means, toward mercenary, or even corrupt, ends. 
The fact remains, however, that the footsteps of every congressman are 
dogged by men — ^increasing numbers of women too — ^whose flattering 
attention is aimed exclusively at influencing him, by entreaty, promise, 
or threat, to vote for or against this. or that particular bill, tariff schedule, 

gressman with an eye on reelection, or merely conscientious about serving his 
constituents, will feel obliged to give personal attention to a heavy proportion of 
them. This is only one of the many ways in which a congressman’s time is so used 
up that little remains for studying matters of national importance. Senator Tydings 
of Maryland once reported that his typical day included sixty interviews, three 
hundred letters, one to^ five committee meetings, and a meeting of the Senate. 
As the logical link between the people back home and the vast impersonal bu- 
reaucracy of Washington, the congressman cannot, and should not, wholly escape 
the service function referred to. It has been suggested, however, that for his relief 
a congressional service bureau might be set up, manned with competent persons 
who could take care of a vast share of the queries and requests that daily clutter up 
every congressional desk. It would help greatly, too, if, in addition to the present 
essentially political secretary, each congressman were provided with a legislative 
secretary to assist him in investigating the contents and merits of the increasingly 
voluminous and technical bills that pile up on his desk. 

A Many times ex-congressmen or ex-senators, presumed to know the right lines of 
approach. 

2 Also the offices of commissions, boards, department heads, and even that of the 
president; because, although lobbying is usually thought of only in connection with 
legislative bodies, a vast amount of the same sort of thing is directed toward other 
agencies of government as well. Obviously, it will not be necessary to lobby against 
a bill if an interested department can be persuaded not to have it introduced. 
Pressure-group activities in relation to parts of the government other than Congress 
are discussed at length in E. P. Herring, P'lihZ^c Adm^m5^ra^^orl. a?^d the Public Interest 
(New York; 1936). 
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subsidy, or privilege. During the recent war years, lobbyists for certain 
interests found little to do, but others were as active as ever, and new 
fields of effort were opened up. In preceding years of peace, upwards of 
two hundred organizations, industries, or other groups maintained a total 
of from eight hundred to a thousand liberally paid legislative agents 
permanently at the national capital, and twice as many more were simi- 
larly represented from time to time when measures affecting their inter- 
ests were under consideration. Scarcely an important bill passed without 
complaint arising in some quarter that an importunate and lavishly paid 
^locust swarm’’ of lobbyists had had a hand in enacting it; and often as 
not the charge was fully justified.^ Sometimes, indeed, the pressure group 
behind the lobby has been only one side of a triangle, with (a) a labor 
bloc or a farm bloc in Congress and (b) administrative agencies serving 
the same cause or interest constituting the other two ; and thus a pressure- 
group economy or society may give rise to (changing the figure) ^^govern- 
ment by whirlpools of special interest groups,” with the national interest 
completely lost to view. 

^oWem Twenty-two of the states have regulations on the subject of lobbying, 

fatioa usually amounting, however, only to a requirement that lobbyists be offi- 
cially registered as such. At Washington, little control has as yet been in- 
troduced beyond requiring public utility lobbyists to register, and workers 
in behalf of foreign interests and of shipping interests both to register and 
to place on record the nature and objects of their activities. To be sure, 
the entire matter has several times been looked into by senatorial com- 
mittees, notably in 1913 and 1936; and in 1928 and 1936 general meas- 
ures defining lobbying and requiring all persons practicing it at the 
ilational capital to be registered, and to reveal by whom they were 
employed and to what end, were passed by the Senate, although rejected 
by the House. The light thrown by senatorial investigations upon the 
maze of influences and pressures amidst which Congress works has 
served to some extent as a corrective, and the publicity forced upon the 
particular groups of lobbyists mentioned earlier in this paragraph has 
helped. To the present time, however, legislation applicable to all lobbying 
alike has been obstructed by (1) honest doubt — inspired to some extent 
. by the not too impressive experience of the states — as to how effective 
general measures of regulation would prove; (2) the difficulty of pro- 
hibiting improper practices without also interfering with legitimate ones ; 
and (3) the fear of many congressmen that any law enacted might place 

^ A random illustration of the power of “pressure groups” in legislation is afforded 
by the measures of 1933-34 providing for Philippine independence. See G. L. Kirk, 
Philippine Independence York, 1936), Chaps, rv-v. The Hawley-Smoot tariff 

act of 1930 affords another good example. Occasionally, too, the “locust swarm” is 
really only an influential individual, as when the demagogue Father Coughlin com- 
passed the defeat pf the World Court Bill of 1935 almost singlehanded. 

The power of the lobbyist would be sharply reduced if congressmen would but 
realize (1) that frequently he is engaged in promoting his own special interest 
rather than the interests of the people for whom he claims to speak and (2) that 
often as not lobbyists cannot deliver the votes they promise or threaten, 
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an obstacle in the path of lobbying activities in which they themselves 
might want to engage at some future time after going out of oflBce.^ 

/ 

The Problem of Congressional Self-Improvement 

For most of the impediments thus far mentioned; Congress is not itself ' 
to blame; even lobbying (which of course has both its good and bad 
sides) could not be suppressed completely, even though restrictive regu- 
lations might usefully be applied. Congress labors also, however, under 
impediments of its own making, or at all events of such a nature that it 
could, by its own action, remove or alleviate them. And since there is 
no other way in which they could be removed or alleviated, it is gratify- 
ing not only that in the past few years there have been criticisms and 
suggestions from the outside, but that increasing numbers of earnest 
members, representing both parties, have discerned the need for the two 
houses to take their own reform in hand and prepare for more effective 
functioning in critical days ahead. During the two years covered by the 
Seventy-eighth Congress (1943-45), more than fifty proposals for specific 
reforms, or in some cases for more extensive action, were introduced in 
the two houses,^ and in 1944 a joint resolution was adopted creating a 
bi-partisan committee composed of six members from each house and 
charged with making a full study of the organization and operation of 
Congress and with recommending plans ^Vith a view toward strength- 
ening Congress, simplifying its operations, improving its relationships 
with other branches of the United States Government, and enabling it to 
meet its responsibilities under the constitution.’^ Although restrained 
from recommending any changes in the parliamentary rules governing 
proceedings in either house, this committee (which began holding hearings 
in January, 1945) may be expected to serve usefully as a spear-head of 
congressional reform, and its creation was an encouraging development.^ 

A few changes that might conceivably come out of honest effort of 
Congress to improve itself may be indicated. 

(1) To start with the most improbable, the membership of the House 
of Representatives, admittedly too large, might be reduced from the 


^The most important treatise on the subject is E. P. Herring, Group Representa- 
tion Before Congress (Baltimore, 1029), but a more recent and very informing one 
is S. Chase, Democracy Under Pressure; Special Interests vs, the Public Welfare 
(New York, 1945). 

For additional references see p. 324 below. A large amount of interesting informa- 
tion will be found in Lobby Investigation; Hearings Before Sub-Committee, list 
Cong., 2nd Sess., Pursuant to Sen. Kes. 20 (Washington, 1930). . 

2 The bulk of these are classified and discussed in J. A. Perkins, 'Uongressional 
Self-ImproyemenV’ Amer, Polit. Sci. Rev., XXXVlll, 499-511 - (June, 1944). 

3 Influential in preparing the way for this move within Congress was a committee 

of the American Political Science Association which from 1942 met frequently 
with senators and representatives for discussion of the subject. For a full considera- 
tion of the problems involved, with recommendations, see The Reorganization of 
Congressj A Report of the Corrifnittee on Congress of the American Political Science 
Association iWmhingtQXi, D. C., 1945). A somewhat similar, but more hastily pre- 
pared, publication is R. Strengthening the Congress (Washington, D. C., 

1045), published under the sponsorship of the National Planning Association* 


Possible 

changes 
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present 435 to the 300 most often suggested as being nearer the right 
figure. Such a change could, of course, be made in connection with any 
decennial reapportionment. 

(2) The two houses might advantageously divest themselves of an 
immense amount of petty business that at present clogs their proceedings 
and uses up time better spent on more important matters. An illustration 
is the thousands of private bills, introduced in every Congress, most of 
them relating to claims of individuals against the United States. It would 
be a simple matter to transfer jurisdiction over such claims to the federal 
district courts, or in the case of lesser ones, to appropriate administrative 
agencies. A hundred enactments per Congress, too, relating to bridges 
and bridge-building could be obviated by adding the necessary authority 
over the subject to that already possessed by the War Department.^ 
Strong recommendation, however, by President Roosevelt, in a special 
message of January 14, 1942, that reforms of these kinds be undertaken 
elicited no response. 

(3) Incident to the congestion resulting from petty business, and to 
the czar-like control of procedure in the House by the ^^machine,’^ is the 
drying up of debate. In the Senate, to be sure, there is genuine debate, 
which often extends to principles and not mere details and technicalities; 
and, with the aid of the five-minute rule, the House, when sitting as com- 
mittee of the whole, carries on animated interchange of information, 
opinion, and argument. Except sometimes in the case of finance bills, the 
House, however, has practically ceased to debate large measures in a 
large way, through the medium of carefully prepared and exhaustive 
speeches; the great Labor Relations Act of 1935 received exactly three 
hours of general debate in the House, and the Wages-and-Hours Act of 
1938 was debated and passed in a single day. The reason for such scanti- 
ness of debate is that the fate of most important bills is predetermined by 
decisions and acts of the majority leaders, with the aid of the majority 
caucus, or conference, and the rules committee. Bills reported from the 
standing committees are explained briefly by the committee chairman, 
and perhaps other majority members, in an agreed order, and spokesmen 
of the minority are allowed a chance to present their views. But, with 
rare exceptions, no one expects votes to be changed by the arguments of 
either side. The general run of members have not studied the measure; 
they assume that the committee majority (or minority, as the case may 
be) has gone into the matter and knows what it is talking about; even 

lA surprising amount of time, also, is devoted to matters of a kind ordinarily 
falling within the jurisdiction of a city council, ic,, the affairs of the District of 
Columbia. This, however, is by constitutionaT prescription and could not be altered 
by Congress, even if agreed to be desirable-— except, perhaps, that Congress might 
give the District a form of government enabling it to take a larger share in handling 
its own affairs. See p- 713 below. 

On the unimportant nature of much of the legislative business on which Congress 
spends time, see B. Luce, ^Tetty Business in Congress^ Amen Fo& Sci Eev,, 
XXVI, 815-827 (Oct., 1932); C. A. Beard, “SquirVGun Politics/^ Harpefs Mag^ 
CLXI, 147-153 (July, 1930). 
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if time is allowed, they hesitate to involve themselves in a discussion in 
vfMch they might be worstedf and still more to incur suspicion of party 
irregularity or disloyalty. Accordingly, they usually vote almost auto- 
matically to uphold their fellow-partisans on the committee, in pursuance 
of the general program mapped out by the party leaders. In the case of 
major legislation, it is, however, highly desirable that members be able 
to familiarize themselves, through full debate, with what they are voting 
on; and equally serious is the consideration that it is only through pro- 
longed debate of a measure that the country can come to understand it 
and Congress receive back some indication of public opinion concerning 
it. More provision for general debate in the House needs, therefore, to 
be made 

(4) Hardly any one, in Congress or out, discusses congressional im- 
provement without stressing the need for a drastic overhauling of the com- 
mittee system. Many of the existing eighty-one standing committees (in 
the two houses) are unnecessary; the two to three hundred sub-committees 
are likewise excessively numerous; members often can attend meetings 
only rarely and in any event serve only perfunctorily; economy of time 
and effort through larger use of joint committees of the two houses has 
never been fully explored. Recognizing these shortcomings, representatives 
and senators have come forward — ^in resolutions, speeches, interviews, and 
articles — ^with proposals for ‘^streamlining^’ the committee structure in one 
or more of the following ways: (1) reduction of the number of standing 
committees by half, or even more;^ assignment of senators ordinarily 
to not more than one such committee, and of representatives commonly 
to not more than two, or occasionally three; (3) a closer relationship 
between committees of the two houses, with provisions for joint rather 
than separate hearings, or arrangements for occasional action as a single 
committee, or again even, in some cases, a complete merging of House 
and Senate committees in a given field into a standing joint committee; ^ 
(4) a redefinition of committee subject-matter so as to correspond more 
closely to the main areas of national policy, and also to the major fields 
of administrative jurisdiction. In addition, there have been suggestions 
that joint committees on appropriations, military and naval affairs, or 
economy and efficiency be superimposed upon the existing committee 
system; ^ also that each house create a “central” committee for purposes 
of coordination and planning, somewhat on the analogy of legislative 

^ ^ On July 5, 1943, Senator Robert M. La Follette of Wisconsin introduced a resolu- 
tion under which standing committees in the upper house would be reduced from 
the present thirty-three to thirteen. (78th Cong., 1st Sess., Sen. Res. 169). No action 
has thus far resulted or is anticipated in the near future. The great obstacle is, 
of course, the sacrifice of seniorities and of chairmanships that would be entailed. 

2 TJiis last-mentioned plan (on the analogy of Massachusetts legislative arrange- 
ments) is advocated by R. Luce, former Massachusetts congressman, in his Congress — 
An Explanation f 

3 In 1944, both House and Senate set up special committees (but not a joint com- 
mittee) on postwar economic policy and planning, and the House created such a 
committee also on postwar military policy. 
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councils in the states.^ Here again, vested interests interpose weighty 
obstacles. No existing committee wants to' be abolished; none wants^to 
run the risk of being subordinated or absorbed into a corresponding com- 
mittee of the other house; none -wants to lose power or prestige to any 
super-committee, joint, ^^central/^ or otherwise; no member wants fewer 
chances than now for a committee chairmanship and its perquisites. 
There is, however, on Capitol Hill today a growing realization that for the 
admitted defects of the legislative process Congress is itself in no small 
degree to blame, and that many of those defects are traceable to a sprawl- 
ing aggregation of standing committees which have hardly changed in a 
hundred years except to increase in number. If the interest stirred by 
recent discussions (especially among younger members) does not evapo- 
rate with the close of the war, some changes of at least a modest nature 
may be anticipated. And for any such, the country should be grateful; 
for the responsibilities now devolving upon Congress are heavier than 
ever before in its history, and upon the continued vitality and efficiency 
of Congress rests primarily the future of American democratic govern- 
ment.2 ’ 

Relative Importance of Senate and Home ^ 


In the early portion of our national history, the legislative center of 
gravity was clearly in the House of Representatives, as the constitution's 
makers intended it to be. After 1826, however, the Senate attained 
greatly increased importance, becoming, indeed, the main forum of legis- 
lative activity in the period preceding secession and the Civil War. 
From about 1870, the House recovered ground, partly because of a natu- 
ral reaction against the Senate^s high claims to authority (especially 
in the domain of foreign relatioris), but mainly because of the increasing 
proportion of senators whose principal claim io distinction was wealth 
or cleverness in political manipulation. But again, noticeably after about 
1905, the pendulum swung back, and today the Senate, if not actually 
preponderant, is at all events of greater weight than two decades ago, 
and probably still gaining.® 

Nor is senatorial ascendancy a mere matter of luck or chance; sub- 

^ This proposal is elaborated in H. Hazlitt, A New Constitution Now. Chap. xii. 
Cf. a suggestion in R. Young, This Is Congress, Chap, vin, for a ''legislative cabinet” 
in each house, composed of the chairmen of standing committees (the committees 
themselves being reduced to nine or ten), and serving as a steering committee with 
power to prepare and initiate legislative programs. 

2 The vital matter of improved working relations between Congress and the execu- 
tive will be touched upon in a later chapter (see pp. 391-394 below). Space is lacking 
for considering the need for better research and other staff equipment, especially for 
the committees (only three out of eighty-one standing committees now have expert 
staffs competent to cross-examine and to evaluate testimony) ; but persons interested 
will find a brief discussion of the subject in Amer. Polit. Sd. Bev., XXXYlll, 507- 
510 (June, 1944). On the general subject of congressional reform, see (in addition to 
references already cited) R. Young, This Is Congress, Chap, vin; H. Hazlitt, Yi New 
Constitution Now, Oh.hpg>. xn. 

»In the period of international readjustment which must follow the present war* 
its control over treaty-making will add to its' aM importance/ 
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stantial* reasons for it can be found in various advantages which the 
upper house enjoys as compared with the lower J^ts are^ on the 

average, somewhat old^r, have wider knowledge of public affairs, and, 
in particular, have more legislative experi ence because of longer terms, 
more numerous reelections, anSTcontinuous recruiting of vigorous mem- 
bers from the lower house. Its members, too, are commonly mpxeaia." 
portant as party leaders^within their states (and in some cases nationally) 
than^'are congressmen. Th^~“smaller number gives men of talent a better 
chance to show their mettle and beconie known to the country at large. 
With rare exceptions, seimtor^ enjoy far mor^^^patronage than do con- 
gressmen; and the Senate’s special powejs of confirming appointments 
and assenting to the ratification of^ treaties place in its hands weapons 
which can be employed formidably in relation to other matters as well. 
Finally, while it unhappily remains true, as Lord Bryce remarked many 
years ago, that neither branch of Congress attracts the best talent of the 
nation,^ the upper house tends to absorb, sooner or later, the best that 
enters., political life. Certainly the Senate today contains fewer me^of 
wealth, and decidedly fewer political bosses of the Hanna-Quay-Platt 
type, than forty or fifty years ago. By the same token, it is le ss con- 
seryative than formerly; indeed, an examination of the records would 
probably give it a claim to be regarded as more liberal and progressive . 
than the other branch. The greater proportion of congressional investiga- 
tions are in point of fact senatorial investigations; and the Senat e alone 
has shown any genuine interest in cu rbing the abuses of lobby ing:. While 
sometimes swayed by partisan passion, and prone to ‘^play politics,” ^ as is 
the House, the Senate contains a larger proportion of members whose 

speeches and votes show independence, of sp' rit . and j udgment ; and, 

w^hile handicapped by the propensity of mediocre members to stand stiflEiy 
on their rights under the rules and try the patience of the country with 
their obstinacy or buffoonery, it is composed, in at least as large degree 
as the House, of men who are able, industrious, fair-minded, sparing in | 
speech, and anxious to get on with the public business.® 
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THE POWERS OP CONGRESS — GENERAL VIEW 

Congi’ess is commonly thought of as our national lawmaking author- 
ity ; and such, indeed, it is.^ Lawmaking, however, is only one of its many 
activities — in fact, not always the one that consumes the most time 
and energy. No fewer than six main functions are exercised by one house 
or both: (p constituent, electoral, executive, (^judicial, di- 
rective and supervisory, and legislative — an enumeration which of 

itself is suflScient to indicate that Congress, like the presidency, although 
established with a view to a separation of powers, deviates from that 
principle widely and often in its actual functions and workings, 

Non-Legislative Powers 

Some of the functions enumerated are considered sufficiently at other 
points in this book, and are mentioned here only in order that the full 
range and diversity of congressional activities may not be lost to view'. 
When considering the method of amending the national constitution, 
we saw that, while Congress cannot under any circumstances inde- 
pendently make a change in the fundamental written law, not a syllable 
of the document can be altered without congressional approval.^ When 
viewung the mode of electing the president and vice-president, we saw 
that Congress acts as a board to canvass the electoral vote and declare 
the results; and that, in the event of the lack of an electoral majority, 
the House of Representatives chooses the president and the Senate the 
vice-president.® When discussing the executive functions of appointment 
and treaty-making, we presently shall observe bow they are shared by 
the president with the Senate.^ 

The remaining three of the six major functions enumerated above, 
judicial, directive and supervisory, and legislative, may properly 
receive some attention here. 

The constitution endowed the president and Senate with broad powers 
of appointment; and in practice a general power of removal soon de- 
veloped in the hands of the president and of appointing officers respon- 

i Not however, our only such authority, notwithstanding what Art. I, § 1, of the 
constitution seems to say; for treaties and executive agreements have the force of 
law, judicial decisions declare law and in doing so may in effect make it, and rules 
and regulations laid down by the president, heads of departments, and administra- 
tive bodies are in effect laws and are treated by the courts as such if made in pur- 
suance of authority validly “delegated’^ by Congress. 

, '^'^'.See' p.''39 :above.,''. 

s See pp. 240-242 above. 

4 See pp. 356-357, 642-645 below. 
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Bible to him.^ But how could an unfit official be got rid of if the appointing 
‘officer failed to act? How could the president himself, in case of abuse 
of power or other official delinquency, be put out of office before the end 
of his elective term? 

The answer lay within easy reach in the historic device of impeach- 
ment; and with little division of opinion upon the point, the constitu- 
tion’s makers wrote into the document the well-known provision that 
'^the president, vice-president, and all civil officers of the United States 
shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors.” ^ Two points 
in this clause are especially to be noted. First, only civil officers are 
subject to impeachment: military and naval officers are liable to trial by 
court-martial, but cannot be impeached; and members of the legislative 
branch, although ^^civil,” are construed not to be ^'officers” in the meaning 
oifehe impeachment provision.^ Second, the grounds on which impeach- 
ment proceedings can be brought are specified — as definitely, perhaps, 
as is feasible. Bribery is self-explanatory, and treason is defined by the 
constitution.'^ “High crimes and misdemeanors” is a flexible phrase, but 
one which has generally been construed to include only offenses of a grave 
nature involving something more than mere inefficiency or partisanship. 

The process of impeachment starts in the Hpuse^ of ^ 
where, upon charges being preferred against a given official, n commitiee, 
is appointed to investigate. The committee reports to the House; and 
if, upon consideration of the findings, the majority so votes, the charges, 
in the form of ^^articles of impeachment,” are sent to the Senate and 
at the same time a committee of “managers’^ is named by the House to 
conduct the trial. The Senate has no option but to hear the case. 
It furnishes the accused with a copy of the charges against him, fixes 
a date for the trial to begin, and when the time arrives converts itself 
into a court under the chairmanship of its regular presiding officer, unless 
the president of the United States is on trial, in which case the chair is 
occupied by the chief justice of the United States?^ The accused is al- 
lowed counsel, and he may appear and give testimony in personY^and 
witnesses for and against him are brought in and questioned. At the 
close of the proceedings, which may last through many weeks, the gal- 

> See pp. 358-302 below. 

Art. II, § 4. Provisions for the impeachment of state officers likewise found their 
way into most state constitutions. 

® The unsuccessful impeachment of Senator William Blount of Tennessee, in 1798, 
is the only case involving a member of Congress. 

^Art. III, § 3, cl. 1, 

sA plan for removal of high federal officers, including judges, through a special 
court is advocated in E. L. Bennett, “A Court of Qualifications as a Forum of Re- 
movals and Retirements,” Amer. Polit, Ed* i2et;., XXXin, 47-52 (Feb., 1939). Gf. 
H. Bingham” 'A Proposed Constitutional Amendment Concerning Impeachment 
Proceedings,” U* S. Law Rev., LXV, 323-325 (June, 1931) ; Anon., “The Exclusive- 
ness of the Impeachment Power Under the Constitution,” i^artiard Tate Rev., LI, 
330-336 (Dec., 1937) ; L. R. Yankwich, /Tmpeachment of Civil Officers Under the 
Federal Constitution,” Law Jour., XXVI, 849-867 (May, 1938). 
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leries are cleared and the Senate votes. A two-thirds vote is necessary to 
convict ; anything less results iii acquittal. The penalty in case of convic- 
tion is removal from office, to which may be added disqualification for 
ever holding “any office of honor, trust, or profit under the United 
States^'; and the president’s power of pardon and reprieve does not 
^Pply* Once retired to private life, furthermore, the convicted person, 
if he has committed an indictable offense, may be proceeded against in 
the ordinary courts like any other person. 

In the entire history of the country, impeachment proceedings h^ve Pastim- 
been brought against only. twelve federal officers;’- and only four have meaf’ 
been convicted. On charges based chiefly upon alleged violations of the 
Tenure of Office Act, passed over his veto in 1867, President Johnson 
came within one vote of being convicted in 1868. The only cabinet mem- 
ber impeached was also acquitted. All of the four officers actually con- 
victed belonged to the judiciary; three were district judges, and on^ 
tried in 1913, was a judge of the now defunct Commerce Court, 

Another congressional function, and one which people sometimes con- 5. Direc- 
fuse with lawmaking in the proper sense, is that of direction and super- super? 
vision^ Acting directly, or by delegating carefully restricted authority 
to the president to act for it,^ Congress establishes admiiiiskaii^^^ agen- ^ 
cies, fixe s their powers and functions, and td’^me extent regulates their 
procedures j; and while the funds for maintaining such agencies are re- 
quested by the president, on the basis of estimates prepared by the Bureau , 
of the Budget, Congress alone can make the appi*opriations entailed-.’'-^ 

When considering such appropriations, it can scrutmipj ahd'^criticize / 
work of any agency, and, if it chooses, curtml its activities or even, in 
effect, abolish it jDy leaving it without funds. At any other time, too, it 
can institute inquiries into the policies, actions, or procedures of offices, 
bureaus, or other establishments, through the medium of inv,eEiiga±dng 
committees which, serving somewhat after the manner of grand juries, 
have on various occasions been instrumental in exposing inefficiency or 
corruption, and sometimes have brought about remedial action.^ Not 
only in connection with such investigations, but at all other times, Con- 
gress can call upon administrative establishments for information and 
reports, to be transmitted either dirhctly or through the 'presidenT; and 
its supervisory relations with the great regulatory commissions, like 
the Interstate Commerce Conamission and the Federal Trade Commission, 
are especially close. In establishing^age ncie s. defining their functions, and ^ 
making rules governing their activities^ Congress employs the same ma-// 
chinery and procedures as when enacting measures having the character' / 
of law. In doing these things, it is^ however, not making law, but only / 

^ The cases involving federal judges are listed on p. 472 below; the other cases 
involved Senator William Blount (1798), President Andrew Johnson (1868), and 
Secretaiy of War William W. Belknap (1876). 

2 See pp. 362-363 below, 

** On congressional investigations, sai p* 402, note I, below. 
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taking actions involved in running the government, somewhat as a board 
of directors acts in running a great business establishment; and attending 
to matters of this sort absorbs a surprisingly large amount of the time 
and energy of the two houses. 


Legislative Powers — Some Fundamental Aspects 
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4fter all, however, Congress is primarily a legislature. To it, indeed, 
the constitution assigns ^^all legislative power herein granted^^ ^ — even 
though, as has been noted, the president, by constitutional provision, and 
the courts, by the inherent nature of their work, also have some share in 
lawmaking. A query that at once presents itself is: Can Congress delegate 
any of the legislative power conferred upon it to the executive or to some 
other branch or organ of the government, or mu^ it exercise all such power 
by its own direct action? The question is an old one, and the constitu- 
tionality of numerous federal statutes has hung upon the Supreme Court’s 
answer to it. Such delegation is nowhere expressly forbidden in the con- 
stitution; and although the phrase quoted above might seem to set up 
a presumption against it, the “implied powers” clause (authorizing Con- 
gress to make all laws necessary and proper for carrying into effect the 
powers vested in “the government of the United States, or in any depart- 
ment or ofBcer thereof”) might be construed to open a way for Congress to 
decide that in order to make the most effective use of its powers, it 
should delegate some of them to the president or, through him, to some 
administrative agency. And such delegations have many times been 
sustained by the Supreme Court.^ 

When, upwards of sixty years ago, it was proposed to vest in an expert 
independent commission the regulation of freight and passenger rates in 
interstate commerce, it was objected that this ;yould be an unconstitu- 
tional delegation of legislative power. Nevertheless, Congress, convinced 
of the impossibility of dealing satisfactorily with such complicated mat- 
ters by exact and detailed legislation, passed the ^nter state Commerc e Act^ 
pf_1887, '^simply prescribing that all rate^ and services shourd be reason- 
able, ahd then delegating to the new Interstate Commerce Commission 
the duty of determining the reasonableness or unreasonablteess of rates 
in specific cases.^ For similar reasons, powers of like nature have been 
conferred upon the Fed eral T kade^ommission. the Federal Communi- 
cation s Commi ^ion, an d 9 . long list ofTltHeFregu[atory agencies, as well 
aiaJsoTipoirH^art and other administrative agencies. The presi- 
dent, too, has been the direct beneficiary of many such delegations, as 
when, in 1934 (with later renewals), he was given authority to con- 
clude trade agreements with foreign states raising or lowering tariff rates 


1 Art. I, § 1, cl. 1. 

2 See Field v, Clark, 143 U. S. 649 (1^2) ; Biittfield v, Stmnahan, 192 U. S.#470 
*(1§04) ; United States v. Grimaud, 220 U. S. 506 (1911); and Hampton & Co. 
United States, 276 U. S. 394 (1928). 

® See pp, 534-537 below. 
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by as much as fifty per cent, thereby operating in a field, i,e., tariff- 
making, traditionally regarded as of a legislative nature. 

In upholding such delegations, however, the Supreme Court has in- 
sisted upon a vital distinction: powers that are merely administrative, it 
has said, may be delegated; powers that by their nature are legislative 
rtiay not.^ It is of the essence of legislation to lay down the rules, 
fix the standards, or specify the conditions that shall govern the president 
or an administrative agency in a particular area of activity; and these 
things only Congress is constitutionally competent to do. The more 
detailed business of applying the general regulations in day-by-day ad- 
ministration may properly be turned over to the administrators them- 
selves — although, of course, powers delegated at this point may at any 
time be modified or even TOthdrawn. It was this distinction — or, rather, 
the failure to recognize it— that brought grief to much of the earlier legist 
lation associated with the New Deal. Various ^^recovery” laws of 1933-34 
undertook to confer upon the executive a sort of ^^roving commission^’ to 
make laws in the form of codes and regulations for trade and industry, 
but in doing so, failed to set up definite standards, or ^^yard-sticks,” to 
govern in exercising the powers bestowed. As a consequence, the Supreme 
Court, in case after case, overthrew the legislation; and while the Court, 
as constituted today, would probably view similar measures somewhat 
more tolerantly, the principle still is that a congressional delegation of 
power, to be sustained, must go no farther than to confer discretion in 
administering laws which themselves cover the essentially legislative 
aspects of the subject with which they deal.^ 

In enacting much of the recovery legislation just mentioned, Con- 
gress is frequently said to have been acting under its ^^emergency 
pov/ers”; and the impression is thus conveyed that the constitution con- 
fers, some special class of powers designed to be used by Congress in time 
of great national stress. The fact is, however, that Congress has no power 
or group of powers labelled “emergency powers.” To be sure, there has 
been more than one great n^ionah emergency in our history ; and the 
existence of such has been recognized officially by both president and 
Congress, as also by the courts. Nor can there be any denying that in 
times of economic and international crisis Congress has enacted laws 
which it would not have passed under ordinary circumstances. Neverthe- 
less, as the Supreme Couft has definitely said, “emerge ncy does not 

^ It should be added in this connection that Congress may not delegate its essen- 
tial legislative power to the states, as by authorizing them to regulate interstate 
commerce. Nor may Congress delegate its essential legislative function to the people, 
by authorizing them to make, through referenda, binding decisions upon matters 
of legislative policy. Congress, may, however, authorize an advisory referendum, as 
an aid in ascertaining the wishes of the voters. See W. W. Willoughby, Constitutional 
Law of the United States (2nd ed.),, Ill, Chap, nxxxix. 

^ On the judicial decisions growing ou#bf the recovery acts — especially the Na- 
tional Industrial Recovery Act of 1933 — See pp. 565, 573 below. Cf. C. B. Nutting, 
'^Congressional Delegaiims Since the Schechter Case, Miss, Law Jour,, XIV, 350- 
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create power’’; nor does it increase power already granted in the consti- 
tution ; nor does it diminish the restrictions imposed upon the exercise of 
power> At most, an emergency may merely require the exercise of powers 
long unused and justify new applications of power already existing; The 
constitutional basis for what are popularly called emergency powers must, 
therefore, be sought among the clearly granted powers; and it is to be 
found chiefly in the power to regulate foreign and interstate commerce 
and the currency, in the power to tax, to borrow, and to appropriate 
money, in4he power to enact bankruptcy laws, and in the power to pro- 
vide for the national defense. In new and unprecedented ways, these 
historic powers were turned to use by Congress iii stimulating national 
recovery from economic depression during the period after 1932, and in 
promoting national defense in the period beginning in 1940, thus creating 
the popular illusion — ^but only an illusion— that some special reservoir of 
*^emergency powers” had been tapped. 

Fundamental, indeed, to our system is the fact that Congress has not 
full and unrestricted legislative power, like the British Parliament, but j 
only the legislative power herein granted. In other words, every exercise | 
of legislative power by Congress must be based upon some authorization j 
in the constitution. When, therefore, legislation is proposed or demanded, f 
its advocates must be able to point to some clause (or clauses) of the j 
constitution which, either expressly or by fair implication, grants the 
necessary authority. If, on their part, opponents can show that constitu- ! 
tional sanction is lacking, or at least can point to adverse Supreme Court 1 
decisions, it will probably be useless to enact the proposed measure; for, | 
once a test case is brought, the Supreme Court, which is the final judge I 
of congressional powers, will almost certainly rule that Congress has i 
exceeded its constitutional authority. This restricted scope of congres- j 
sional power easily explains why debates on the constitutionality of pro- 
posed laws occupy so much time and attract such wide attention in 
connection with congressional proceedings. 

The situation, in a nutshell, regarding t|je scope of congressional legis- 
lative power is that (a) such power is defined positively by numerous 
express grants, (b) it is defined negatively by almost equally numerous 
express prohibitions, and (c) between these two fields lies a broad, 
ill-defined, disputed domain of implied and resulting powers. Upon many 
matters there can be no question as to general congressional power (how- 
ever much there may be as to detailed applications) , because power has 
been conferred in definite and unmistakable terms. This is true of a 
long list of subjects enumerated in the eighth section of Article I, includ- 
ing currency, patents, cppyright, baiikmptcy, taxation, naturalization, 
the regulation of foreign and interstate commerce, the declaration of war, 
and the maintenance of an army and navy. 

1 Home Building &; Loan Assoc, v. Blaisdell, 290 U. S. 398 (1934). Cf. J. P. Clark, 
^^Emergencies and the Law,” PoZit* JSlci* Qtcar., XLIX, 268-283 (June, 1934). 
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Most of the powers expressly conferred upon Congress are permissive; 
that is to say, the two houses are constitutionally free to exercise them manda- 
or not, in whole or in part. Some grants, however, are mandatory. For powers 
example, it is made the duty of Congress to call a convention of the states 
I to revi|6jte«nonstitution whenever the legislatures of two-thirds of the 

states so reguest; ^ likewise to provide for taking the ce^isus every ten 
years,^ and to make regulations^f^^ carrying appeals from the lower 
courts to the Supreme Court.^ In none of these instances, however, is 
i there any way in which Congress can be compelled to act if it fails to 

obey the constitutional mandate. The sole remedy lies with the electorate, 
and consists in choosing congressional majorities which will observe the 
^ constitution’s requirements.^ 

On the other hand, not only are the powers of Congress limited in a Express 
general way by the federal nature of our government, but the framers of 
I the constitution took pains to include in the instrument a number of ex- 

press restrictions on congressional legislative activity. Certain of these 
appear in the bi ll Qf,.Tig hts contained in the early amendments, where 
Congress is denied power to pass laws which interfere with religious free- 
I dom, or which abridge freedom of speech, of the press, or of the people 

peaceably to assemble and petition the government for a redress of 
grievances. But most such restraints are enumerated in the ninth sec- 
tion of Article I, where one finds that the privilege of the writ of haheaB 
corpus may be suspended only when the public safety requires it in time 
'of rebellion or invasion; that no bill of attainder or ex post facto law 
I may be passed; that no preference may be given through commercial 

regulations or revenue laws to the ports of one state over those of an- 
other; that vessels bound to or from one state may not be required to 
, take out clearance papers or pay duties in another state; that money 

' may be drawn from the public treasury only in pursuance of appropria- 

tions made by law; that no tax or duty be laid on exports; and that nq 
I titles of nobility may be granted. 

Further limitations are found in other parts of the constitution. Thus * . 
there are certain express and implied limitations relating to direct, 
indirect, and export taxes. In providing for the support of the Army, 
Congress may not make appropriations from the national treasury for a 
longer period than two •years.® By inserting in the' constitution a defini- 
tion of the crime of treason, the framers effectually prevented the legis- 
lative branch from extending the list of offenses which may be prosecuted 

r' '■ 'lArt.V. '■ 

2 Art. I, § 2, cl 3. 

2 Art. Ill, § 2, cl. 2. 

It may be noted in this connection that, like other legislative bodies, Congress 
can pass no irrepealable act. Any measure put on the statute-book by one Congress 
is legally subject to removal therefrom, or to any amount of amendment, by any 
subsequent Congress. Gn the question of whether Congress can repeal a statute by 
a concurrent resolution not submitted to the president for approval, see p. 374, 
note 2, below. 

f," ■ ■5Aj*t.VIII,:§;''8;cl.';12. , 
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under that charge — ^just as they also imposed limitations by prescribing 
what the punishment for treason shall be.^ 

Where there are express grants or express restrictions, the authority 
of Congress to legislate, or its lack of power to do so, is usually sufficiently 
clear. On many subjects, however, the authority, if possessed at all, 
must be derived by implication or inference from some of the powers 
granted in express terms. That legislative power may legitimately be 
derived in this manner, the constitution itself practically asserts in the 
^^implied powers” clause, which gives Congress authority to ^^make all 
laws which shall be necessary and proper for carrying into execution” 
the powers expressly vested by the constitution in Congress or in any 
other branch of the government.^ Likewise, five of the last nine amend- 
ments expressly state that Congress shall have power to enforce them 
by ^^appropriate legislation.” 

Sharp differences of opinion over what measures may, and what ones 
may not, fairly be deemed “necessary and proper,” or “appropriate,” 
for carrying into effect the enumerated powers of the national govern- 
ment have made the powers of Congress “the great battle-ground of 
the constitution.” “Around them have surged the legal combats of strict 
and broad construction, of tariff and taxation, of nullification, of secession, 
of the currency, and finally, of commercial regulation • and corpora- 
tion control.” ^ The Supreme Court early adopted a very liberal inter- 
pretation of these phrases, to the general effect that if it can be shown 
that Congress has been given authority to deal with any specific subject, 
in exercising that authority Congress is free to select any means or 
instrumentalities whatsoever which are not prohibited by the constitu- 
tion and are appropriate, and which are consistent with the spirit as well 
as the letter of that instrument. Furthermore, whether a given.- law is 
“necessary,” within the meaning of the constitution, is a “political” ques- 
tion, for Congress alone to answer; the courts will not rule upon it.^ 

Moreover, the scope of congressional authority has been considerably 
widened by decisions of the Supreme Court which have held that it is not 
necessary for Congress to trace back every one of its powers. to some 
single grant of authority, direct or implied, but that such authority may 
be deduced from more than one of the specified powers, or from some or 
all of them combined.® Powers derived in this way are commonly called 
‘“resulting powers.” The criminal code of the United States affords a good 
illustration. The constitution gives the national government express power 
to punish only five forms of crime. Congress unquestionably has the 
power, however, to punish the violation of any national law and to pro- 


1 Art. Ill, § 3, els. 1-2. 

2 Art. I, § 8, cl. 18. 

8 J. T. Young, The New Amencan Government and Its Work (rev. ed.), 132. 
■^So many illustrations of laws passed under implied grants of legislative power 
have been, or will be, given in this book that no list need be added here. See 
especially Chaps, xxvii-xxxii. 

8 Cohens v. Virginia, 6 Wheaton 264 C18211- 
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tect prisoners in custody, even though such powers are neither expressly 
granted nor inferable from any single express grant in the constitution. 

In recent years, the phrase ^^federal jgplice p ow er^^ has come into 
common use; and it calls, in this connection, for brief explanation. The 
police power in general has ^^^^efine^a^^ 

r i ghts of libe rty and property injbhe interesFof the public health, safety, 

morals, or general welfare. No such broad power is conferred upon Con- 
gress in tlie constitution, and the most common instances of its exercise 
are found in state legislation and municipal ordinances. Such police 
powers as Congress may be said to have are legally only special or 
peculiar forms of some express or implied power, in which the protec- 
'tion of the public health, morals, safety, or general welfare is prominently 
involved; and the sources from which they spring are mainly the power 
to lay taxes, to establish post-offices and postroads, and to regulate 
commerce. Illustrations of police powers springing from the last-men- 
tioned source include the law limiting the hours of^labor of persons 
employed in interstate commerce, the meat inspection and pure food and 
drugs laws, the Mann white-slave act, the anti-crime acts of 1934, and 
the Fair Labor Standards Act of 1938.^ 

The mere fact that Congress has been invested with authority to legis- 
late upon a given subject does not necessarily mean that the states are 
thereby deprived of the right to legislate upon the same subject. Natu- 
rally, in all cases where the power has been expressly prohibited to the 
states, as, for example, in respect to c oining mone y. -and^layfnrduti^ on 
imports.,^ Congress alone may legislate; and in such cases its power is 
said to be exclu sive. Congress likewise has exclusive power in cases in 
which,"from the. nature of the power or from the nature of the subject 
to which ^ the power relates, legislative power must necessarily be exer- 
cised by the national government alone— for example, natiiralization and 
the regulation of .ford and interst^^^^^ But in practically all 

matters which do not fall within these two classes, Congress and the 
state legislatures are said to have concurrent power; so that acts of 
Congress and state statutes relating to the same subject may be in full 
force at the same time. Thus, there may be both national and state con- 
trol over congressional elections; and both Congress and the states may 
levy taxes on the same property or incomes.^ The term ^^concurrent 
power^^ covers also certain powers which may be exercised by a state 
only until Congress exercises the same power. On b ankrup tcy, for exam- 
ple, every state originally was at liberty to make its own laws, and such 
laws had full force and effect until Congress chose to exercise its own 
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1 See W. W. Willoughby, Constitutional Law of the United States (2nd ed.), II, 

Chaps, xid, XLiv; R, E. Cushman, in the Police Power of the National Gov^ 

eminent (Minneapolis, 1920). 

2 Cf. J. Dickinson, ^The Functions of Congress and the Courts in Umpiring the 
Federal System,^’ Geo, Washington Law Rev., Ylll, 1165-1178 (June, 1940); T. R. 
White, ‘'New Theories of Constitutional Construction,” Univ. of Pa. Law Rev., 
XCII, 238-257 (Mar., 1944). 
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right to legislate on the subject. Once Congress had acted, any ^^concur- 
rent^’ state bankruptcy laws, even though not formally repealed, fell into 
a condition of suspended animation. 
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CHAPTER XVIII 


THE PRESIDENT AND HIS CABINET 


Presidential Tenure 

When the constitution's framers made bold to plan a really new system 
of government for the country, they found little diflBculty in deciding 
that there should be a national executive. The precise form to be given 
it, however, provoked controversy. Should supreme executive power be 
intrusted to a single official, or should it be vested in a board or commis- 
sion? How should the executive be chosen? What should be the term, and 
should more than one term be permitted? In case a single executive was 
provided for, should a council be associated with him, on the analogy of 
the governor’s council in the states? Above all, what should be the execu- 
tive’s powers, and what relations should the executive have with other 
parts of the governmental system? No problems that came before the 
Philadelphia convention, indeed, aroused greater differences of opinion 
than some of these, On twenty-one different days, the general subject of 
the executive was under discussion; on the method of election alone, 
more than thirty separate votes were taken.^ 

A decision in favor of a single, rather than a plural, executive* was, 
however, reached with no great difficulty. Most foreign precedents pointed 
in this direction, and every one of the American states had a single 
executive, i.e.j a governor or a ^^president.” The plan offered the obvious 
advantages of prompter actio n and more con centration of resp onsibili ty; 
ag3 w^hi ’ l e-tt mlght^s eem to open the way for sxecutive^t^ranny, and even 
for monarchist maneuvers, fear of such miscarriages was allayed by pre- 
scribing a fixed term, restricting powers, and providing for removal by 
impeachment. If the executive had been made, as some members desired, 
nothing more than an agency to carry into effect the will of the legisla- 
ture, the plural form would probably have been adopted; and this might 
have left matters in such a position that a cabinet type of government 
could have developed. But after it was decided that the executive should 
be a coordinate branch, drawing autho rity ind ependently from the peop le 
an(3rcharged with many duties besides the enforcement of the acts of 
(Ingress, it both- naturel™ffl?t wise to conTmrtrstrpowerS re^nsi- 

billlylnTl ieT^ a single persdnli r " - : ■" ™ — 

"'Se^ral" ihembers of the convention were willing that the president 
should hold office indefinitely, or during “good behavior”; and Hamilton 
expressed a preference for life tenure,* subject to removal by impeach- 

1 M. Farrand, The Framing of the Constitution, Chap, p* 
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ment. The prevailing sentiment, however, favored a fixed term; and the 
question narrowed down to (1) a seven-year term without eligibility to 
reelection or (2) a four-year term with no such restriction. At one stage, 
the seven-year plan was adopted. But when it became clear that the 
president was not to be chosen by Congress, the main objection to reeligi- 
bility disappeared, and the briefer term, without restriction as to reelec- 
tion, was substituted.^ 

In the course of time, it became a tradition that a president should 
not have more than two terms. Washington's advanced age and dislike 
of party strife led him to refuse to be a ca^^^ a third term. 

Jefferson, who originally favored a single seven-year term, could doubt- 
less have been elected a third time, but he also declined. Jackson^s 
popularity w^uld probably have insured him a third election; but he 
publicly endorsed the policy of his predecessors in the matter^ and in 
1836 threw his support to Martin Van Buren. General Grant, in 1880, 
was induced to break with precedent by seeking a nomination for a third, 
although non-consecutive, term. But the public disapproved, and the 
effort failed. In 1912, Theodore Roosevelt also sought a third term, after 
being out of office for four years. President Taft received the regular 
Republican nomination; whereupon the Roosevelt following organized a 
new party, nominated their leader, and launched a campaign which won 
many more electoral votes than were received by the regular candidate. 
The third-term aspirant was, howeYer, not elected. President Coolidge’s 
coy announcement in 1927 that he did not “choose to run” for reelection 
in 1928 did not prevent a large amount of third-term talk as campaign 
time approached; and a skeptical opposition group in the .Senate in- 
duced that body to adopt a resolution declaring any departure from the 
no-third-term principle “unwise, unpatriotic, and fraught with peril to 
our free institutions.” This rather flamboyant declaration was, of course, 
a mere expression of opinion, wholly devoid of legal effect. Naturally, 
the point was made by Coolidge supporters that even if the incumbent 
were renominated (as he very likely could have been) and reelected, 
he would have had only two full, elective terms in office.® But an amend- 
ment to the resolution making it applicable only to presidents who had 
served “two elected terms” was rejected.*^ 

Hardly a textbook on American government down to 1940 failed to cite 
the no-third-term tradition as a choice illustration of the way in which the 
actual, working constitution grows through usage or custom. Then, how- 

^ An incidental effect of the Twentieth Amendment, adopted in 1933, was to shorten 
the first term of President Roosevelt (and of Vice-President Gamer) by a month and 
a half, by terminating it on January 20 instead of March 4, 1937, 

2 Indeed he repeatedly advocated a. constitutional amendment limiting the presi- 
dent to a single term of four or six years., 

s He had succeeded to the presiden<w upon the death of Harding in 1923 and had 
been elected to the office only once, in 1924. 

^ See W. B. Munro and W. Lippmann, *‘Shall We Break the Third-Term Tradi- 
tion?/^ F(yrum, LXVHI, 162-173 (Aug., 1927). 
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ever, came a shock: a president— Franklin D. Roosevelt— was elected to a 
third term! There will always be differences of opinion as to the motiva- 
tion of this third-term candidacy. At the time, charges were flung about 
that the two-time president preferred to shatter national tradition rather 
than surrender leadership in carrying the New Deal program through its 
later stages, and even that he was animated by sheer love of power. It is 
fairer, however, to accept his own explanation (as given by radio to the 
Chicago convention that renominated him) , namely, that until after the 
outbreak of war in Europe in the autumn of 1939 he expected to retire 
at the end of his second term, but that in the meantime the relation of 
the United States to the world situation had grown so critical as to make 
it his duty to offer the country the advantage of continuous presidential 
experience and leadership during the emergency.^ With the third term as 
a major issue, the campaign brought out arguments (1) that no man ought 
to be subjected to ^ the physical strain of the presidency for longer than 
eight years, (2) that the powers of the oflEice have come to be such that 
intrusting them to the same hands for more than eight years would be 
dangerous to our republican institutions, (3) that no man in any office 
is indispensable to the well-being of a great nation, and (4) that with the 
barrier to a third term once broken down, the way would be open to a 
fourth and a fifth, and indeed to an indefinite prolongation of power. 
On the other hand, it was contended (1) that — as was true — the constitu- 
tion's framers had contemplated indefinite reSigibility, (2) that there 
was nothing sacred about the no-third-term tradition, (3) that the people 
have means of protecting themselves against too long tenure or other 
abuse of the presidency, and especially (4) that in the existing emer- 
gency it was to the nation^s interest to retain in the White House a presi- 
/ dent having the personal qualities, the long experience, and the superior 
information undeniably possessed by the then incumbent. By keeping 
the country, and even his personal friends, in the dark as to his intentions 
throughout the pre-convention period, Mr. Roosevelt cleverly prevented 
the development of any serious rival candidacies ; and although his nomi- 
nation at Chicago was not by the acclamation hoped for, it fell not much 
short of it, and four months later the country ratified it — ^not overwhelm- 
ingly in terms of the popular vote, but by an electoral vote of 449 to 82.^ 

^ It is thought that, but for the state of his health, Woodrow Wilson, viewing 
the presidency as the American equivalent of the British premiership, would have 
been favorably inclined toward a third term. E. S, Corwin, The President: Office and 
PowerSj 36. 

2 See ^‘How Long Should a United States President Hold Office?” [Symposium], 
Cong. Digestj 'KYll, 136-160 (May, 1938) ; M. E. Eiselen, “The Roosevelts and the 
Third-Term Tradition,” Social Sci.f YX.Yj 27-34 (Jan., 1940); W. Thornton, The 
Third-Term Issue; Hot Potato of American Politics (New York, 1939); F. Rodell, 
Democracy and the Third Term (New York, 1940) ; C. W. Stein, The Third-Term 
Tradition; Its Rise and Collapse in American Politics iXew York, 1943); Sen. 
Judiciary Committee, Hearings (1940): “Third Term for President of the United 
States.” Practically all of the viewpoints in apposition to a presidential third term 
will be found presented and reiterated in articles by Raymond Moley in Newsweek 
throughout the period of the 1940 campaign. 
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As indicated above, there were those in 1940 who considered that, in 
the words of Professor Corwin, “If the anti-third-term taboo [was] once 
set aside, it [would] take a long time for an anti-fourth-term or anti- 
fifth-term taboo to develop. In a word, the presidential term [would] be- 
come indefinite— just what in 1787 it was expected to be.” ^ As the year 
1944 approached, with the country immersed in a global war, indications 
grew that President Roosevelt could, and would, expect another nomina- 
tion at the hands of his party. Once more, by keeping silent substantially* 
to the date of the nominating convention, he fostered the presumption 
of such a nomination, frustrating any possible development of rival can- 
didacies; and when finally he spoke, it was to say in the same breath 
that while on every personal ground he would prefer to retire, the coun- 
try’s need for continuity of leadership in so critical a period would in- 
fluence him to remain at the helm if again nominated and elected. The 
renomination that quickly followed (again at Chicago) — although, as in 
1940, not unanimous— was merely a bit of routine; and anything re- 
sembling a no-fourth-term tradition was -scotched before it had time to 
begin to form. The outcome, after a spirited campaign, was still another 
reelection; and, times and situations being what they were, and all 
precedent having been shattered in any case, the matter of a fourth term 
weighed more lightly with the voters than had the third-term question 
in 1940. 

Naturally enough, the 1940 third-term battle and the growing prospect 
of a fourth term brought out proposals to amend the constitution so as 
to restrict a president to two four-year terms,^ or even to a single term 
of six years. There have always been people who, considering that a 
president eligible for reeleetion can hardly escape temptation to make 
appointments, wield the veto power, and otherwise shape his course with 
an eye to continuance in office, believed that it would be better if there 
were no reeligibility to even a second term; and single-six-year-term 
proposals began making their appearance in Congress as early as 1828.® 
Reflecting the stir created by Theodore Roosevelt’s third-term candidacy 
in 1912, Woodrow Wilson was chosen to the presidency in that year on 
a platform advocating an amendment making the chief executive ineligi- 
ble for reelection; * and in 1913 the Senate adopted a resolution in favor 
of an amendment lengthening the presidential term to six years and 

^E. 8. Corwin, The President: Off.ce and Powers, 38. 

^Tlie Republican candidate in 1940, Wendell L. Willkie, promised that if elected 
he would, in his first message to Congress, recommend the adoption of a constitu- 
tional amendment li:5iiting the tenure of any president to “eight years or less.” 

» In all, no fewer than one hundred constitutional amendments of this purport have 
been introduced. 

* The candidate did not himself endorse this planh. On the contrary, in a letter 
written early in 1913 (although not made public until 1916), he declared that a “fixed 
constitutional limitation to a single term of office” would be “highly arbitrary and 
unsatisfactory from every point of view” {Amer. Year Booh, 1916, 34) ; and_, as has 
been indicated, he apparently would not have been averse to trying for a third term- 
if the state of his health had permitted. '' 
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forbidding any person who had held the office by election or under opera- 
tion of the law of succession to hold it again “by election.” Although 
reported favorably by the judiciary committee, this proposal did not 
come to a vote in the House of Representatives; and revival of it in the 
next Congress was similarly barren of result. During the 1940 campaign, 
a Senate judiciary sub-committee held hearings on a single-six-year-term 
amendment proposed by a disaffected Democratic senator, Edward R. 

Burke; but Administration and party leaders naturally frowned on the 
proceedings, and the effort came to nothing. It is a matter of record that 
at least two former presidents favored an amendment of the kind; » and 
during the 1940 campaign a former Democratic candidate for the office 
(John W. Davis) took a similar position. When, in 1943, a different sort 
of amendment, fixing an eight-year limit for future presidents, was brought 
before Congress, nothing resulted (aside from committee hearings in 
the Senate), even though the proposal was introduced and somewhat 
liberally supported by members of the majority party.^ 

Whatever additional qualifications a president may be expected to Presi- 
have, he must meet three explicit tests imposed by the constitution: (1) 
he must be at least thirty-five years of age; (2) he must have been a 
resident of the United States for at least fourteen years (not necessarily 

as illustrated in the case of Hoover — the last fourteen before election) ; 
and (3) he must be a “natural-born” citizen. Inasmuch, too, as the vice- 
president may at any time be called upon to take up the duties of the 
presidency, he should have all of the qualifications required for that 
office. 

Benjamin Franklin argued in the Philadelphia convention that, since salary 
wealth and power are the corrupting allurements which human nature wancas 
finds it hardest to resist, the president should be allowed nothing what- 
'• ever from the public treasury beyond his expenses. But though the 
famous Pennsylvanian had the reputation of being the wisest man of 
his cky, his proposal was not even put to a vote; and by contitutional 
provision the president, receives a salary, with the safeguard that it may 
be neither increased nor diminished 'during the period for which he has 
been elected. He is forbidden to receive any other emolument, either from 
the United States or from any state. But this is construed not to prevent 
the United States from providing him with a dignified colonial mansion 
(the White House), a suite of executive offices, a secretariat, and special 
allowances for automobiles, furniture, repairs, entertainment, and j;ravel, 

1 Jaofaon and Taft. For Taft’s views, see liis Our Chief Executive and Mis Powers 
(JYew York, 1916), 4/ 

2 The best brief discussion of the subject of presidential reeligibility is E. S. Corwin 
op, cit.j 3^38, C. W. Stein, Third^TeTm Tradition^ Its Rise an-d Collopse in 
A-fneTtccin Politics j mentioned above, iiS a very good history of the successive attempts 
to overthrow the tradition. An objection often raised against the proposed six-year 
term is that, if the House of Representatives were to continue to be chosen for only 
two years, the chances of executive-legislative discord would be enhanced, since there 
would be two interim congressional elections instead of only one as now. 
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amounting to some $450,000 a year.^ Originally fixed at $25,000 annually, 
the president’s salary was raised in 1873 to $50,000, and^in 1909 to 
$75,000. 

/ Presidential Burdens and Provisions for Assistance 

Some presidents put in longer hours and work harder than others, 

. but for none is the office a sinecure; few are as fit when they leave the 
White House as when they entered it. There is, first of all, a vast amount 
* of administrative routine. Much can, of course, be turned over to sub- 
ordinates; but much also is of such a nature that the president cannot 
escape it. The daily ^ist correspondence is exa and tiine-con- 

suming. Heals of depM^ members of Congress, party leaders, 

spokesmen of business interests, and a wide variety of other people 
be given personal interviews. Delegations, official and unofficial, must be 
welcomed. Statp,reception8 and dinners must be held. Appointments to 
public office make heavy demands. When Congress is in session, there are 
bills to be studied, programs of legislation to be mapped out, innumerable 
conferences to be held; and even during legislative recesses, much may 
need to be done for the furtherance of legislative projects which the chief 
executive has at heart. Foreign relations call for much ^in periods of 
stress like the last few years, almost constant — attention.^ Preparation of 
messages and of public addresses chains the president to his desk; cabinet 
meetings, official entertainment of foreign and other guests, interviews 
with representatives of the press, and participation in public ceremonies 
take their toll of energy and time. And as if all this were not enough, 
the president is expected to exercise a genera,! watchfulness over the state 
of the country and at times of crisis— such as the stock-market crash of 
1929, the great droughts of 1930 and 1934, and the banking debacle of 

1933 ^to devise, guide, and lead in carrying out measures of relief and 

remedy. Though assisted by a White House "secretariat” considerably 
increased in numbers and improved in efficiency. President Hoover found 
even less leisure than did most of his predecessors, not simply because by 
nature he was a “twelve hour a day man,” nor even because the last two 
and a half years of his administration proved a peculiarly trying time in 
the life of the nation, but because the volume of even the normal work to 
be done mounts from year to year and almost from day to day. With a 
titanic program of national recovery and social rehabilitation on his 
hands, later an equally stupendous program of national defense, and 
eventually a global war of staggering proportions (with the White House 
the focal point of the combined stresses of a dozen military fronts) Presi- 

1 W. Hard, “The White House Plant,” World’s Work, LVIII, 46-^, 106-116 (Jan., 
1929) The cost of unofficial entertaining is borne by the president himself^ but that 
of official functions is met out of a fund of $30,000 given thf chief executive eve^ 
yeaf to spend at his discretion. Custom has it ^at if adherents of more than 
one political party are present, a function is' “official, otherwise not. 
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dent Roosevelt — although temperamentally fitted to carry a great load 
with a minimum of strain— much of the time lived and worked under 
pressure that could not fail to take heavy toll.^ 

In a significant report submitted early in 1937, the President's Com- 
mittee on Administrative Management in the Government of the United 
States (composed of three outstanding students of government, and ap- 
pointed by President Franklin D. Roosevelt to consider desirable im- 
provements in the national administrative system^) asserted that in 
view of the enormous growth of the work to be done, the president's 
^fimmediate staff assistance^^ was '^entirely inadequate,^^ and proposed a 
plan for not to exceed six administrative assistants who should serve as 
his “direct aids in dealing with the managerial agencies and adminis- 
trative departments of the government^ —such assistants to be in addition 
to the three existing presidential secretaries dealing, respectively, with 
, the public, with Congress, and with the press and radio. Almost imme- 
diately, President Roosevelt presented to Congress a more ambitious plan 
for strengthening and developing the “management arms’^ of the chief 
executive having to do with (1) budget and efficiency research, (2) plan- 
ning, and (3) personnel-^all being matters outside of the executive 
departments, but vital to efficient management of the government.^ 

Provision for the six administrative assistants was forthwith made by 
Congress, and appointees have been serving, quietly but effectively, since 
the year mentioned. The larger project encountered some delay, but by 
executive order of September 8, 1939, issued in pursuance of powers Present 
granted the president in the Reorganization Act of the previous April 3,^ tion 
there was introduced into the picture aii Executive Office of the President 
which (after various changes in the meantime) nowadays embraces six 
larger or smaller establishments as follows: (1) the White House Office, 
including the presidential secretaries and administrative assistants, and 
serving the president in the performance of the many detailed duties inci- 
dent to his immediate office; (2) the Bureau of the Budget, dating origi- 
nally from 1921, and for two decades attached in form to the Treasury 
although practically an independent establishment under presidential 

^For ^^human interest^' accounts of the president at work, one may turn to I. H. 
Hoover, Fori'y-iwo Years in the White Hov>se (Boston, 1934), by a shrewd observer 
who served under several presidents as chief usher at the White House; W. Irwin, 
^Portrait of a President [Hoover],” and “The President's Job,” Sat. Eve. Post, 

CCIII, 25 (Jan. 17, 1931), and CCIII, 25 (Mar. 7, 1931); and D. Pearson and R. S. 

Allen, “How the President [Franklin D. Roosevelt] Works,” Harpefs Mag^ 
CLXXIII, 1-14 (June, 1936). Cf. biographies of various presidents. 

2 See pp. 411-412 beiow. 

doing so, he said: “[It] has been common knowledge for twenty years that 
the president cannot adequately handle his responsibilities; that he is overworked; 
that it is humanly impossible, under the system which we have, for him fully to 
carry out his constitutional duty as chief executive because he is overwhelmed with 
minor details and needless contacts arising directly from the bad organization and 
equipment of the government.” 

^ See pp. 410-411 belov^ 
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control; ^ (3) the Office for Emergency Management, dating from 1940 
and comprising a framework within which large numbers of major civilian 
war agencies, such as the Office of Defense Transportation and the War 
Production Board, have been established;^ (4) The Liaison Office for 
Personnel Management, established in 1939, and headed by one of the 
six administrative assistants; (5) the Committee for Congested Produc- 
tion Areas, created in 1943, and occupied with coordinating federal, state, 
and local efforts to solve problems relating to facilities and services in 
congested war-production areas; and (6) a War Refugee Board, created 
in 1944 to aid in the rescue and relief of victims of enemy oppression. 
Obviously, certain of these units, having to do with wartime activities, 
are_ only temporary. But others provide the president permanently with 
facilities needed by the chief executive of any modern state for the proper 
discharge of his responsibilities. In the president’s case, the responsi- 
bilities themselves have hardly been lightened; but the improved 
machinery for administrative “housekeeping” has at least simplified and 
expedited the labors which they entail.® 

The Vice-Presidency and Arrangements for Presidential Succession 

Since presidential elections take place only at regular four-year in- 
tervals, sorne arrangement is necessary for filling out a term in case the 
I . president dies,2;es^ns3)r is removed by impeachment; and the constitu- 
tion provides for a vice-president, who is to take up the duties of presi- 
dent whenever the office falls vacant or the president is himself unable 
to discharge them.* No president has resigned; ® none has been removed, 
although the impeachment proceedings against Andrew Johnson failed 
by a single vote; and no president has been incapacitated to such an ex- 
tent or for so long a period as to lead to the assumption of presidential 
functions by the vice-president, although such a transfer of authority 
was seriously discussed after the wounding of President Garfield by an 

^ See pp. 485-487 below. 

2 ge 0 pp^ 687-688 below. 

3 We have a General Staff for the Army. The Executivp -d x” 

may be regarded as in a sense a General Staff for the S^nt on 

An mformmg symposium on the Executive Office of tte PresidSit^hSX™^^ 
changes were made in it) will be found in Paihi-ir* aai ‘ n (before certain 

to the only 

it was argued that another term for Mr. Coolid*4 wduM nof’hp^f 
pres^ent. The Twentieth Amendment, of iXr date TlOW hLmr t as 

di» Wore «« offlo;, 
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assassin^s bullet in 1881, and also during the earlier stages of President 
Wilson’s illness in 1919-20.^ Seven presidents, however, have died in office, 
and seven vice-presidents have in consequence assumed the duties of the 
presidency. Since Van Buren, no vice-president has been elected presi- 1 
dent unless he had first succeeded to the office by the death of the in- J . | 

cumbent. o-xfi-ua . $l4j!f / 

Unless an emergMcy makes it necewy for w assume the powers Theyice- 
an<f duties of president, the vice-president has no constitutional function deftx 
except to preside over the Senate; even there he is not a member and has the wo?k 
no vote except in the case of a tie. He is, in reality , an executive officer , elnment 
with, however, o nly potential, ra ther than actual, powers and functions. 

But he may at any moment be called upon to take the helm^UTtEe^dve^^ 
ment, and it goes without saying that he will do well to keep informed on 
the state of public affairs and on the policies and plans o-f the Administra- 
tion. From the vantage point of the presiding officer’s chair in the Senate, 
he will, of course, learn much of what is going on in legislative circles. 

He needs also, however, to be in close touch with the executive side of 
the government; and an obvious means to this end is attendance at meet- 
ings of the cabinet. Calvin Coolidge, John N. Garner, Henry A. Wallace, 
and Harry S. Truman are, however, the only vice-presidents in the coun- 
try’s history who have sat with the cabinet with any regularity,^ 


hi" 


ij. Kemey, ^'Government by Proxy,” Century Mag., CXI, 481-486 (Feb., 1926). 
No definition of presidential inability is laid down in the constitution or the laws, 
and there is no specification of who is to decide when the president’s disablement 
is so serious and prolonged that an "acting president” is needed. The commonest 
opinion in 1910-20 was that the decision lay with the vice-president, with or without 
ratification by Congress. 

No provision is made for a substitute when the president is temporarily absent 
from the country, as was Woodrow Wilson during the Paris Peace Conference of 
1919 and as was Franklin D. Roosevelt repeatedly in connection with wartime 
conferences such as those at Casablanca, Cairo, Teheran and Yalta. Modem means 
of communication, however, enable a president to keep in close touch with 
Washington, wherever he may be. 

2C. 0. Pauliin, "The Vice-President and the Cabinet,” Amer. Hist. Rev., XXIX, 
496-500 (Apr., 1924) . Although lukewarm, or even hostile, toward some of the policies 
of the Roosevelt Administration, Vice-President Garner’s strong sense of personal 
and party loyalty, together with his exceptional familiarity with congressional business 
(acquired in part as a former speaker of the House of Representatives), made him 
more of a power in the government of his day than vice-presidents have commonly 
been. See current newspapers for the r6Ie which he played during an interval of party 
and congressional confusion in the last two weeks of July, 1937 ie.g., N. Y. Times, 
July 20). Having himself originated some of the basic principles of the New Deal 
—marshaling also the data and ideological argument for defending them— and 
seeing eye to eye with his chief at practically every point, Vice-President Wallace 
likewise could be depended upon to invest the vice-presidency with unusual vitality. 
Quite unprecedented, indeed, was his active service, from the summer of 1941, as 
chairman of the Economic Defense Board (later the Board of Economic Warfare), 
consisting of various cabinet members and charged ^with coordinating the actions and 
policies of defense agencies and with developing integrated defense plans. In 1943, 
however, Mr. Wallace was rebuked by the President for quarreling publicly with the 
secretary of commerce and was removed from his chairmanship by conversion of the 
Board of Economic Warfare into the Office of Economic Warfare under another 
chairman; and in 1944 the equivocal support given him by the President, combmed 
with conservative (especially Southern) disapproval of his affiliations with some of 
the more radical elements in the country’s politics, cost him the nomination for a 
second term. 
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If occasion arises, the duties of the presidency devolve upon the vice- 
president. But, obviously, there is no guarantee that at any given time 
there will be a vice-president; this oflBicial may himself have died,^ re- 
signed, been removed, or become incapable of attending to public busi- 
ness, Moreover, after a vice-president has assumed the presidency, there 
would be no one-^hless further arrangements were made — ^to step into 
the highest office should it again fall vacant. Accordingly, the constitu- 
tion empowers Congress to provide for the case of removal, death, resi^a- 
tioh, or disability, both of the president and vice-president, “declaring 
what officer shall then act as president.^^ ^ The first legislation on the 
subject, dating from 1792, provided that the pres^ent 'pro terdpore 
the Senate should succeed, or in case nb such Bffimal^ouTd'^^^^ 
the speaker of- the Hous^ of liepresentatives. But for several reasons 
this was not a satisfactory arrangement. Under it, the presidency would 
devolve upon a person who had been sent to the national capital to be, 
not an executive, but a legislator. It might also bring the government 
under the direction of a chief executive belonging to a different party 
from that to wliich the president and vice-president had belonged. Still 
more serious, if both the president and vice-president should die during 
the interval between the expiration of one Congress and the meeting of 
the next, there might be no president pro tern, of the Senate, and there 
certainly would be no speaker of the House. In spite of this, the law 
stood unchanged for almost a hundred years. In 1881, however, the death 
of President Garfield, some weeks before a newly elected Congress con- 
vened, brought the matter vividly to the country's attention, and five 
years later a new presidential succession act withdrew the officers of the 
legislative houses from the succession and substituted a plan under 
which, after the vice-president, the heads of the executive departments 
succeed — in a sequence prescribed by the law — due regard being paid, of 
course, to Ihe constitution al qualifications of age, citizenship, and^resi^ 
dence. Never as yet, however, has the succession actually passed beyond 
the"we-president.^ ^ 

. y/ The Cabinet 

As early, as 1781, when the first executive departments were created 
by the Continental Congress, it was suggested that their principal officers 
consult together as an advisory council, and in the convention of 1787 
several plans for a council — a coimcil of appointment, a council of revi- 
sion, or a general advisory council — were considered. No proposal on the 

iJn point of fact, seven vice-presidents liave died in office, but luckily not one, 
as it turned out, who would have been called upon to assume the duties of a deceased 
president. 

2 Art. II, § 1, cl 5. 

® For a proposal that the vice-presidency be abolished and that any vacancy in 
the' presidency be filled by election by the two houses of Congress in joint session, 
see H. Hazlitt, A New Constitution Now (New York, 1942), 2!&-229. 
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subject, however, was adopted, and it remained for an olBBicial advisory 
group, consisting of the heads of the later ten departments, to form 
around the president, not in response to any constitutional or statutory 
provisions, but as a mere matter of convenience and usage.^ To this day, 
the ^^cabinet^^ is, as such, quite unknown to the formal constitution and 
recognized only casually in statutes. 

From the beginning of his first administration, Washington, in addition How the 
to calling on the heads of departments for written opinions, as authorized arose 
in the constitution, discussed matters orally with various principal offi- 
cers, including the department heads; and in 1793, the disturbed inter- 
national situation — ^more concretely, the crisis with France— caused these 
consultations, with what was already beginning to be called a cabinet, 
to become relatively frequent. Some people shook their heads and pre- 
dicted that from this “cabinet conclave/’ unknown to the constitution, 
would flow all manner of abuses. We can easily enough see now, however, 
that some such development was inevitable. In common with other public 
men of the day, Washington originally supposed that the Senate — small 
in numbers and constitutionally associated with the executive in appoint- 
ments and treaty-making — ^would serve substantially as an executive 
council, after the manner of upper chambers in most of the colonial 
governments. But when he appeared on the floor of that house to consult 
about certain Indian treaties, the demeanor of the "pembers clearly 
showed ^that they did not take this view of their functions, and the 
expected relationship did not develop. Furthermore, contrary to practice 
in England and in the colonies, the courts, in 1793, annoilnced it as their 
policy not to give opinions, pven to the president, except in deciding 
actual cases; hence the need for consultation could not be met in that 
direction. Finally, the House of Representatives discouraged— indeed, 
virtually prevented — ^heads of departments from appearing on the floor 
in person in order to submit reports, answer questions, and participate 
in discussion.^ As a consequence of all these more or less independent 
but contemporary developments, the president and heads of departments 
were together forced into the relatively isolated position characteristic 
of our American scheme of “divided” government, and compelled to rely 



^ The heads of departments as chiefs of separate branches of the administrative 
establishments are dealt with on pp. 403-406 below. Since the creation of the Federal 
Security Agency, the Federal Works Agency, and the Federal Loan Agency in 1939, 
there have been administrative establishments in Washington, even in peacetime, 
larger in personnel and perhaps more important in function than at least one or 
two of the ten departments ; and their ^‘administrators” have occasionally sat with 
the cabinet. Any one, in fact, may so sit if invited by the president. The regular 
cabinet members are, however, the department heads. 

During the present war. President Roosevelt did not emulate the example of 
President Wilson in World War I in maintaining both the regular cabinet and a 
‘‘war cabinet” consisting of three regular cabinet members and six high defense 
officials, the two cabinets meeting alternately; but he often invited heads of defense 
establishments such as the War Production Board to attend particular cabinet 

find that nowadays there are many proposals that both houses adopt 
” . See p. 391 bSlpw. 
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■upon one another for opinions and advice to an extent originally unan- 
ticipated. The upshot was the cabinet.^ ^ 

To this day, the cabinet has remained what it was at the outset — a 
purely advisory body. The president can make much use of it, or little, 
or none at all, as he chooses. Looking upon the heads of departments as 
mere administrative officers, and preferring the advice of his personal 
friends, official and otherwise, Jackson early discontinued cabinet meet- 
ings altogether; and some other presidents, e.p., Grant, much of the time 
Wilson, and in his first years Franklin D. Roosevelt, have leaned but 
lightly on their cabinet advisers. On the other hand, certain presidents, 
e,g., Pierce and Harding, have consulted their cabinets at every turn and 
have usually followed the advice received. An able cabinet can go far 
toward making up for the deficiencies of a weak president, and can also 
give added strength to a strong one. 

Nowadays, the cabinet meets ordinarily once a week (except during 
vacation and campaign periods), though naturally oftener in time of 
war or other stress.^ Ranging widely over problems and policies of the 
Administration (not omitting their party aspects),^ discussions are 
directed mainly to matters, large or small, which the president himself 
introduces, although others may be brought up — ^usually with consent 
secured in advance— by the department chiefs.^ Proceedings are decidedly 
informal. There are no rules of debate ; free interchange of opinion takes 
place in a conversational manner; only rarely is there a vote; no minutes 
or other official records are kept, and sometimes differences of opinion 
develop afterwards as to whether a given subject was considered at all® 
Furthermore, such decisions as are reached are mere recommendations. 
Just as the president is free to submit or not submit a matter for con- 
sideration,® so is he free to make any final disposal of it that he likes. 

1 The begintdngs of the cabinet are described fully in H. B. Learned, The Presir 
dentes Cabinet (New Haven, 1912), Chap. v. 

2 Much of the time — as recently as Franklin D. Roosevelt^s earlier years — ^there 
have regularly been two meetings a week. No one is entitled to call a meeting except 
the president. During Wilson’s illness, Secretary of State Lansing incurred his chiefs 
displeasure by taking it upon himself to call meetings, and his forced retirement soon 
followed. 

» Frank Knox, a Republican appointed secretary of war by President Roosevelt 
in 1940, was accustomed to slip discreetly out of cabinet meetings when discussions 
assumed a partisan tone. /. , • 

4 Because of lack of confidence in his advisers’ competence, 9 r because of a desire 
to proceed strictly according to his own ideas and meanwhile to keep even the 
cabinet in the dark, the presideht may (as Wilson sometimes did) withhold com- 
pletely from discussion some of the weightiest matters of the hour. 

5 A good deal of interesting information about cabinet meetings can be gleaned 
from published correspondence, memoirs, and autobiographies of ex-members, such 
as The Letters of Franklin K. Lane (Boston, 1922) ; W. C. Redfield, With Congress 
and Cabinet (Garden City, N-. Y., 1924) ; and D. F. Houston, Eight Years with 
WilsoWs Cabinet, 2 vols. (Garden City, N. Y., 1926). 

6 When President Franklin D. Roosevelt and two or three intimate advisers worked 
out the plan for the famous Court bill of 1937 (proposing, among other things, to 
add six new justices to the Supreme Court), the measure was shown to the attorney- 
general only in order that he might prepare a supporting letter, and was communi- 
cated to the cabinet only a few moments before it exploded in Congress and touched 
off a barrage of bitter discussion throughout the country. See p. 472 below. 
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Ordinarily, he will be influenced by the views of the men whom he has 
chosen to be his principal advisers. But if he thinks that their advice 
is not sound, he is under no compulsion to follow it. It is he, not they, 
who will have to bear ultimate responsibility before the country for 
whatever is done. ‘‘Seven nays, one aye — the ayes have it,” announced 
, Lincoln, following a cabinet consultation in which he found every mem- 
ber against him. Cabinet discussions bring out useful information ahd 
opinion, clarify views, and promote morale in the Administration. They 
help the president pick his course in both international and domestic 
affairs. But they do not culminate in decisions upon policy by mere show 

of hands. ' ' 

No president, of course, relies upon his cabinet alone for advice ; some, 
indeed, e.g., Jackson, have notoriously pre|§?fed other sources. Members 
of Congress (especially the majority leaders), old friends and associates, 
bankers, business men, labor leaders, experts on social and economic 
problems — -these are only a few of the people who will be found wending 
their way to the White House, either by invitation or on their own 
initiative. During the earlier years of Franklin D. Roosevelt’s presidency, 
the cabinet was, on the one hand, pretty much submerged in a “super- 
cabinet,” known as the National Emergency Council, and consisting, in 
addition to the heads of departments, of some two dozen heads of new 
recovery agencies and persons brought in as experts from outside of 
government circles, and, on the other hand, pushed into the background 
by the so-called “little cabinet,” a galaxy of “intellectual”— largely pro- 
fessorial — experts and reformers (Moley, Tugwell, Corcoran, Cohen, 
Eerie, and others) appointed, for the most part, to under-secretaryships 
and assistant-secretaryships and comprising the group popularly dubbed 
the “brain trust.” As conditions became more normal, the regular cabinet 
emerged in something like its full stature, although outsiders continued 
to have much influence and the professional brain-trusters merely gave 
way to non-academicians, chiefly young lawyers. The President’s prin- 
cipal adviser for a number of years (Harry Hopkins) was not a cabinet 
member except for a brief period; and in general — apart from wartime 
necessities — ^Mr. Roosevelt preferred to have “idea” men (Henry A. Wal- 
lace was generally in favor as such) around him rather than adminis- 
trators. Certainly it was chiefly the former who imparted slants to his 
* attitudes, decisions, and policies. 

Department heads— that is to say, cabinet members— are selected with 
both their administrative and advisory functions in mind. Several other 
considerations, however, enter in. First, the appointees must normally 
be of the president’s party. Washington made Jefferson secretary of state 
and .Hamilton secretary of the treasury. But friction arose, and it soon g* 
proved desirable to bring the chief ofiflces into the hands of men who saw 
eye to eye in political matters. Since 1795, the principle of party soli- 
darity has been adhered to rather closely. To be sure, Cleveland appointed 
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statu^^ as secretary of state a man who had been thought of as a Republican 
candidate for the presidency. But the appointee (Walter Q. Gresham) 
had supported Cleveland in the electoral campaign. McKinley appointed 
a ''gold’' Democrat secretary of the treasury; Theodore Roosevelt and 
Taft each appointed a Democrat secretary of war; Hoover made a Demo- 
crat attorney-general. But in all of these instances, except possibly the 
first, the appointee had not been prominent in national politics. The same 
was true of Henry L. Stimson, appointed secretary of war by Franklin 
D. Roosevelt in 1940; although another Republican (Frank Knox) 
simultaneously made secretary of the navy had only four years previously 
been his party’s candidate for vice-president.^ Regard for party affili- 
ation does not mean, however, that only party leaders are appointed. 
The tendency to look upon the cabinet as a council of party leaders 
has pretty much come to an end. The appointees -normally belong to the 
party in power at the White House; but, as a rule, half or more of them 
are not party leaders in any proper sense of the term, and some have had 
no active part in politics at all.^ 

I^ct^ther Other practical considerations more or less influencing the president’s 
selection are geographical distribution, the representation of various 
wings or factions of the party, and obligations incurred for political 
support. It will not do to take all of the cabinet officers from the East, or 
from the West, or from any other single section of the country. Ap- 
pointment of representatives of different elements in the president’s 
party is designed, of course, to conciliate opposition and to promote 
solidarity. A good illustration is President Wilson’s appointment of Wil- 
liam Jennings Bryan as secretary of state in 1913, with a view to winning 
for the Administration the support of the more radical wing of the 
Democratic party. Selections must frequently be made, too, with a view 
to rewarding individuals (or groups behind them) who have aided con- 
spicuously in the president’s election. Still mother powerful factor is 
personal friendship and favor. Every president takes into his official 
family men whom he knows but slightly; but he is likely to include also 
one or two men who, whatever other claims they may have, are first of 
all personal friends, e.g., Harry M. Daugherty in Harding’s cabinet, Ray 
Lyman Wilbur in Hoover’s, and William H. Woodin in Franklin D. Roose- 
velt’s original group. All told, however, a steadily increasing proportion 
of cabinet officers are chosen for their special knowledge and experience 

1 When appointed secretary of agriculture in 1933, Henry A. Wallace was a regis- 
tered Republican, but he had been supporting Democratic candidates since 1926. 
Secretary of the Interior Ickes, also, was at least of Republican antecedents. 

2 On the other hand, of course, members are -occasionally chosen mainly or solely 
because of their services as party leaders or officers. Examples include the selection 
of. Will H. Hays, Walter Brown, and James A. Farley for the postmaster-generalship 
by Presidents Harding, Hoover, and Franklin D. Roosevelt, respectively, whose cam- 

./ , paigns the appointees as national committee chairmen had managed. Cf. D. G. 

‘ .Fowler, The Cabinet Politician; The PostmasteT’-General, 1829-1909 (New York, 

1943). The Senate commonly assents to the president's cabinet selections without 
much opposition or hesitation. But see p. 356, note 4, below. 
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or their administrative ability, proved or presumed. Frequently, they are 
persons who have attained eminence in the professional or business world. 
The secretary of the treasury is very likely to be of this type, as, for 
example, William G. McAdoo and Andrew W. Mellon; the secretaries 
of commerce and agriculture also, as in the instances of Herbert Hoover, 
David F. Houston, and Henry A. Wallace; and perhaps one may add 
the secretary of labor, as in the case of the first woman to receive a 
cabinet appointment, Frances Perkins. The attorney-general is at least 
always a lawyer. Rarely does a member appear, however, who has ever 
had any connection with the work of the department over which he is 
called to preside ; and, contrary to earlier practice, few heads of depart- 
ments are now carried over from one administration to another, even 
when a new president is of the same party as his predecessor.^ For the 
experience, as well as the technical competence, essential to satisfactory 
performance of its work, a department is dependent mainly upon subor- 
dinate ofBcers who do not come and go with changes at the White House. 
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CHAPTER XIX 


THE PRESIDENT AS CHIEF EXECUTIVE 


Whatever else he may be — -guide and party 

leader, general custodian of national interests-4the president is first of 
all an executive. In defining his position as such (as head, indeed, of the 
executive branch), the constitution, however, falls somewhat below its 
customary level of clarity. In onu, place, it unqualifiedly vests in the 
president ^^the executive power, certainly suggesting that whatever 
executive power there is belongs to him. Later on, however, it separately 
grants him certain specific powers of an executive nature, e.g., those of 
ap pointme nt (v^h the advice and consent of the Senate) , ti^ty-making 
(also with the Senate j approval) , and pardon aM^regrovej^^^ 
have*io^metTmes wondered why, if ixfi executive power is conferred, the 
constitution’s framers should have thought it necessary to provide in 
this way for particular powers of the kind, and whether, after all, there 
may be executive pow;ers which, not being expressly granted, are to be 
regarded as withheld.^ 'Another point that has troubled some students 
of the subject is that, while the president is charged with taking care 
that ^^he^ laws be faithfully execute.d,^^*‘^^%^ actual task of executing 
them inevitably falls mainly to other people, who, therefore, might be 
looked upon as sharing in a power nominally possessed by the president 
alone. Still again, when Congress discharges its constitutional function 
of making '^all laws which shall be necessary and proper for carrying 
into execution’’‘^e^“owem'“orTErnati^^ 

mifEt^afise wEether the two houses are sharing in the executive function. 
Many of these laws bestow powers and duties on the president. Are these 
powers, and if so, how did Congress come by them if the execu- 
tive power is lodged in the president? Or is such legislation to be regarded 
as merely prescribing conditions under which executive powers are to be 
exercised? 

Abstruse questions such as these are mentioned here, not for debate, 
but only to give some idea of how complex our system of divided gov- 
ernment really is, and to make clear why presidential powers should so 
often have stirred controversy and furnished issues for adjudication in 
the courts. |ln practical fact, the sources from which presidential executive 

1 Art. n, § 1, cL 1. 

2 Certain of the executive powers individually bestowed would no doubt have 
required special mention because of the connection with them assigned to the Senate. 
But this cannot account for the mention of others, e.g,, pardon, with which the 
Senate has nothing to do. 

: 3 Art. II, § 3. ' , 

4 Art. I, § 8, cl. IS. < 
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powers are derived are simply two: (1) constitutional clauses directly i 
conferring, them^ (as interpreted, when challenged, by a usually gener- 
ous Supreme Court), and (2) acts of Congres^^^^^ pursuance of ■ 

the '^necessary and proper^' clause, or of other direct or implied author- ,/ 
ity. When, for example. Congress establishes a new executive depart- 
ment, a new diplomatic post, or a new administrMve commission, it 
automatically enlarges the president's power of appointment and re- 
moval. When it passes a tariff act, such as the Smoot-Hawley Act of 
1930, authorizing the president to approve or reject rates recommended 
by the Tariff Commission, it puts into his hands an important power over 
foreign commerce. When it goes farther (as in 1934, with later renewals), 
and authorizes the president to conclude international trade agreements 
independently of the Tariff Commission, and involving the modification of 
duties by as much as fifty per cent, it still further extends this power. 
When, as in the Reorganization Act of 1939, it empowers the chief execu- 
tive to rearrange the administrative machinery of the national govern- 
ment in the interest of economy and efficiency (with only a right of 
disallowance reserved to Congress), it bestows significant new discre- 
tionary authority. And when, as in the Act to Promote the Defense of the 
United States (the crucial first Lend-Lease Act of 1941), it authorizes the 
president, at his sole discretion, to place war materials and supplies at the 
service of hard-pressed foreign powers, it confers authority of truly im- 
mense proportions.^ 

A question which has stirred considerable difference of opinion, even 
among presidents themselves, is that of whether the president has in- 
herent, as well as conferred, executive power. That is, has he power, out- 
side of the constitution and laws, simply because he is the chief executive? 
Alexander Hamilton and Andrew Jackson thought so; on one occasion, 
the Supreme Court inclined to the same view; ^ and Theodore Roosevelt, 
after going out of office, recorded that as president he ha J' 'insisted upon , 
the theory that the executive power was limited only by specific restric- 
tions and prohibitions and that he had '^declined to adopt the view 
that what was imperatively necessary for the nation could not be done 
l^y the president unless he could find some specific authorization to do 
' it." ® The basic characteristic of our national government is, however, 
that it is a government of limited powers — of only such^ powers as are 
enumerated in the constitution or can properly be inferred from it, which 
clearly ineans that no executive power (or power of any other sort) is 
inherent, in the sense of antedating and transcending the constitution. 
^The true view of the executive function is, as I conceive it," wrote 
President Taft, “that the president can exercise no power which cannot 

1 On the delegation of vast powers to the president in wartime, see pp. 665-666 
below. , ^ 

re N eagle, 135 TJ.’S. 1 (1890). See W. H. Taft, Our Chief Magistrate and His 
powers, 88-91. 

^Autobiography (New York, 1913), 388-389. 
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be reasonably and fairly traced to some specific grant of power or justly 
implied or included within such express grant as necessa^ and pro^ to 
its exercise. Such specific grant must be either in the constitution or in an 
act of Congress passed in pursuance thereof. There is no undefined resid- 
uum of power which he can exercise because it seems to him to be in 
the public interest.” ^ President Roosevelt was politically-minded, Presi- 
dent Taft legally-minded; and the view of the latter seems clearly the 
more correct — even though at various times in the past the Supreme 
Court has gone far toward conceding to the president full mdependence 
in interpreting his constitutional powers, and in that qualified sense has 
sometimes been said to have recognized the chief executive as having 
“inherent” powers.^ 

However this may be, the growth of presidential power has been one 
of the outstanding developments of our governmental system in the past; 
hundred years. The point will not be elaborated further until after various 
major presidential functions shall have been brought to view one by 
one. But the remark may be ventured that, even before President Franklin 
D. Roosevelt was clothed by Congress with extraordinary authority 
for dealing with the national emergencies produced by economic de- 
pression and international conflagration, the president had become — 
European dictators apart — ^the most powerful executive officer in the 
world. Of the three branches into which our national government is 
divided, the executive has advanced farthest from the point at which it 
started. The judiciary has considerably more than held its own — ^mainly 
because of its power to review legislative and executive acts. The legis- 
lative branch has run a poor third; and for this the remarkable develop- 
ment of the presidency has been primarily responsible. 

Viewed in the large, the president’s powers and functions, as conferred 
in the constitution and laws, fall into two general groups: (1) t hose that 
are mainly or whol^_^ executiv e, and (2) th ose that involve sharing in t he 
work of legislation. UhEiown to the con stitution and laws, although of 
course“rerated to" these "two'^t egories (especraBy~ths~5BCOT!^^ 
■pScWcAVTs a thiH' set olluhctions i.e., those arising from the presi- 
dent's position as principal leader of his party. Executive powers, in 
turn, fall into six principal groups: (1) enforcement of the laws and 
maintenance of domestic order; (2) appointment and removal of civil 

1 Our Chief Magistrate and His Powers, 139-142* 

2 Curiously, the role played by Taft as chief justice in later days, notably in the 

Myers case (see p. 359 below), contributed to promoting this view. In the case of 
United States v. Curtiss-Wright Export Corporation, 299 U. S. 304 (1936), the 
Supreme Court said that if the power to conduct, foreign relations had not been 
conferred in the constitution, the national government would have possessed it 
anyway; and since the conduct of foreign relations is by nature an executive func- 
tion, this assertion of the Court has sometimes been construed as tantamoimt to 
attributing at least potential inherent power to the president. Actually, of course, 
the president’s authority to manage the country’s foreign relations has to rest on 
no such inferential basis, for it is expressly conferred. ^ o 

On the general subject of conceptions of the presidential office, see E- S. Corwim 
The President: Office and Powers, Chap. v. 
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and military officers; (3) supreme direction of administration, including 
the function of issumg^ord^^andioM (4) ,paJ:don, reprieve;, » and 

ainhesty; (5) management of foreign relationsj and (6) controLof4he 
militaiy and*"navar estahlista together with the conduct .of war, ,. 
The Jast two of these will .neces^adte.^be dealt, with in later chapters^der- - 
voted to foreign relations and defense; ^ the other four must engage our 
attention here.^ i 

1. Enforcement of the Laws and Maintenance of Order 

SorS" prime duty of any executive is, of course,., to execute; and the. 

the laws most solemn "obligation that the constitution^ imposes on the presiderji# 
to ^iake care that the laws be faithfully execu^/' The oath of offif;?.' 
which he takes requires hiin to ^^protect and defend^^ the highest law ol 
ill, ie", the constitution; and the general nature of his position makes it 
hisiuhctlon hot only to enforce all federal laws (including treaties) , but 
also to protect all federal instrumentalities and property. Normally, he 
does these things by quiet, and ey^j;outin§, supervision and direction 
of the administrative machinery which the laws have provided for the 
purpose, including, as becomes necessary, the Department of Justice, the 
federal district attorneys, the United States marshals, and the federal 
courts.® But if need arises, he may make full use of the Army and Navy, 
and likewise of the National Guard when called, according to act of 
Congress, into federal service. ^The entire strength of the nation,’^ the 
Supreme Court has said, ^^may be used to enforce in any part of the 
land the full and free exercise of all national powers and the security 
of all rights intrusted by the constitution to its care If the emer- 

gency arises, the army of the nation, and all its militia, are at the service 
" of the nation to compel obedience to its laws/' ^ Congress has passed 
r^erousjmea^ures authorizing the_^use_q|^q% the^^m^ and'ltate 

1 Chaps, xmn-xxxv below. 

2 Legislative and party functions are considered in Chap, xx below. 

s In cases of suspected violation of federal law, he will ordinarily instruct the 
attorney-general, as head of the principal law-enforcing agency, to start appropriate 
action. It goes without saying, however, that the vast bulk of governmental work, 
including law enforcement, goes on year in and year out through the ponstituted 
(flannels with no personal intervention or notice from the president. Enforcement 
" of law, it may be added, entails likewise the interpretation of law; that is to say, 
the enforcing authority must continually be deciding what the law means and to 
Vhat extent it is applicable in given situations. Questions that provoke sufBlcient 
differences of opinion are, of course, hkely to reach the Supreme Court, which be- 
comes the final arbiter. “All executive readings of the laws are ... , when they give 
rise to litigation, subject* to review by the courts.” E, S. Corwin, The President: 
Office and Powers, 112. Closely related is the executive power to issue proclamations, 
orders, ordinances, rules, and regulations supplementing the laws as they come from 
Congress — a function considered at a later point in this chapter (see pp. 362-366 
below). ^ , 

re Debs, 158 U. S. 664 (1895). Laxity in law enforcement (federal, state, and 
local) — ^long a matter of reproach, but aggravated by the difficulty of carrying out 
the statutes enacted in pursuance of the Eighteenth Amendment— led President 
Hoover, in 1929, to appoint a fact-finding commission on law observance and en- 
forcement, The Wickersham Commission's report was published in several instal- 
ments in 1931. 
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forces in law enforcement ^ — even though, so far as the Army and Nayjr 
are concerned, the president would have ^^the power in any case. . 

As we have seen, the constitution stipulates that the United States ® 
shall guarantee to every state a republican form of government, and 
shall protect the states against both invasion and domestic violence. If 
the republican form of government in a state is threatened or danger of 
an invasion arises, the president acts without awaiting a request from V 
the state authorities. If the situation involves merely domestic disorder, | 
he cannot act until he is asked to do sp^ un^ the execution of national ^ 
law, the carrying on^^of a national activity, or the safety of national 
property is imperiled; in this contingency, he may intervene independ- 
ex^uiy, as did President Cleveland, over the protest of the governor of 
Illinois, when, in 1894, the carrying of the mails and the flow of inter- 
state commerce were obstructed by a great railway strike at Chicago.* 

A request for national assistance in repressing domestic violence is made 
by the legislature of the state if it is in session, otherwise by the governor. ^ 
The president is not under compulsion to comply; indeed, he is not likely 
to do so unless, after investigation, he considers that the authorities of 
the state have reached the limit of their capacity to handle the situation. 
When first asked by Governor, Cornwell to aid West Virginia in curbing 
disorders produced in that stale by protracted strikes of bituminous coal 
miners in 1921, President Harding refused, although later developments 
led him to take the desired action.® 

1 The series began with (1) a militia act of 1792, which authorized the president 
to call forth the militia whenever the execution of the federal laws was obstructed 
by combinations too powerful to be suppressed through the ordinary course of 
judicial proceedings, and (2) an act of 1807, which authorized the use of the Army 
and Navy imder similar circumstances. 

2 Governor Altgeld protested against the use of national troops in the state unless 
he or the legislature requested it. But the President stood &mly on his right and 
duty to execute the national laws; with all the forces at his command, and in the 
Debs case previously cited his position was sustained unanimously by the Supreme 
Court, on the ground that it was justified by interference by the strikers with the 
free fiow of interstate commerce and with the transportation of the mails. See 
Cleveland’s own account of the affair in his Presidential Problems (New York, 1904), 
Chap. ii. Cf. B. M. Rich, The Presidents and Civil Disorder (Washington, 1941), 
Chap. Yi; A Lindsey, The Pullman Strike (Chicago, 1943); W. R. Browne, Altgeld 
of Illinois (New York, 1924), Chaps, xn-xvi; A. NevMs, Grover Cleveland; A Study 
in Courage Wew York, 1932), Chap, xxxin. 

® A race riot in Detroit in June, 1943, led President Roosevelt to issue a proclama- 
tion calling upon the rioters to ^^disperse and retire peaceably to their respective 
abodes”; and when the governor of the state, having imposed a modified form of 
martial law on the Detroit metropolitan area, requested the aid of federal troops, 
some six thousand were moved in as a means of restoring order. The state was the 
more helpless in the situation, of course, because its National Guard units had 
been called into wartime federal service. See E. Brown, 'The Truth About the 
Detroit Riot,” iJarpcr’s Mag., CLXXXVII, 488-498 (Nov., 1943), At various times 
during the present war, the President ordered striking coal miners to return to their 
jobs, and more than once the national government temporarily took over and 
operated some or all bituminous and anthracite mines. Labor troubles caused certain 
industrial plants, merchandising establishments (e.g., the headquarters and branch 
stores of Montgomery Ward and Co.), and transportation systems, (e.g., the facilities 
of the Philadelphia Transportation Company) to be taken over briefly also. These * 
actions were aimed not so much, however, at curbing disorder as at averting inter- 
ference with the national war effort. 
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2 . Appointment and_Removal ^ 

Except for the members, of Congress^ only two ofBcials connected 
with" the national government are elected .bj’ the people, nandely, the 
president and the vice-president. All others are aj)pointed.^ The power^l 
to "appoint is vested basically in the president, and notwithstanding that \ 
ip^xercising it he acts under a number of restraints, no authority in- .. 
trusted to him is, year in and year out, of greater practical importance. ^ 
With it goes not only control over the work of administration in its larger ^ 
aspects, but also weighty influence upon legislation as a result of the | 
conferment, or withholding, of offices sought by importunate senators and 
congressmen for their constituents. A president’s appointments may go 
far toward making or breaking him as head both of the government and 

of his own party. : _ 

Restxio- Fateful as the power is, however, far-reaching restrictions mge it 
SPthe about. To begin with, by constitutional provision, the president appoints, I 
not ind^enWehUy '(except under 'certain circumstances indicated betoW!), I 
pc'* er . ^ **by and with the .advice and consent of the sena^ , to speak with ^ 
\ complete accuracy, he nominates, the Senate confirms (by a majority | 

1. Advice vote of the members "present)' ,2 and he therkpdn ' appoints. As^ was ex;; 5 ^ 
plained by B.&miltap._mJ'f^ederalist, ihi^^ 

&nat8 not to relieve the president j’esponsibility for appointmeifl^but to\ 
check any spirit of favoritism jh^^he mi^this^ay and, to 1 

I appointment of '‘unfit characters from state 

^ Motion, dram' persdnai' attachment, pf'frojm 'a"vre^to_ popularity.” ^ 3 
"It" long ago became customary for the Senate to assent almost a 
matteFof course to' the, president’s seleetiDng- for tthe ’highest postaohs 
' inTEe. e xecu tive' departments. The heads of departments serve, aTTeast 
ostensibly, as his principal advisers; besides, as the chief of the executive 
branch, he bears full responsibility for their official acts. On both grounds, 
it is only fair that in choosing them he shall normally have complete 
freedom; and only six nominees for such posts have ever been rejected.* 

; ■ Nominations to judgeships and diplQjna.ticjpositions have been refused 
- assent — or at all events strongly opposed — ^with somewhat increased fre- 

Strict accuracy requires it to be noted, however, that each house of Conge^ 
chooses its own officers, except that the vice-president of the United States is ex officw 

president of the Senate. , , . , , ta- xa i j 

2 Confirmation or rejection must be absolute, without any conditions attached. 

8 No, Lxxvi (Lodgers ed., 474). . ^ , .-s, i ^ x 

4KB Taney, for secretary of the treasury, in 1834; Caleb Cushmg, for secretaiy 
of the treasury, in 1843; David Henshaw, for secretary of the navy, m .1844; J. M. 
Porter, for secretary of war, in 1844; Henry Stanbeny, for attomey-^nerm, in 
1868; and Charles B, Warren, for attorney-general (rejected twice), in 19:55. Occa- 
sionally, however, nominees are confirmed only over considerable opposition. Ihus 
a Democratic Senate, in 1940, divided on confirming Henry L. Stii^on as secretary 
of war and Frank Knox as secretary of the navy (both being Republicans) by 
votes of 56 to 28 and 66 to 16, respectively; and early in 1945— even after the Post 
had been stripped of important finan-cial powers which a Senate majority did not 
want to see intrusted to. him — Henry A. Wallace was confirmed as secretary of com- 
merce only by a vote of 56 to 32. 
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quency in later decades, yet as a rule are not seriously challenged. In 
other fields and on lower levels, the power to confirm or reject is em- 
ploy ed freely ; and the president must be prepared, in case one nomination 
fails, to offer another or to see the office involved stand vacant for a 
I time. The number of senatorial rejections naturally varies with circum- 
^stances. If the president and Senate are on good terms^ and especially if 
the president’s party enjoys the advantage of a loyal senatorial majority, 
nominations are likely to be approved almost automatically/ If, how- 
ever, there is lack of harmony, rejections or refusals to act will be 
relatively numerous.^ 

A second limitation upon the president’s power of appointment arises 
from authority given Congress by the constitution to vest the appoint- 
ment of such “inferior officers” as it thinks proper, not only in the presi- 
dent alone, but in the courts of law, or in the heads of departments.® The 
constitution nowhere defines the term “officer,” nor does it say who are to 
.be considered “inferior officers”; and no very clear definitions have es- 
tablished themselves in practice. About all that can be said is that the 
constitution requires certain kinds of officers — ambassadors, other public 
ministers and consuls, and judges of the Supreme Court— to be appointed 
by the president and Senate, and that outside of this small group it is for 
Congress to say who are “inferior officers” and to provide, if it likes, for 
appointment of them by any one of the three special agencies named. 
This power has been exercised repeatedly : the president has been given 
sole control over some miscellaneous appointments, although no large 
number; the courts have been authorized to select their own clerks; and 
the heads of departments have been empowered to designate large num- 
bers of subordinates, commonly nowadays in accordance with civil service 
regulations to be described in a later chapter. How far this dispersion of 
the appointing power has gone is indicated by the fact that, in a total of 
more than a million officers and employees of all grades in the national 
civil service before the present war, only some 16,000 were put in their 
positions by 'the president and Senate.^ The proportion is smaller than 

lAs for example, during the second session of the Seventy-eighth Confess 
(January 10-December 19, 1944), when of 10,119 nominations to civil and military 
posts submitted to the Senate, 10,073 were confirmed, four were rejected, eighteen 
were withdrawn, and twenty-four were not acted upon. , , . „ 

2 A. W. Macmahon, ^‘Senatorial Confirmation/ Pub. Admin. Rev.j ill, 28.1-290 

(Autumn, 1943). ' ^ » 

During a recess of the Senate, the president may make temporal^, or recess, 
appointments to positions requiring confirmation. These lapse at the end oi the 
Senate’s next session unless confirmed, although there is nothing except consiaem- 
tions of expediency to prevent reappointment of the same man the moment the 
Senate adjourns. Against persistent Senate opposition, Theodore -h'OOsevelt m tms 
way kept a Negro in the office of collector of customs at the port of Charleston 
from 1902 to 1904. 

4 Many military offices, to be sure, are filled in this way. If the Senate should 
meet with success in its drive of recent years for^ wider participation in Uie appoint- 
ment of civil officials— -as, for example, through enactmerit of something m the 
nature of the perennial McKellar Bill— this number would be materially mcreased. 
See pp. 429-430 below. 4. 
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most people realize; and since 1938 one important group, i.e,, postmasters 
of the first, second, and third classes, although still appointed by presi- 
dent and Senate, has been included in the classified civil service, render- 
ing presidential selection hardly more than a formality. Nevertheless, 
burdened as he is with multifold other tasks, the chief executive is still 
charged with more appointments than he ought to be called upon to make. 

In making appointments, the president is limited by further conditions 
of a highly practical nature. He cannot simply pick men for thousands 
of posts ''out of the air,'" so to speak. Rather, he must depend upon other 
people to bring candidates to his attention and to make clear their claims 
to selection; and this opens a way for the great majority of presidential 
appointees actually to be chosen by senators or representatives belonging 
to the president’s party— the principal role being played by senators, yet 
with representatives often making proposals in the case of federal offi- 
cials operating entirely within a congressional district, or indeed in, the 
case of more important ones when the state has no senator belonging to 
the president’s party .^Nominations so originating are more than likely 
to receive senatorial confirmation. Any originating otherwise are likely 
to be confirmed, also, if no dissent is ^pressed by either or both of the 
senators from the state in which the officer is to function. If, however, 
such objection is voiced, "senatorial courtesy” generally comes into play, 
forbidding the member’s wishes to be flouted by his colleagues — ^in other 
words, dictating that the nomination be rejected.^ In addition to reckon- 
ing with this senatorial practice, the presidenio frequently finds himself 
virtually obliged to make appointments aimed principally at placating 
a wing of his party, meeting a demand from a particular section of the 
country, or keeping some influential politician in line. Small wonder that 
every chief executive finds his appointing power— in other words, his 
patronage — one of his greatest burdens ! Every time he appoints to an 
office, President Taft used to say, he makes nine enemies and one ingrate. 
The worst of it is that, under the pressures described, many poor appoint- 
ments result. 

The constitution makes all civil officers of the United States liable to 
removal by impeachment, but only upon conviction of treason, bribery, or 
other high crimes and misdemeanors. Obviously, there must be removals 
for incompetency, neglect, and other reasons which have no relation to 
the specified grounds for impeachment; and the question of how such re- 
movals should be made forced itself upon the attention of Congress almost 

1 A prominent senator (Hatch) observed in the course of debate in 1943 that "when 
appointments have to be confirmed by the Senate, senators from the states afiected 
actually make them, leaving the president with only a veto power. ''The right to 
reject, which the constitution vests in the Senate, has become the right to selecU^ 

2 Another form, of senatorial courtesy appears when, the president having nomi- 
'Seuaiot to an office, the Senate i^Qnfirms the noniina;tion immediately and 
without rera^g :^t"*to any committeei Defiarture from this practice in the case of 
the nomination of Hugo E.^fflack'it) an a$^,ciate .justiceship in 1937 stirred much 
interest and controversy. See K. Cole, “Mr.’ Justice Black and 'Senatorial Gourteiy/ ” 
5?/^:. i2eu.. XXXI. 11134115 (Dec., 
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immediately after the new government under the constitution was set up. 
Two opposing views appeared. One was that, since the constitution was 
silent on the subject (except as to impeachment) , the power to remove 
was to be regarded as implied in the power to appoint, and therefore 
should be exercised by the same authorities that were associated in mak- 
ing appointments — -which in the case of ^^presidentiaF' offices would mean 
the president and Senate. Alexander Hamilton was strongly of this 
opinion; and in earlier days even the Supreme Court seemed to agree 
with him. The other view was that, since the president was to be directly 
responsible for the efficiency of all national administration, it would be 
unfair to tie his hands by requiring the Senate’s consent to removals. 
Madison argued convincingly for this opinion, and it finally won general 
acceptance. 

For three-quarters of a century, the matter seemed settled. In 1867, 
however, it was reopened dramatically when Congress, inspired by hos- 
tility to President Johnson, passed over his veto a Tenure of Office Act 
providing that, while the president might smpend a civil officer when the 
Senate was not in session {and therefore unable to act on the case), he 
should definitely remove no such officer, if appointed with the advice 
and consent of the Senate, except with the approval of that body. To be 
sure, this startling measure was repealed in part in 1869 and completely 
in 1887, To be sure, too, most people believed, with Johnson, that it 
was unconstitutional. Before it disappeared from the statute-book, how- 
ever, an act passed in 1876 reaffirmed the disputed principle by pro- 
viding that postmasters of the first, second, and third classes should be 
appointed, and might be removed, by the president by and with the 
advice and consent of the Senate, and should hold their offices for four 
years unless sooner removed or suspended according to law. NotwithA 
standing doubts, therefore, it seemed that, while normally the presidentl 
could make removals freely and without consulting the Senate, Congress \ 
could go as far as it liked in prescribing exceptions. 

The famous Tenure of Office Act of 1867 never, while still in force, The 
came before the courts in such a way as to lead to a decision upon its 
validity; and the statute of 1876 likewise ran for fifty years without 
effective challenge. In 1920, however, President Wilson, without consult- 
ing the Senate, removed Frank S. Myers, first-class postmaster at Port- 
land, Oregon, whom he had appointed in 1917; and when, Myers himself 
having died in the meantime, the administratrix of his estate carried to 
the Supreme Court a suit for the salary lost through removal, that tri- 
bunal held that in so far as the act of 1876 attempted to place restriction 
upon the power of the president to remove officers appointed by him with 
the consent of the Senate, it was unconstitutional.^ This meant that the 

1 Myers v. United States, 272 U.S. 52 (1926). Up to now, the Supreme Court had 
always succeeded in side-stepping any ruling on the nature and location of the 
removal power. Incidentally, this was the first time in history that the United States 
Government, through the Department of Justice, appeared in the Supreme Court to 
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removal of Myers, without the matter being referred to the Senate, was 
constitutionally and legally proper, and that, after all, it is not within 
the power of Congress to limit the president’s discretion by making re- 
movals contingent upon senatorial assent.^ 

No one, of course, ever argued that the president’s power of removal 
is absolutely unlimited. By express constitutional provision, federal judges 
(except in the territories and dependencies) hold office during good be- 
havior; and this is construed to mean that they can be removed only by 
impeachment.^ Furthermore, officials who secure appointment under the 
merit system (usually directly or indirectly from heads of departments 
representing the president) are removable only ‘’for such causes as will| 
promote the efficiency of the service,” even though, in practice, this 
restraining clause is so elastic as to permit the appointing officer to remove 
almost any merit appointee for insufficient reason as well as otherwise.® 

But, beyond this, can any restraints be imposed? Until a decade ago, 
the outcome of the Myers case would presumably have dictated an 
answer in the negative. In 1935, however, the matter was given a new 
slant by another weighty Supreme Court decision. This time the official 
removed was William E. Humphrey, a Republican member of the Federal 
Trade Commission (originally appointed by President Coolidge), who, 
because of not seeing eye to eye with President Roosevelt upon questions 
of public policy, was asked in 1933 to hand in his resignation, and, upon 
refusing to do so, was summarily ejected from office. Once more, a suit 
)^r recovery of lost salary was carried to the highest court by an executor; 
and this time the case was won.^ In writing the Myers decision. Chief 
Justice Taft had voiced the dictum that the considerations which debarred 
Congress from interfering with the president’s power to remove an 
executive officer, such as the Portland postmaster, applied equally to re- 
movals from independent regulatory commissions, even though perform- 
ing quasi-legislative or quasi-judicial, rather than truly executive, 
functions. The Court now, however— doubtless to Mr. Roosevelt’s con- 

attack the constitutionality of an act of Congress. In the course of its decision, too, 
the Court vindicated President Johnson’s veto of the famous statute of 1867 by 
pronouncing that measure imconstitutional post mortem. _ 

lE S Corwin, “Tenure of Office and the Removal Power Under the Constitu- 
tion,” Columbia Law Rev., XXVII, 353-399 (Apr., 1927); H. L. McBain, “C^e- 
QU6iices of tli6 Prosidonfe^s XJnliniited Power of ^Removal,” Polit. Sd. Xlil, 

596-603 (Dec., 1926) ; J. Hart, “The Bearing of Myers v. U.S. upon the Independence 
of Federal Administrative Tribunals,” Amer, PoliL Sci. XXIII, 657-673 (Aug., 
1929), and reply by A. Langeluttig, ibid., XXIV, 57-66 (Feb., 1930). The briefs, oral 
arguments of counsel, and opinions of the Court in the Myers case will be found 
in 69th Cong., 2nd Sess., Sen. Doc. No. 174 (1926). , . . , . . .. 

2 During a period of bitter partisan conflict (in 1801) , sixteen judges of circuit 
courts established by a “lame-duck” Federalist Congress were ousted by haying 
their posts abolished at the hands of a Republican Congress, But of course these 
were not removals in the ordinary sense; and the action was that of Congress, not 
of either the president and Senate or the president alone. 

4 RatSbun [Humphrey's executor] v. United States, 295 TJ.S. 602 (1935). On the 
same day, the Court administered another blow to the President by holding the 
National Industrial Recovery Act unconstitutional. See p. 555 below. 
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sternation— unanimously held otherwise. When establishing the Federal 
Trade Commission,^ Congress had given the members seven-year terms 
and had made them removable by the president only for ^^inefficiency, neg- 
lect of duty, or malfeasance in office.’^ No charge on any of these grounds 
had been brought against Mr. Humphrey; his removal — ^which he pro- 
tested vigorously until his death shortly afterwards— was based solely 
and frankly upon the President’s dislike of his views; and on that account 
the Court found it unlawful. The right to remove a purely executive 
. officer, it said in substance, derives from the inherent nature of the 
I executive power, and under our system of separation of powers is pro- 
tected against congressional interference. But the Federal Trade Com- 
mission is a non-partisan and essentially non-executive agency set up by 
f Congress to carry specified congressional enactments into effect, and the 
same principle of separation of powers forbids the president to remove 
its members for reasons other than those which Congress, in the proper 
exercise of its legislative authority, has prescribed. The decision was of 
no avail to the now deceased commissioner, but it placed a new and 
desirable limitation upon the presidential removal power. Thenceforth, 
of the numerous great independent regulatory commissions were 
to be secure against dismissal for reasons of a ^^political” 

2 

If the Senate cannot legally prevent a removal (except in so far as the 

1 See p. 552 below. 

2 Professor Corwin, sums up the situation since 1935 as follows: '^(1) As to agents 
of his own powers, the president’s removal power is illimitable; (2) as to agents of 
Congress’s constitutional powers, Congress may confine it to removal for cause, 
which implies the further right to require a hearing as a part of the procedure of 
the removal.” The President: Office and Powers, 96. For full discussion of the 
Hurdphrey case, see W. J. Donovan and R. E. Irvine, “The President’s Power to 
Remove Members of Administrative Agencies,” Cornell Law Quar,, XXI, 215-248 
(Feb., 1936). In 1937, President Roosevelt sponsored a reorganization measure which 
would have given the chief executive power to make such removals as that attempted 
in the case of Humphrey, but Congress flatly refused to pass it. 

The removal of Dr. A. E. Morgan, in 1938, as chairman of the Tennessee Valley 
Authority, because of his refusal to produce evidence in support of charges which 
he had made against his fellow-directors, presented a different angle. The T.V.A. is 
not strictly a “regulatory commission,” but more properly a business enterprise. 
Besides, Congress had given the president authority to remove, even if not for pre- 
cisely the reason for which the removal was actually made. Hence, when Dr. Morgan 
contested his removal, the Supreme Court refused to support him. Morgan v. United 
States, 304 U. S. 1 (1938). 

The subject should not be dismissed without observing that Congress, on its part, 
can (as in the case of the judges in 1801) separate officials from their posts 
by abolishing the posts themselves. Thus when, in 1943, provision was made for 
liquidating the National Youth Administration, persons engaged in managing that 
service were legislated out of jobs unless others could be found for them. Congress, 
indeed, may grow more personal and attempt to force particular individuals out of 
federal employment, as when, in 1^3, a rider attached to a deficiency appropriation 
measure stipulated that three officials named (Robert M. Lovett, government secre*^ 
tary of the Virgin Islands and Goodwin B. Watson and William E. Dodd, Jr., of 
the Federal Communications Commission) should not continue on the federal pay- 
roll beyond a prescribed date unless renominated by the president and reconfirmed 
by the Senate. At- the White House, the rider, although necessarily accepted^ with 
the bill, was properly condemned as to aU intents and purposes a bill of attainder. 
See F. L. Schuman, “Bill of Attainder in the Seventy-eighth Congress,’*’ Amer. Polit, 
Sci. Rev., XXXVII, 819-829 (Oct., 1943). 
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leLte principle of the Humphrey case is applicable) , it also cannot compel one 
orcTa made. This principle — ^never really doubted by any constitutional 

emorai lawyer — ^Teceivcd forceful illustration in Eebruary, 1924, when the Senate 
called upon President Coolidge to ask for the resignation of his secretary 
of the navy, on the ground that the latter had been remiss in the per- 
formance of his oflScial duties. Affirming that “the dismissal of an officer 
of the government, such as is involved in this case, other than by im- 
peachment, is exclusively an executive function,” the President explained 
in a public statement that no official recognition could be given the reso- 
lution; and legal opinion and popular sentiment alike strongly supported 
the position taken.^ 

3. Direction of Administration — Issuing Orders and Regulations 

Quite as important as the president's authority to appoint and remove 
officials is his power to direct them in performing their duties. As exer- 
‘cised today, this power is the outcome of long and somewhat hazardous 
development. The idea of the founders was that the control of executive 
and administrative work should be divided between the president and 
Congress; and when the first executive departments were established, 
it was specified that the former should have power to direct two of them, 
i.e./ State and War, but that the head of the third, i.e., the Treasury, 
should report directly to Congress. The earlier presidents used their 
directing power sparingly, and the courts viewed it as substantially 
limited to the fields in which it was specifically conferred. 

Notwithstanding the spectacular growth of executive power in these 
imimv days, Congress still wields a great deal of control over the adminis- 
ation trative mechanisms and operations of the government. It is Congress 
that creates the executive departments and, as a rule, their more important 
subdivisions — ^the independent establishments, too — and determines what 
their functions shall be. It is Congress that says, in many situations, what 

1 Another angle of the relations of president and Senate in the matter of appoint- 
ments and removals was presented in 1931, when the Senate, after confirming three 
persons nominated by the president for membership in the reorganized Federal Power 
Commission, changed its mind and by a vote of 44 to 37 attempted to recall the 
confirmation. President Hoover took the position that the confirmations represented 
Goropleted acts, that the commissioners were duly in ofiSce, and that the only way 
-^aside from removal by the president — ^in which they could be ousted was by im- 
peachment. cannot admit the power of the Senate,” he asserted, ^^tb encroach 
upon the executive function by removal of a duly appointed executive officer under 
the guise of reconsideration of his nomination.” The Senate’s answer was to order 
the names restored to the executive calendar; and although when the question of 
confirmation was brpught up 'again, two of the three were endorsed by narrow 
margins, that of the third, George Otis Smith, was rejected. Backed by the President, 
Smith was already at work as chairman, and the Senate’s next move took the form 
of quo warranto proceedings to test his right to continue. The outcome was a de- 
cision by the Supreme Court unanimously upholding the President’s contention and 
denying the Senate’s right to recall the confirmation of a nominee, once the latter’s 
commission has been issued by the president. 'O^nited States v. Smith, 286 U. S. 6 
(1932). In 1939, President Franklin D. Roosevelt refused to accede to a request 
of the Senate tliat he return its resolution assenting to a given appointment to a 
district judgeship in Tennessee. 
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shall be done and — ^in so far as it likes — ^how it shall be done. Congress 
alone can provide the requisite funds, and it can investigate, criticize, 
and suspend or permanently stop many, if not most, kinds of administra- 
tive activity, regardless of the wishes of the president and his adminis- 
trative associates. Moreover, many lines of responsibility and control 
run directly from administrative agencies to Congress, with in fact “a 
maze of criss-crossing relationships between the president, Congress, and 
the departments, independent commissions, public corporations, and other 
agencies composing the federal establishment.’^ ^ Nevertheless, Congress 
does not, and cannot, itself administer; day in and day out, it is the 
president — ^personally or through his higher subordinates — ^that exercises 
immediate, continuous direction and control; and Congress not only ac- 
cepts this fact, as it must, but steadily contributes to exalting the execu- 
tive power of direction by providing new governmental machinery to be 
operated by the president, and by assigning all manner of directive duties 
and tasks to him. 

In point of fact, the directing power is one which must have developed 
in a large way in any case. Not only does the power to remove neces- 
sarily involve the power to direct,^ but the latter power has a clear con- 
stitutional basis in the injunction that the president shall ^^take care 
that the laws be faithfully executed,” and in his inaugural pledge that 
he will ''faithfully execute” the oflSce of president and "preserve, protect, 
and defend the constitution.” His foremost duty, indeed, is to see that 
the laws are enforced — not only the acts of Congress, but treaties, de- 
cisions of the federal courts, and all other national instruments having 
back of them the authority of the constitution ; and to this end he must 
be regarded as endowed with power to direct his administrative subordi- 
nates, even as he is authorized to use the armed forces if such a course 
becomes necessary. Acts required by law of heads of departments and 
other executive officers, f.e., acts which are "ministerial” in character 
rather than political, are, indeed, theoretically outside of the president’s 
jurisdiction; in case of neglect, there are recognized judicial procedures 

1 As a recent writer has remarked, it is a common error to picture the lines of 
administrative control and of responsibility as uniformly running vertically from 
subordinate to superior up through agency channels converging in the chief execu- 
"^tive as the top of the hierarchy. In the large, they do this. But the complete picture 

is far from being so simple— which, of course, is only one more illustration of the 
artificiality of our vaunted theory of separation of powers. See P. Herring, ^‘Execu- 
tive-Legislative Responsibilities,” Amer. Polit, 8ci. Rev., XXXVIII, 1159 (Dec., 
1944). Cf. L. D. White, “Congressional Control of the Public Service,” Amer. Folit. 
Sci. Rev., XKlX, 1-11 (Feb., 1945). 

2 This was illustrated clearly when President Jackson ordered the deposits of 
government funds in the United States Bank to be withdrawn, and ousted two 
secretaries of the treasury before obtaining one who would give the necessary in- 
structions. Armed with the power of removal, he could reiterate his command any 
number of times, until some one was found to obey it. The incident was important, 
because if Jackson had yielded, a precedent would have been established which, if 
followed, would have made it possible for the departments to ■ carry on their work 
without full responsibility to the president. We should theh have seen a situation 
somewhat like that existing in the states, where the governor usually has but little 
control over the other princinal officials. 


Basisi 
and 
extent 
of the 
power, of 
direction 



The 
power 
to issue 
orders 


Hie con- 

ititu- 

ional 

ssue 

nvolved 


364 INTRODUCTION TO AMERICAN GOVERNMENT 

for compelling performance of them. Nevertheless, even here the presi- 
dent may assert himself ; he may, in fact, go so far as to threaten removal 
of ’ an officer for performing an act required of him by Congress, thereby 
forcing upon him a disagreeable choice between prosecution at law and 
loss of his position. 

Closely related to the power of direction is the power to issue com- 
mands and regulations in the form of executive orders. The nature and 
scope of the government's "multifarious activities are defined, at least 
broadly, in the constitution and in acts of Congress, but the details of 
I organization, the forms of procedure, and, in general, the minuticB oi 
i administration are, and must be, left to be worked out and put into 
effect by those, who stand closer to the work to be done. Thus, an immi- 
gration law, in seeking to debar paupers and criminals from admission to 
the country, will declare general policy and may specify rather fully the 
means and manner by which the policy is to be carried out, yet it will 
remain for the executive branch of the government to prescribe most or 
all of the detailed regulations covering the work of inspection, the 
handling of appeals from the decisions of the examining authorities, the 
detention of applicants refused admission, and similar matters ; and such 
regulations are normally to be regarded as having the full force of law. 
Most of this ^^subordinate,'^ or ^^administrative,^^ legislation emanates 
from the heads of departments, or even from their inferiors. But a con- 
siderable amount comes also from the president, who in addition is, of 
course, ultimately responsible for all regulations and orders issued in 
the departments and many .other establishments. The president himself 
promulgate^he Consuiari/Regulatiops and the Civil Service Rules, to- 
gether with rules for the Patent '•Dffice and the customs and internal 
revenue servicesyin some cases, he acts by virtue of powers inherent 
in his constitutional position, e.g., as commander-in-chief of the armed 
forces; in other instances, e.g., in fixing the duties to be paid on imported 
goods under our trade agreement legislation, he acts by express statutory 
authority ; in still others, he proceeds on the basis of powers inferred 
from the nature or tone of the law to be executed. 

Of course, there is the principle of separation of powers to be reck- 
oned with. As traditionally interpreted, , legislation is the function of 
Congress. Yet many executive orders have the appearance, nature, and 
force of law; and when their sole warrant is to be found in acts of Con- 
gress, they raise the question whether Congress has not, in effect, handed 
over some of its legislative authority to be exercised by the executive — 
a thing which numerous judicial decisions deny it the right to do. To be 
sure, the Supreme Court has, many times taken refuge in .the position 
that in conferring ordinance-making powers Congress is not violating 
the principle of separation, for the feasoii that what is delegated is not 

( lawmaking power, but only authority to ^'fill in the details” of legis- 
lative policy already laid down by the legislative branch. There came 
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a time, however, when the Court, as then constituted, felt it necessary to 
call a halt. In 1933, the country was in the throes of an economic depres- 
sion that had assumed the proportions of a national calamity. In the 
nature of things, Congress could not intelligently do more (even if there 
had been time) than enact skeleton statutes sketching the broad outlines 
of a recovery program. The Roosevelt Administration had come into 
ofBce with such a program (at least the initial features of one) and com- 
manded congressional majorities, fresh from the people in the case of the 
House, adequate to obtain virtually anything that it asked, especially 
with the national mood as it then was. The upshot was a swift succession 
of boldly conceived statutes, each developing a line of policy in the 
large, but also committing to the president, or to some administrative 
agency under his direction, sweeping authority to give effect to the 
policy declared by promulgating rules and regulations, or indeed, in many 
instances, by making choices of grave import as between alternative 
devices and procedures v The National Industrial Recovery Act and the 
fir^t Agricultural Adjustment Act were drawn in this manner. So was the 
Economy Act, giving the president wide powers to reduce federal salaries 
and pensions at his discretion. So likewise the Emergency Farm Loan 
Mortgage Act, with its currency inflation section authorizing the presi- 
dent (among other extraordinary things) to bring about the issuance of 
new paper currency up to three billion dollars and to reduce the gold 
content of the dollar by as much as fifty per cent. In cases such as thosq 
last mentioned, the president was not required to act, and if he acted, 
he could stop at any point short of the limits fixed in the statute. But 
therein lay the legislation’s significance:, the discretionary authority con- 
ferred outdistanced that which even Congress itself would have expected 
to exercise in normal times. 

From the days when the great recovery statutes were passed, however, The out- 
grave doubt existed in many quarters as to whether the old formula about 
'Tiling in details” could possibly be stretched to cover them and the 
actions taken under them; and in memorable decisions handed down in 
i 1935-36 the Supreme Court held that the unprecedentedly broad delega- 

■' ftions' attempted, notably in the National Industrial Recovery Act, ex- 

j ceeded all justifiable constitutional bounds.^ As a result, the delegation 

of regulatory power to the executive suffered a sct-back, and with it, 
jbhe power to issue orders having the force of law. In the end, however, 

. the reversal proved more apparent than real. Several of the measures 

^ invalidated were transformed by Congress into acts so phrased that later 

tests were successfully withstood. Death or retirement of Supreme Court 

^In Panama Refining Company t;. Ryan (293 11.8. 388), only one member of the 
Court dissented; in Schechter t>. United States (295 U.S, 495), the decision was 
j unanimous; in United States Butler (297 U.S. 1), the Court divided six to three. . 

The first two cases arose out of the Recovery Act, the third out of the Agricultural 
Adjustment Act. A well-reasoned explanation and defense of the discretionary pro- 
visions of the acts in question will be found in J. Dickinson, “Political Aspects of 
the New Amer^ P Mev., XXVIII, 197-209 (Apr., 1934). ^ \ 
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justices opened a way for appointment of others disposed to look more 
tolerantly upon the expansion of executive regulatory power. The tight- 
ening of the international situation led, in 1940, to the launching of a 
stupendous program of national defense, inviting legislation conferring I 
upon the executive wide discretionary authority. And when, in December, * 
1941, the country was plunged into war — a situation that in any event 
would have magnified executive authority — ^sweeping powers of regula- ^ 
tion by executive order (carried over in part from the first World War) 
found expression in a multitude of controls which no American who has 
lived through these recent years needs to have described.^ From all indi- | 
cations, presidential ordinance-power, judicially curbed only in more I 
extreme cases of congressional delegation, will still be found at a high i 
level long after the ways of peace are resumed.^ 

4. Pardon, Reprieve, and Amnesty 

Finally (with foreign relations and war powers reserved for discussion 
in later chapters) there is the president’s power, as chief executive, to 
rant pardons and reprieves.^ The effect of a full pardon, the Supreroe 
ourt has said, is to make the offender, in the eye of the law, ^^as innocent 
as if he had never committed the offense.” ^ A reprieve, of course, is only 
a postponement of the execution of a sentence. In wielding the pardoning 
power, the president acts in complete independence of Congress and of 
the courts; it is for him alone to say who shall be pardoned, at what 
time, and under what circumstances, subject only to two constitutional 
limitations: (1) he cannot pardon a person who has been convicted by 
impeachment and thus restore him to office, and (2) he can pardon only 
in cases in which the offense has been against the authority of the United 
States as distinguished from that of a state. An application in behalf of 
a convicted person may have any one of several results: (1) full and 
unconditional pardon; (2) pardon qualified by conditions, and revocable 
if the beneficiary fails to live up to them; (3) parole without pardon; 
(4) commutation of sentence, having the effect of shortening a period of 
imprisonment, substituting a fine for imprisonment, substituting life 

^ On presidential powers, in wartime, see, however, pp. 664-670 below. 

2 Congress itself may, of course, recall a delegated power, or may revoke an order 
issued, in its judgment, in abuse of any such power. Thus an act of 1943 raising the 
national debt limit contained a rider repealing an order by which President Roosevelt, 
imder alleged authority of a recent Anti-Inflation Act, had undertaken to limit 
salaries to $25,000 after tax deductions. ^ 

The principal treatise on the power to issue orders is that by J. Hart, cited on 
p. 367 below. Formerly, much inconvenience arose from the lack of any provision 
for systematic assembling and publication of current executive orders and adminis- 
trative regulations. The defect, however, was remedied in 1936 by the establishment 
of an official daily Federal Register in which all significant orders arc printed as 
fioon as issued. 

» Art. II, § 2, cl. 1. . 

4 It does not, however, have the effect of restoring money that has been paid as a 
fine or as court costs, property that has been forfeited, orVoffice that has been 
vacated. H. Weihofen, “The Effect of a Pardon,” Urtiv. of Pa, X/aw LXXXVIII, 
177-193 (Dec., 1939). 
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imprisonment for death, or otherwise lightening a penalty; (6) reprieve, 
or mere delay of punishment; and (6) refusal to take any action at all. 
Every application received is looked into by the pardon attorney, and if 
necessary the attorney-general, in the Department of Justice, and usually 
the findings and opinions reported enable the chief executive to dispose 
of the petition as a mere matter of routine. On other occasions, however, 
grave doubts may exist or important issues of public policy may be 
involved. In any event, the president alone makes the final decision; and 
in doing so, he must be prepared, in the interest of impartial justice, to 
withstand touching appeals and powerful influences. A modified form of 
pardon is amnesty, which is a sort of blanket pardon extended to numbers 
. of people who, without having been individually convicted, are known 
to have violated federal law, as by engaging in rebellion. Amnesties may^.^' 
be declared by act of Congress; but the usual method is that of presi- 
dential proclamation. 
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CHAPTER XX 


^THE PRESIDENT AND CONGRESS 


‘^‘Presi- When the framers of our national constitution decided to distribute 
federal powers among three coordinate sets of authorities — ^president, 
Congress, and courts — ^they, in effect, ordained that we should have a 
^'presidential,'^ rather than a "cabinet," or "parliamentary," form of 
government; and in later times our presidential plan became a model 
for most countries in the Western Hemisphere, just as the cabinet system, 
ripening first in Great Britain, spread throughout the British Empire and 
most of Western Europe. In a cabinet, or parliamentary, system^ there 
/ is commonly a king or other titular ^ief executive; he may even be 
called a president, as in France under the ill-fated Third Republic. Con- 
versely, |n a presidential system there is likely to be‘a cabinet, as in the , 
United States. The difference between the two, however — and it is a basic 
one — is that whereas in a cabinet system the working executive con- 
„ sists of ministers (functioning together as a cabinet) who are at the same 
time members of and leaders in the legislature, and responsible to it (at 
least to the more popular branch), a presidential executive not only is 
outside of the legislature, but draws its authority from the same source 
as the legislature itself, popular election, and in its relations with the 
legislature is not "responsible" but rather coordinate ; and with the further 
logical difference that whereas under the cabinet system the responsible 
ministers remain in office only so long as they continue to enjoy the 
confidence and support of a legislative majority, a presidential executive 
|ihas a fixed term and can be ousted from office only by the extreme and 
. /unusual procedure of impeachment. 

The manifest advantage of th% cabinet system is that the executive 
^ land legislature can never long be at odds on important matters of policy. 

■ Ministers losing legislative support give way, almost automatically, to 


others at least presumed to have such support;, and harmony again pre- 
vails, at any rate for a time. Under the presidential form, on the contrary, 


there is much possibility of protracted discord, division, and frustration, ; ■ 
with no assurance of relief until fixed terms of office expire^; and for this J ' 
reason, as well as others, a good many people regard it as unfortunate 


that we were started off with such a system, and consider that, if it were 
at all practicable to win the necessary public approval, it would be desir- 
able for us to go over to the cabinet plan, even at this late day.^ ■ 

f Tke two terms are used interchangeably, ac^rding as one is viewing the system 
primarily from the side of the executive or from that of the legislature, 
r ^ The cabinet and presidential types are compared in W. H. Taft, Our Chief 
Magistrate and His Powers (New York, 1916); Chap, i; H. L. McBain, The Living 
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I However that may be, the point for emphasis in the present chapter 
is that, even under the system we already have, the national executive 
and national legislature, i.e., the president and Congress, are not, in prac- 
tice, completely isolated from each other, but on the contrary— while con- 
stituting far more distinct and separate foci of political power than are 
to be found in a cabinet government, do actually maintain many close 
contacts and, by and large, become jointly the architects of most of qur 
national legislation and public policyj To be sure, a glance at the con- 
stitution might lead one to suppose that the president is important only 
as an executive. ^^^The executive power'^ is expressly vested in him; on 
the other hand, ^^all legislative powers” are conferred upon Congress. 
Actually, however, the president is far more than merely an executive- 
just as Congress is considerably more than merely a legislaturef Steadily 
growing authority to issue orders and regulations makes him, to all intents 
and purposes, a legislator in his own right; and not only the constitution, 
but practical necessity as well, assigns him a weighty share in the legis- 
lative work of Congress. By availing himself, indeed, of his constitutional 
authority to convoke Congress in special session, to transmit messages, 
to recommend measures, and to veto bills, and equally by utilizing his 
extra-constitutional opportunities to consult with congressmen, to direct j 
the preparation and introduction of byis, to work for the fulfillment of j 
his party’s legislative promises, to appeal to the country on legislative I 
prop-ams, and to wield the leadership in policy-framing which under ’ 
our system is seldom forthcoming on Capitol Hill, the president has 
tended more and more to become, in ad^^^ executive, our chief 

legisUtqr as well so that while there is not, and under our constitution 
, cannot be, such an integration of authority, as a cabinet system affords, 
the results attained need not always be, and sometimes are not, materially 
different.lTo comprehend, therefore, what the presidency really means in 
this country, as well as the process by which our national laws are made 
and national taxes and expenditures authorized, one must Ibok carefully 
into this matter of the chief executive’s relations with Congress — and 
first of all into an imposing list of ways in which, notwithstanding our 
vaunted separation of powers, he may participate in, and even dominate, 
the work of the two houses. 

Presidential Control Over Legislation 

•By constitutional provision, a Congress lasts two years and has one 
regular session each year, beginning in the first week of January. 
the beginning and ending of regular sessions, the president has no abso- 


Constitution (New York, 1927) ; and W. Wilson, Congressional Government (Boston, 
1885) ; and a review of classic discussions of the subject will be found in H. Hazlitt, 
A New Constitution Now (New Ytirk, 1942), Chap. ii. Cf. D. K. Price, “The Par- 
liamentary and Presidential Systems,” Pub, Admin. Rev., Ill, 317-334 (Autumn, 
1943), and discussion orovoked by this article, ibid,, IV, 347-363 (Autumn, 1944). 
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lute control, except that he may adjourn the houses f^to such time as he 
shall think proper’^ if they fiMAemselv^ u nable to agree on a time^of 
adjournment.^ Practically, however, he may wield a good deal of influ- 
ence upon the length of sessions, either by insisting upon legislation that 
would keep the houses at work-^a/^musV' program, it is sometimes 
termed or, conversely, by withholding proposals which, if submitted, 
would have the same effect. Almost invariably, the date of adjournment 
is a matter of more or less amicable agreement between the president and 
the Senate and House leaders. Furthermore, the president may, at his dis- 
cretion, convene the houses, or either of them, in special session. In former 
times, when a new Congress would mot otherwise rneet until thirteen 
months after election, special sessions were by no means infrequent, and 
much important legislation was enacted in them^notably in sessions 
convoked by President Taft in„1909,_Preaidemt.Mlaoa.^^^^^^ 

Harding in_1921,^ President Hoover iq^ 1 92 9^ and President Roosevelt 
inJJgS 4 with a view to getting a new Administration's legislative pro- 
gram under way (and incidentally securing confirmation of appoint- 
ments) without waiting the many months that must elapse before the 
opening of the first regular session. Nowadays, however, a different situa- 
tion obtains. Under the Twentieth Amendment^ a new Congress meets 
as soon as the terms of its members begin; its tWo regular sessions start 
in Jan ua ry ol consecutive years and run indefinitely toward the January 
f ollowi ng f 'and^tdr special sessions there" is little need — unless in an 
emergency like that created by the outbreak of a major war in Europe in 
the autumn of 1939, when such a session was called to repeal our em- 
bargo on the export of arms to belligerent states and otherwise to apiend 
the Neutrality Act of 1937.^ 

The constitution's requirement that the president give Congress in-, 
formation on ^^ the state o f the Union” and recommend for its considera- 
tion '‘such measures as he shall judge necessary and expedient^^ ^ is 
entirely logicairHfrpb*Sffibh''^ffi him to know many 

things about both foreign_®d,Jqmestm^ that are beyond the ken 
of th£jag^ers of the le|islative bra^ he can speak with authority in 
ipomting out defectiy and ^ suggest remedies in line with 

actual executive and administr ative experience ; and he is no less under 

1 Art, II, § 3. This power of adjournment has never been exercised, although in 
October, 1914, President Wilson was urged to make use of it. In the early summer 
of 1940, President Franklin D. Roosevelt strongly desired that the third session of 
the Seventy-sixth Congress be terminated; but Congress, impressed with the grow- 
ing urgency cAi^ational defense, and apparently backed by public opinion, was of a 
different mind, and the issue was not forced. 

2 Illustrations are afforded by the prolongation of sessions through the summers 
of 1934, 1935, and 1937 to act on matters urged by the President. 

8 Even in this case, the President had tried to get the desired legislation during 
the preceding regular session. Beginning in 1940, the regular sessions of wartime 
Congresses ran completely or substantially throughout successive , calendar years, 
leaving no possible room for special sessions. ^ 

4Art, II, §3. 
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obligation than is Congress itself to put information and ideas at the 
country's service. How frequently he shall communicate with Congress, at 
what times, at what length, and in what way, the constitution does not 
specify. Accordingly, each president exercises his own discretion. It long 
ago became customary, however, to transmit at the opening of each regu- 
lar session a comprehensive message summarizing the state of public 
affairs, calling attention to matters requiring prompt consideration, and 
perhaps indicating specific plans or „ ine^ ip the president's 

judgment, ought to be adopted. In addition, shorter messages— sometimes 
fifty or sixty of them in a session, each usually dealing with a single 
subject or project — are transmitted as occasion demands or the president 
desires. A message of this nature may serve to bring formally if^ore Con- 
gress a report or other body of material on the basis of which legislation 
is asked— for example, the annual budget message in which the president 
transmits the estimates of revenue and expenditure for the ensuing fiscal 
year, or, as another illustration, President Franklin D. Roosevelt's mes- 
sage of January 12, 1937, placing before the houses the incisive and" 
challenging report of his Committee on Administrative Management, 
dealing with the problem of administrative reorganization. Such a mes- 
sage may, indeed, be accomp^ieH By a bill ^ich Congress 

is requested to. enact, a good illustration being the measure transmitted 
with President Roosevelt's message of February 5, 1937, contemplating 
various changes in the .federal judicial system, ,^i^ an increase in 

the membership of the Supreme Court.t On the other hand, a special 
^message (in this case addressed only to the house in which the measure 
^originated) may be devoted to explaining the reasons for vetoing a bill 
already passed. 

Washington and John Adams appeared in person before the two hous|s 
in joint session and delivered their messages orally. Jefferson, however, messages 
sent in his messages in writing; and this practice prevailed until 1913, 
when, somewhat to the consternation "of Congress, the oral form was 
revived by President Wilson. Oral messages were employed by President 
Harding; an371?itE*^^ of the radio, Pr§iidenfe.,..CQolidge read his 
first two annual message to both Congress and the country. President 
Hoover reverted to the written message, and President Franklin D. 
Roosevelt employed first one form and then the other The oral 
message has some advantages; it is Jikely to be more concise than the 

1 See p. 472 below. On this occasion, mimeographed copies of the bill were attached 
to copies of the message and in that form distributed to members immediately before 
the message was read. Such a bill must, however, be actually introduced by a com- 
mit mittee chairman or other member of Congress. 

2 The latter's decision to deliver his annual message of January 3, 1936, orally, 
with a nation-wide radio hook-up, and in the evening rather than during the day, 
aroused partisan criticism on the ground that a solemn constitutional function was 

being turned in fed a key-note speech in a. ...campai^ fo r reelecjdgn. The complaint 

was hardly justified, although some portions oOEesp(^cB!“'W6uH probably nave been 
more appropriate in a “fireside" talk addressed to the people directly. 
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written message, which, if the truth be told, has in plenty of instances 
been diffuse and uninteresting; ^ it gives the president a chance to make 
his personality felt, not only in Congress, but (by means of the radio) 
throughout the country; and, even if only momentarily, it brings the ^ 
'executive and legislative branches into a closeness of touch which under I 
■ a presidential form of government is too often lacking| On the other I 
hand, the oral message may solidify opposition and precipitate conflicts ^ 
which a written communication would hardly arouse. 

The How influential presidential messages are is a matter upon which it is 

difficult to generalize. ' Certainly they receive naore publici^ than does 
any other government document. Qpngi^esiji, however, is not obligated 
be>mnd giving a respectful. hearing; it may take action quite out of line 
\ .th the recommendations made, or it may refuse to act at all. Much 
-pends,. of course, uppn whether the president’ s^party^ is in cqntrol^f 
Doth houses. But even if it is, there is no guarantee that his advice will 
be followed. Sometimes, it may be added, a message is really aimed at the 
country, or even at the world at large, rather than at Congress. The 
president may desire to stimulate public interest in and discussion of a 
given subject, with or without a view to legislation, and may use the 
congressional message as a means to that end. Theodore Roosevelt did 
this repeatedly. Or he may want to make his Administration’s attitude 
known to a foreign state or group of states without incUbring the em- 
barrassments that might flow from resort to the customary diplomatic 
channels; as, for example, when Monroe, in 1823, slipped into his annual 
message to Congress statements serving notice to the European Powers 
that the American continents were no longer open to new colppizatiop, thus 
laying the basis for the significant national policy ever since known as the 
l^onroe Doctrin e. In numerous oral messages during the first World War, 
President Wilson summed up and unified the thought of the country on 
submarine warfare and other challenging aspects of the international 
situation; likewise, in his message of January 2, 1918, he set forth, 
virtually on behalf of the Allied and Associated Powers, and in the form 
of his famous “Fourteen Points,’^ the major terms or conditions deemed 
indispensable to a peace settlement. From Franklin D. Roosevelt’s mes- 
sages during his second and third administrations, one could aitive at a 
tolerably complete picture of the country’s developing forei^^olicy in a 
period of growing tension and ultimate war. * 
s. initi- I By requiring the president to recommend to Congress “such measures I 
he shall judge necessary and expedient,” the constitution in effectl 
leglsia- confers upon himjjhe power, and in^ eefi the duty, of legislative initia-^ 
i-iye. fen point of fact, a veiy large proportion of the public bills that 
crowd the calendars of Congress originate with the executive branch of 

3- That presidents sometimes labor hard to achieve brevity and force is indicated 
by the fact that the initial draft of President Hoover’s first annual message ran to 
60,000 words and the final draft to only 12,000. 
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the government — ^the departments and their subdivisions, the independent 
establishments, and the president himself. I To be sure, many of these 
are of more or less routine character, extending, interpreting, or Inodify- 
ing statutes to meet needs that administrative experience has brought to 
light. But others are of first-rate importance — ^breaking new ground, intro- 
ducing new policies, providing for. action that will vitally affect large n^ 
bers of people. The president may be deeply concerned about far-feaching 
changes and reforms, as Theodore Roosevelt was about the regulation 
of corporation procedures, or Woodrow'^ W jabnut the improvement 
of banking and trade practices. National difficulties may pressj(;ipon 
him, as they did upon Herbert Hoover. A national "crisis may confront 
him, as a disastrous banking situation .c® Fxanklin-D. Roosevelt, 

when he first took office^ in 1933, and again an international threat, when, 
in. 1940,^the world situation suddenly, thrust upon the country the neces^i-, 
site of embarking upon a stupendous program of defense, ;But whether 
or not siich special conditions exist, he will find it incumbent upon 
him to meet public expectation in at least some degree by thinking about 
laws that ought to be passed, by working with the appropriate subordi- 
nates and advisers in formulating suitable measures, by seeing that the 
proposals are duly introduced in by using his 

influence to getebop^ oil the 4. ouid* 

' In the domain of finance, the president's re lations with Congress ar e SSance 
pSrScjHajrly"^^ having developed any "very ,^ective agency pi ^ 

TEs*oto for attain ing c ooperatioiTT^w^^^ti^tTOlbpu^s* for 

la Bng'.^ ^lic^ ^ with'"' resp¥ciE^^3Be !*Bug gp'**W*^^ 

branch depends, heavily upon ^e^^cmETveTo^ lea^^^EnTan^T^ 

cated elsewhere, ,. ^th e . Budget, an d ApfiOMtmg ^ the 

the director of the budgeC^virtuallyTEe^^ ^ 

nesTmanager of the'gownment.^ In that "capam^7^o"^™^^^ny^ 
to '^on^^r^luirinTormltlorr co"nc the nationa 


wffFXc^dlnated lis^ pla n for the coming year ; . io, special situations,-./ 
s uch as. tl# ?u ringlthi_ mcent perjo djoE^^^^^^SSns, 

" 'transmit s supplementary req uests for appropriations i 



and while the:twiiiioiis.es^are,not obli ^diymeeinEi'‘^^Ss^^inl^ 


on the other hand, to stay within the limits of expenditure which he 
recommends, they are likely to hear from him in no uncertain terms if 
they fail to do eith^ There was a t ime .whe n the presidint/sml^ was 




'lOn occasion, the president not only may suggest or request legislation, but may 
adopt a strong tone in demanding it. As an extreme illustration may be cited an 
occurrence of September, 1942, when, with a view to averting the disaster of inflation, 
President Franklin D. Roosevelt bluntly told Congress and the country that unless 
by October 1 there should be legislation repealing a provision of the Eniergency 
Price Control Act of the previous February 2, prohibiting ceilings on food products 
until farm prices had gone, on the average, sixteen per cent beyond ''parity prices,’' 
he would fall back upon his powers as commander-in-chief and take whatever action 
he deemed necessary. Under the threat thus held over it, Congress grudgingly 
complied. 

2 See p. 485 below. < 
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exerted mainly to keep Congress from playing fast, and loose 'sp.ti. the 

. -i-x-- „ , 

nicely adjusted plans whicK Hs budget agency, in conference with the 
revenue”" and spending authorities, had worked out; but in past 
decade of unprecedented spending, it has fallen, rather, to ecpnomy- 
mmded ' leaders' in the two houses to try to call a halt upon outlays of 
wHcKlhe president had approved. 


The Veto Power 


5. The 

veto 

power 


Next we come to the important function of approving or disapproving 
bills and resolutions passed by Congress, involving, of course, the veto 
power. The veto as wielded by executive authorities, especially the later 
colonial governors, was not in very high repute when the constitution was 
adopted. The designers of the new federal system had in mind, however, 
a balanced government in which each branch should be prevented from 
encroaching upon the rights or absorbing the powers of the other 
branches ; and the nxost feasible means of defense for the executive against 
encroachinents by the legislature seenied to be the power of veto. Further- 
I more, as Hamilton urged in The Federalist, the veto would* ^Turnish an 
J additional security against the enaction of improper laws.’’ ^ Accordingly, 
the constitution requires that every bill which shall have passed the two 
houses of Congress shall, before it becolnes a. law, be presented to the 
president, who, if he approves, shall sign if he disapproves, shall 

return it, with bis objections, to the house in which it originated, and it 
shall then become law only if both houses, by two-thirds vote, again pass 


ik^ To be sure (except under certain conditions explained below) the ^ < 

tStp^^ianot absolute, but only suspensive.i It makes necessary a reconsider- ^ Jf j 
ation of a disapproved bill or resolution; it gives the president an oppor- | 
tunity to present a formal argument against the measure; and it makes I 
a second passage more difficult than the first; But it does not kill a measure i ^ 



' ■ W:' ■ ■ ■ ■ ' . ^ ■ 

iNo. Lxxiii (Lodge’s ed., 458). 

2 Art. I, § 7, cl. 2. The ehsiiihg clause goes bh to say that “every order, resdlution, 
or vote” (except on a question of adjournment) to which the assent of both houses 
is necessary shall be presented to the president and be subject to the same veto 
procedure as a bill; and joint resolutions, ” regarded as tantamount to bills, are so 
treated except those submitting constitutional amendments for action by the states. 
Not only is this latter exception made in the face of what seems a plain constitu- 
tional stipulation, but rather frequent resolutions of another type, “concurrent 
resolutions,” are never submitted. Often such concurrent resolutions are merely 
declaratory of an attitude or opinion, but sometimes they have to do with the pub- 
lication of documents or with other matters not too easily distinguished from subjects 
of legislation. When, in April, 1937, the Senate was about to pass a concurrent reso- 
lution condemning sit-down strikes as “illegal and contrary to sound public policy,” 
the Republican leader sought in vain to have the form of joint resolution substituted 
in order that the President might be forced to take a position on the subject. In 
recent years, the concurrent resolution has taken on a new and more important 
aspect, in that legislation granting powers to the president has sometimes reserved 
the right of Congress to nullify or terminate presidential acts performed under such 
legislation, and co do so by concurrent resolution — ^which would give the president 
no opportunity to reverse the action by veto. The Reorganization Act of 1939 
and the first “Lend-Lease” Act of 1941 contained ptovisiohs of this nature. See H. 
White, “The Concurrent Resolution in Coneress,” Amer. Polit, ScL Rev., XXXV 
886-889 (Oct., 1941); cL ihid., XXXVI, 895-900 (Oct., 1942). 
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for which a sufficient amount of legislative support can be mustered. 

1 When a bill or resolution is passed by the two houses and presented to 
the president, any one of four things may happen. (1) The president 
may promptly sign it, whereupon it becomes law. (2) He may hold it 
without either signing or vetoing it, in which case it becomes law at the 
expiration of ten days (Sundays excepted), without his signature, pro- 
vided Congress is still in session.^ He may adopt this course because 
he dislikes the measure and is unwilling to put his name to it, although 
recognizing that a veto would be useless or politically harmful; or be- 
cause he is undecided about its constitutionality or general merit and 
prefers not to commit himself., (3) He may hold the measure on his desk 
— figuratively, tuck it in his pocket— and by so doing quietly kill it if 
Congress adjourns within ten days/| Because of obviating the necessity 
of making a formal explanation to Congress (sometimes politically dis- 
advantageous), a ^pocket’' veto may, from the president’s point of 
view, be preferable to a regular ^^messaged” veto; ® and many bills come 
to grief in this way, particularly by reason of the fact that as a rule 
considerable numbers of measures are rushed through Congress in the 
closing days of a session and require "only to be ^^pocketed” by the 
president to be kept off the statute-book. Formerly, it was considered 
that no bill might be signed after Congress had adjourned. Backed by 
the. opinion of his attorney-general. President Wilson in 1920, however, 
signed a number of bills after adjournment; and the right to do so 
(within a ten-day p*eriod after presentation of the bill) has been unani- 
mously affirmed by the Supreme Court.^ Finally (4), a bill may be vetoed 
outright. That is to say, the president naay, by positive act, disapprove it, 
in which case it goes, with a message giving his reasons, to the house in ^ 
which it originated.^ As has appeared, a pocket veto, even though arising 
from mere inaction, is the strongest veto, of all, because there is no oppor- 
tunity for Congress to reverse it., A ^'messaged” veto has the effect, rather, 
of starting a reconsideration of the bill, first in the house of its origin, 
and afterwards, if successful there, in the other house ; and if the hurdle 

3. The fact that the ten-day period is reckoned from the presentation of the bill 
—not its passage— became of much importance when President Wilson went abroad 
in 1919 to participate in negotiating the Treaty of Versailles, and again in January- 
February, 1945, when President Franklin D, Roosevelt was absent from the country 
some five weeks in connection with wartime conferences abroad. 

2 In the case of Okanogan Indians v. United. States (279 U. S. 655), often re- 
ferred to as the Pocket Veto case, the Supreme Court held in 1929 that this means 
ten calendar, not legislative, days. It held also that the rule applies to any con- 
gressional adjournment, not merely final adjournment at the end of a Congress— 
although the practice had always been on the latter assumption. See Amer. Polit. 
ScL Rev., XXIV, 67-69 (Feb,, 1930). 

3 President Franklin D. Roosevelt, however, initiated the practice of attaching 
an explanatory memorandum to each bill pocket-vetoed. 

4 Edwards v. United States, 286 U- S. 482 (1932). . 

^ In Wright v. United States (302 U. S. 583), the Supreme Court held, in 1938, 
that a vetoed bill can validly be returned to a branch of Congress at a time when 
it has recessed and only the other branch is in session. In such a situation, said the 
Court, ^‘Congress” is still in session. 
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of a two-thirds vote can be surmounted at both ends of the Capitol, the 
measure becomes law notwithstanding the president's disapproval.^ 

In The Federalist paper quoted above, Hamilton ventured the predic- 
tion that the veto would generally be employed with great caution, and 
that there would be more danger of the president “not using his power 
when necessary, than of his using it too often, or too much.’^ For many 
decades, at least, this forecast was borne out. Not until Andrew Johnson^s 
administration did any president deem it necessary to resort to a veto in 
defense of his own constitutional rights; and altogether it has been used 
for this purpose no more than a dozen times. Indeed, there were only 
fifty-one vetoes, all told, before the Civil War. The first six presidents 
vetoed bills only on the ground that they were unconstitutional or tech- 
nically defective.^ Jackson, who in sundry ways made the presidency 
something different from what it had been before, gave the veto a new 
twist by employing it to defeat measures admitted to be constitutional and 
technically correct, but considered objectionable in their aim and con- 
tent.® Yet Jackson, in eight years, vetoed only twelve bills. In the turbu- 
lent era of Reconstruction, the veto was employed more freely, and later 
presidents have not taken the conservative attitude of their remoter 
predecessors. Except in the cases of Grover Cleveland and Franpin* D. 
Roosevelt, however, the number of vetoes has rarely averaged more than 
five or six a year; between them, those two presidents are responsible for 
more than two-thirds of all presidential vetoes in the country's history — 
in the case of Cleveland (a total , ol 584), largely vetoes of pension and 
other pri'fete bills, in that of Roosevelt (a totaj. to the end of 

1944), vetoes of the widest variety of measures, ""Both public and private."^ 

3- When, on May 22, 1935, President Franklin D. Roosevelt appeared before a joint 
session of Congress to deliver a veto message in person, he introduced a new and 
dramatic feature of veto procedure, 

A variation upon the procedures described arose in 1934 when, an equal-rights 
nationality bill having been presented to President Roosevelt, he conferred with the 
legislative sponsors of the measure and induced the houses to recall the bill by con- 
current resolution for amendment along specified lines. 

2 Except that Madison vetoed two measures on groimds of policy. 

® He also claimed and exercised the right to veto bills which he thought uncon- 
stitutional notwithstanding that the Supreme Court had ruled to the contrary. The 
best illustration is the veto, in 1832, of the bill to renew the charter of the United 
States Bank. There can be no doubt that in his broader interpretation and use of the 
veto power Jackson was entirely within his rights. The constitution simply says 
that if the president “approves’^ a bill he shall sign it, and if not he shall return it. 
^^No better word,” former President Taft once observed, "could be found in the lan- 
guage to embrace the idea of passing on the merits of the bill.” Our Chief Magis-* 
irate and His Powers, 16. 

^ G. C. Robinson, "The Veto Record of President Franklin D. Roosevelt,” Amer, 
Polit. ScL Rev., XXXVI, 75-78 (Feb., 1942). Professor Robinson (of Iowa State 
Teachers College) is in possession of very complete and reliable data on presidential 
vetoes throughout the country's history. Full information for the period after 1^9 
can be obtained from R. L. Baldridge [comp.], Record of Vetoed and Action 
Taken Thereon hy the Senate and Souse of Representatives, Fifty-first Congress to 
Seventy-sixth Congress, Inclusive, 1889-1941 (Washington, 1941). 

It is interesting to notice that President !l^anklin D, Roosevelt's 624 vetoes (to 
the end of 1944) constituted more than a third of the total number (1,754) in the 
country's history to the date mentioned. Somewhat oyer half were "messaged,” and 
the remainder were of the pocket variety. 
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Of eight presidents who made no use of the veto power at all, the most 
recent was Garfield—though it should be added that Congress was never 
in session during his brief tenure. 

The most significant thing is not, however, the tendency toward in- 
crease in the number of vetoes. The really important matter is the free- 
dom with which presidents, as one writer has put it, ^Wset their own 
judgment against that of Congress, not merely on great questions involv- 
ing the public welfare, and on disputed constitutional questions, but on 
trivial matters whereon their means of information are not greater or 
better than those at the command of Congress, and whereon their indi- 
vidual judgment does not appear to be superior to that of the average 
congressman or senator.’’^ In other words, tihe veto power has been 
so expanded by usage as to become a general revising power, applicable . 
to all legislation, whether important or not, and whether relating to 
public matters or to private and personal interests. The result has been 
to make the president a far more active and potent factor in legislation 
than he originally was, or was intended to b^ 

This does not mean, however, that the veto power has, in these later 
days, been used loosely and irresponsibly. On the contrary, it has com- 
monly been employed reluctantly and with due discretion. Most vetoes 
of measures important enough to have attracted popular attention have 
been supported by public sentiment, and comparatively few have been 
overridden by subsequent action of Congress. Not until Tyler’s adTOHis- 
tration did any vetoed bill receive the two-thirds vote in both houses 
necessary to make it law. Wilson was reversed six times, and Cleveland 
seven, butr Coolidge only four times; Hoover, three times; Harrison, 
Theodore Roosevelt, and Taft, once each; and McKinley and Harding 
not at all. To January, 1945, Franklin D. Roosevelt’s unsuccessful vetoes 
numbered only nine^ In practice, therefore, the ^^messaged” veto tends to 
become almost as absolute as the /^pocket” variety ; only rarely and with 
great difficulty can sufficient votes be mustered in the two houses to over- 
ride an unfavorable presidential decision.. This has led to the suggestion 
that the veto power be weakened by ‘making it possible for a vetoed 

^ Stanwood, History of the Presidency from 1898 to 1916 (new ed., Boston, 
1928), 324. 

2 Among the most noteworthy measures to become law over the veto in the last 
thirty-five or forty years are the Webb-Kenyon Act, vetoed by Taft; the Volstead 
Act and an immigration act providing for a literacy test, vetoed by Wilson; the 
Soldiers^ Bonus Act, vetoed by Coolidge; the Bonus Loan Act and the Philippine 
Independence Act of 1933, vetoed by Hoover; and three measures vetoed by Franklin 
D. E-oosevelt, i.e., the Bonus Act of 1936, the Smith-Connally War Labor Disputes 
C^Anti-Strike^O Act of 1943, and (on the occasion of the first veto of a measure of 
the kind in our national history) the Revenue Act of 1943. The message vetoing 
the last-mentioned measure touched off a volcano of protest in Congress and 
prompted Alben W. Barkley, the majority leader in the Senate, to resign the 
leadership for which he had been pricked by the President — although he quickly 
accepted reelection by the Senate majority caucus as the independent choice of that 
body. President Roosevelt’s veto of the Logan-Waiter Bill of 1940, giving dissatisfied 
persons a right to demand judicial review of rulings of regulatory commissions, 
failed narrowly to be overridden. See pp, 415-416 below. 
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measure ultimately to prevail by being repassed in the two houses by 
a simple majority (as is the rule in a number of states), rather than the 
present two-thirds. On the other hand, it has been suggested that the veto 
be strengthened by requiring that a bill, to be carried over a veto, shall be 
frepassed by an affirmative vote of two-thirds of the entire membership of 
leach house, instead of, as now, by two-thirds of a quorum in each.^ 

Another, and decidedly more important, proposal looking to the 
strengthening of the veto power is that authority be conferred to veto 
single items of a bill while nevertheless approving the measure as a 
whole. Some people consider that there ought to be such authority in 
respect to all bills whatsoever; many would like to see it applied to tariff 
bills; but the proposal is usually aimed mainly or exclusively at ap- 
propriation bills. As matters stand, the president must approve or dis- 
approve a bill in its entirety; he cannot accept part and reject part. 

When a tariff bill is presented to him, he might like to veto particular 
schedules, inserted perhaps at the insistence of self-seeking ^^pressure 
groups”; and it might be decidedly to the country's interest for him to 
do so. But he must choose between signing the measure as it stands and 
vetoing the good with the bad. When an army bill, a river and hjirbor 
bill, or any other comprehensive nieaBtire appropriating money^Jplaced 
on his desk, he may find among tts scores, and hundreds, of items 
several to which he takes, and ought to take, exception — ^perchance 
among them a ^^rider” or two incorporating provisions on some wholly 
extraneous subject which there would be little hope of getting through in 
any other way. To veto the entire measure would, however, inflict hard- 
ships (e.g., prevent salaries from being paid) and perhaps seriously im- ^ 
pede the operation of some branch of the government; and, rather than 
incur these disadvantages, he is almost certain to affix his signature, 
however contrary to the interests of public economy. All but nine 
of the states have met a similar situation by empowering the governor * 
to veto separate items; and in some instances he is also allowed to reduce 
the amount carried by an item. For more than sixty years, the item 
veto, has been advocated for the national chief executive, and in 1938 
: the House of Representatives wrote a provision for it into ’a major appro- 
priation bill, in response to an urgent request from President Roosevelt. 

On the ground that the scheme amounted to an invasion of congressional 
authority and could properly be adopted, in any case, only by constitu- 
tional amendment (some seventy amendments on the subject had been 
introduced since 1873), the Senate refused to concur; and the matter 
remains where it was. 

1 Effort has sometimes been made to show that this higher requirement is already 
the law. Thus, in a case decided by the Supreme Court in 1919, the plaintiff con- 
tended that the Webb-Kenyon Act was not a valid piece of legislation, since, after 
veto of it by President Taft, it was passed in .the Senate by a vote only of two-thirds 
of the senators present, rather than two-thirds of the total membership of the body. 

The Court refused to take this view. Missouri Pac. Ry. Co. v. State of Kansas, 216 
U. S. 262 (1910). 
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Quite apart from the question of method, there is room for difference 
of opinion on the proposaFs inherent merit. Power to veto items would 
enable a president to discriminate in a wholly undesirable way, if he 
should choose to do so, between proposed expenditures in which congress- 
men who supported him were interested and those which were of concern 
to his opponents; and Congress might fall into the habit, as have some 
state legislatures, of gratifying departments and pressure groups by 
voting appropriations far in excess of the estimated revenues and delib- 
erately transferring to the president both the burden of whittling down 
such appropriations and the unpopularity likely to arise from doing so. 
The adoption of a budget system in 1921 improved matters materially; 
and if only there could be incorporated into it, by law or practice, the 
salutary English plan under which the legislature adds no new items of 
expenditure to those requested by the executive, and makes no increases 
in the amounts asked, the question of veto of items would, so far as appro- 
priations are concerned, cease to be important. There is, however, no 
present prospect of this being done.^ 

Other Presidential Weapons and Techniques 

Convening Congress in special session, sending messages (or delivering 
them orally), initiating bills, transmitting budget proposals, and wielding 
the veto power by no means exhaust the president’s resources in influenc- 
ing legislation|^B^ lifting it be known that he will veto a pending bill un- 
less certain features are added to or withdrawn from it, or other changes 
made in it, he may be able practically to determine the form which the 
measure- will finally take, or even to prevent it from being passed at alLI 
When Theodore Roosevelt gave Congress public warning that he would 
veto certain me^ures if sent to him, loud protest was raised against such 
virtual use of the veto in advance. No one, however, could find anything 
in the constitution or laws to prevent a chief executive from making his 
views and intentions known whenever he desires, and in later days, as 
the leadership of the White House in legislation continued to grow, 

I threat of veto became one of tte mo§,t fapiiliar of presidential weapons. 
Sometimes the expedient serves its purpose forthwith by causing a bill to 

1 MeaEwhile, the item veto would be useful in connection with general, as well as 
financial, legislation. In 1920, President Wilson felt obliged to veto a bill providing 
for the introduction of a national budget system of which he warmly approved, 

• because he believed a provision of it relating to the inethod of removing the comp- 
troller-general to be unconstitutional. In 1924, President Coolidge signed a bill 
forming the basis of our present immigration law, but indicated that he would have 
liked to veto pto visions of it regarded as certain to produce friction with Japan. In 
1943, President Roosevelt would have preferred to veto an indefensible rider at- 
tached to a deficiency appropriation bill and aimed at preventing the further 
employment in the federal service of three individuals named (see p. 361, note 2, 
above), but was obliged to accept the measure as it stood rather than jeopardize the 
carrying on of essential government functions; also he would have been glad to apply 
the knife to a section in a bill authorizing an increase of the national debt limit, for 
the reason that the offending section annulled a^ ceiling of $25,000 after payment of 
taxes which he had imposed on salaries in wartime, but there was no way of doing 
so without frustrating a new loan which the government needed immediately. 


1. Threat 
of veto 



2. Use 
of pat- 
ronage 


380 INTRODUCTION TO AMERICAN GOVERNMENT 

be abandoned, especially if there is no reason to suppose that the majori- 
ties necessary to overcome a veto could be obtained for it.; Sometimes, 
however, Congress persists in passing a measure, and thus putting itself 
on record with the country, even though well aware that a veto message 
is ready to be transmitted the moment the bill reaches the president's 
desk. Sometimes, indeed, congressmen who want to stand well with their 
constituents vote for a dubious measure with an easier conscience be- 
cause they know that the chief executive is going to kill it. Supported 
by heavy majorities in both branches of Congress, Franklin D. Roosevelt, 
during his first two administrations, had less occasion to employ the veto 
threat than have presidents less happily situated. The Logan-Walter Bill 
of 1940,^ however, was passed by Congress in full knowledge that a veto 
awaited it; and a growing spirit of independence in a more divided 
Cor^ress in later years caused the device to be brought more frequently 
into play. When, for example, the two houses sent the Revenue Act of 
1943 to the President's desk, they were prepared for a veto, even if not 
fpr the vigorous language in which it was couched, 
i A less obtrusive and rather commoner means of presidential influence 

on legislation is the distribution of patronage, As observed in an earlier 

chapter, candidates for offices filled by the president and Senate are 
usually brought to the chief executive's attention and urged upon him 
by senators (sometimes representatives) from states in which positions 
have become available; and success or failure in securing appointments 
invariably goes far toward determining a member's standing with his 
party in the home bailiwick. In his dealings with senators and congress- 
men of his party, the president therefore holds the whip hand;!df they 
fail to support policies and measures in which he is i|.tere§'^3^ he has 
only to turn a deaf ear to their pleas for patronage in order to subject 
them to back-fire from office-hungry constituents. To be sure, overt 
threats and definite bargains on the subject are not often made,^ But 
members can hardly be expected to be oblivious to the practical advan- 
tages of being numbered among the supporters upon whom the president 
will feel that he can depend; and we have the word of a former president 
that the control over legislation arising from this source is very great,^ 
Naturally, it will be at its peak when a new Administration, of different 
.political faith, has come in, with plenty of offices at its disposal, and in a 
session taking place immediately, i.e., before appointments have been 
made. Since the Twentieth Amendment took effect, every new Adminis- 
tration starts almost simultaneously with the first regular session of a new 
Congress, so that the maximum of opportunity for presidential influence 
through patronage is bound to arise the moment ^ president of different 

^ See pp. 415-416 below. 

2 An historic case is President Cleveland's direct and open threat to withdraw 
patronage from Democratic senators failing to support the repeal of the Silver Pur- 
chase Act in 1893. 

3 W. H, Taft, Our Chief Magistrate^and^is Powers^ 27. 
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political complexion enters the White House. An incoming chief execu- 
tive who wishes to make full use of his power of patronage will naturally 
be slow about distributing the loaves and fishes, keeping his followers 
in a state of expectancy as long as he can while the more important parts 
of his program are being translated into law. Thus it is generally under- 
stood that Franklin D. Roosevelt appointments in 1933 were systemati- 
cally held back in order to keep wavering senators and congressmen in 
line while novel, and sometimes startling, measures for national recovery 
were being enacted. Congressmen may fret and fume, but this is part of 
the price they pay for perpetuating patronage in the upper brackets 
of the national service.^ 

A variant of this procedure appears when, in addition to withholding 
patronage, the president tries to influence metnbe^^^^^^ of his party not to 
reelect senators or congressmen who have opposed his legislative measures 
or whose general attitude on public policy is out of line with his own. 
This he may do by quietly but none the less significantly abstaining 
from any word of endorsement or approval; but he also may openly 
denounce a candidate and appeal to the electorate against him. The most 
notable recent instance of employment of the latter technique (and on a 
large scale) was President Franklin D. Roosevelt^s unsuccessful attempt 
in the elections of 1938 to '^purget^. Congress of Democratic members 
who had opposed his Court reorganization bill and other measures.^ 

L'^Stiir another source of influence i| personal contact, conference, and 
; persuasion,! To be sure, the president does not appear on the floor of 
either branch of Congress to take part in debate, or indeed for any 
purpose other than to read an But this does 

not prevent him from discussing measures and policies with large numbers 
of members, mdividually and in small groups, in his office or his study at 
|the White House, over the griddle cakes and sausages at the breakfast 
Stable, (a, well-known Coolidge custom), or even in the room set apart for 
him at the Capitol. From early in his first administration, Franklm D. 
.Roosevelt made political use of a M onday morning conference partipi- 
yV" ^ vice-president,, the speaker of the House, the Democratic 

leaders in the House and Senate, and chairmen of varying committees 
having major bills pending; and every one around Washington knew 
that this weekly meeting, at which the chief executive received a report 

^ They realize, too, that they may personally stand in need of presidential favor if , 1 
failing of reelection, they later seek consolation in some sort of federal appointment. 

2 See “What Plows from the Purge [Symposium], Cong, Digest j XVII, 225-256 
(Qct„ 1938). 

3 He probably loses nothing by this, because if he participated in debate on the 
floor, what he said would soon come to be looked upon as of little more significance 
than if uttered by a senator or representative; and this would both lower the 
dignity of his office and lessen his influence with the people. Anyway, few votes are 
ever changed by debate. President Hoover's appearance before the Senate in 1932 
to argue for a sales tax which would have aided in balancing the budget was a very 
exceptional occurrence, and in the outcome it yielded no practical result — except to 
stir resentment among the senators. Cong, Record, 72nd Cong., 1st Sess., Vol. 75, 
n. 11732. 
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on the status of the legislative program and told the conferees what he 
wanted done, was of large importance — often larger than meetings of the 
cabinet. There are occasions, too, when a president calls into conference 
the chairman and other influential members (perhaps including repre- 
sentatives of the minority party) of a single standing committee; and at 
such times he may urge or demand that a given measure be postponed, 
or that it be speeded up, or that itUe amen in specified ways.^ When 
confronting congressional groups of these sorts, he may employ arts rang- 
ing all the way from genial encouragement or gentle persuasion to bold 
ultimatum, c.g., a threat to hold Congress in session until it does what he 
desires, or, conversely, to veto a pending or proposed bill if passed. On 
the other hand, he may be induced to accept amendments to bills in 
which he is interested, or even to make important changes in his general 
legislative program. In any event, his views, promptly carried back to the 
two houses by the conferees, are likely to exert a good deal of influence. 
“Stand,, by the president^’ is, as a rule, a catch-phrase of considerable 
potency in congressional halls. Executive control over legislation by this 
method was exercised conspicuously by Presidents Cleveland, Wjl^,Qn, 
and the two Roosevelts.^ ‘ " 

5. Ap- / In the long run, nothing is so useful to the president in his dealings 

S*the with Congress as the backing of public sentiment. Members cannot afford 

country gy Qf Constituents, and if the president is strong 

in city and countryside, he conxmonly has little to fear. Realizing this, 
every president courts popular approval for himself and his policies. 
Some are more adept at cultivating the public than are others; some 
more fortunate in occupying the White House at times when popular 
acceptance and support are easy to win. But all have unmatched oppor- 
tunities for publicity, and all can utilize messages to Congress, addresses 
on carefully chosen public occasions, greetings (in person or otherwise) 
to organizations and meetings, press conferences,® conferences with key 


3- The full membership of a committee, or even of more than one committee, may 
be called into conference. Thus on January 14, 1934, President Roosevelt conferred 
at the White House with the entire memberMup of the banking and currency com- 
mittees of both houses — a total of forty-five persons. 

2 To supplement personal conferences, recent chief executives, notably Hoover and 
Franklin D. Roosevelt, have at times employed a “qpntact man” charged with serving 
as a general liaison between the White House^jmd me Capitol. In Ms earlier years, 

I President Wilson did not utilize face-to-faoe^^hferences so much" as some other 
presidents, but he made heavy use of the tel gW one. ’ 

3 When President Franklin D. Roosevolt w^ln Washington, a hundred or more 

representatives of American (and some foreign) press associations and leading news- 
papers visited him in a body ordinarily twice a week and heard whatever he cared to 
tell them, iucluding replies to such of their questions as he chose to answer. 
Cabinet members (notably the secretary of state) and other high officials hold press 
conferences also; and, notwithstanding recurring complaint of the country being 
kept in the dark (especially in wartime), more effort is nowadays made in executive 
circles to cultivate press and public relations than in any previous period. The 
President’s press conferences, alone totalled 929 between March, 1933, aud December, 
1943, See L. C. Rosten, The Washin0t^ Correspondents York, 1937), and 

^Tresident Roosevelt and the Wa^ingtpff Oorrespondents,” Pub. Opi'^^iQn Qmr., I, 

('-Tan • T/. Rnffftrs- ‘Prfisidftnt Roo^velPa Press Conferences.” Pnlit, Oimr.. 
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citizens and with delegations, letters addressed to private individuals 
but intended for the public, and notably, in the last decade, heart-to- 
heart talks to the people by radio (in the fashion so successfully em- 
ployed by the mellifluous-voiced Franklin D. Roosevelt), calculated to 
, bring the presidential personality to millions of firesides and stir the! 
5 country to confidence, admiration and supports Woodrow Wilson, in 
1918, made one of the most famous of direct presidential appeals to the 
country, on the issue of the, Leagu^^ Perhaps his supreme 

effort was foredoomed to failure, but in any event it was cut short by a 
physical collapse in the course of a transcontinental speaking tour.^ 

^ One further form of presidential activity requires mention in this con- 
nection, t.c., the appointment of temporary commissions charged with 
investigating specified subjects or problems and reporting data and con- 
clusions which may be made the basis of recommended legislation. Con- 
gress creates committees of its own members for similar purposes; but 
the commissions here referred to are initiated, appointed, and instructed 
by the president, with or without appropriations from Congress to cover 
their expenditures (salaries are never provided) , . and their reports are 
presented directly to the president, for such use as he may care to make 
of themJThe object may be to bring to light full data on some broad 
subject bn which legislators, administrators, educators, and indeed the 
public at large need to be better informed — good illustrations being 
afforded by President Hoover’s Commission on Law Observance and 
Enforcement (the Wickersham Commission) appointed in 1929, his Com- 
mission on Social Trends, appointed in 1930, and President Franklin D. 
Roosevelt’s Temporary National Economic Committee, set up in 1938. 
Or the purpose may be to prepare the way for legislation in a given 
field, as when President Roosevelt’s Committee, on Economic Security, 
appointed in 1934, was given the task of making studies preliminary to 
what turned out to be the momentous SociaJ Security Act of 1935. Or the 

IX, 360-372 (July-Sept., 1938); J, H. Crider, ^The President's Press Conference," 
Amer. Mercury, LIX, 481-487 (Oct., 1944). 'The Best Show in Washington," N. F. 
Times, July 27, 1941, presents a good account of Poosevelt’s often lively meet- 
ings with the correspondents. 

a- President Roosevelt's appeals to the people in his numerous radio talks during his 
first administration were not those of a champion against Congress, which, on the 
whole, was tractable enough, but rather those of a national leader reporting on what 
was being done and why, and seeking to sustain public morale. Without employing 
'the radio directly to build back-fires against refractory senators and congressmen, he 
in later years made clever appeals over the ^,^or popular ^suj)|)ort of the greater 
measures and policies to which h^wa« devote^^aiid" from ’time' to" time during the 
defense effort of 1940-41 and the w^ effort of iTO and after, he talked to the country 
about the situation as currently developing and stressed the need for understanding 
and cooperation on the part of all of the people? The presidential secretary in charge 
of public relations is authority for the statement that some of the President's war- 
time talks were heard by as many as 61,500,000 people, or some seventy-nine per cent 
of the country’s adult population. ; , 

2 An interesting analysis of “presidential propaganda" will be found in L. Rogers, 
The American Senate, Chap, vii, although radio broadcasting has added a technique 
of major importance since Professor Rogers wrote. Cf. H. W. Stoke, “Executive 
Leadership and the Growth of Propaganda,” Amer, Polit, Sd, Rev., XXXV, 490-500 
(June, 1941). * 
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intent may be to lay the foundation for extensive administrative reforms, 
as in the case of President Roosevelt^s Committee on Administrative 
Management, appointed in 193B, and making recommendations summa- 
rized in the following chapter,^ and also his Committee on the Improvement 
of the Civil Service (the Reed Committee), appointed in 19391 As a rule, 
Congress does not take kindly to the creation of such agencies, preferring 
(often in a futile sort of way) to do its own investigating.^ However — 
notwithstanding that it would be difficult to show that much actually 
happened after certain investigations were made — a great deal of useful 
fact-finding work has been done, large^ amounts of useful information 
have been amassed (some of it, to be sure, soon going put of *date) , a 
few major administrative changes have resulted, and a fair amount of 
desirable legislation has been given an inipetus without which it might 
never have been enacted,^ 

Circumstances Favoring Presidential Leadership in Legislation 

Certain practical situations operate to the president's advantage in 
employing the constitutional powers and extra-constitutional techniques 
enumerated. First of all is his posi tion as leader of his part y. Originally, 
the chief executive was not a party man; Washington thouglir^ 
as identified with no party^ and chief of no faction. When, however, 
parties came into the field and presidents began to be elected as party 
represelatatives, party leadership became |S truly a function of the presi- 
dent as it is of the English prime minister; and it is nowadays a hardly 
less important source of power than is the authority conferred in the 
constitution itself. Chosen as a party man to head a government operated 
frankly under the party system^ the president surrounds himself with 
advisers of his own political faith, consults chiefly his fellow-partisans 
in Congress on proposed appointments, confers mainly with them on the 
framing of policy, and depends primarily on their loyalty and support 
for realization of his legislative program. He represents the party 
throughout the entire country, as members' of Congress do not; and the 
country looks to him, even more than to Congress, for fulfillment of the 
pledges which his party has made. Everything that affects the standing 
and prospects of his party has bearing upon the success of his adminis- 
tration, and hence is of concern to him personally. One therefore will 
not be surprised to find him claiming supreme direction of his party's 
affairs. While still only a presidential candidate, he picks, the chairman 
of the national committee of the party>'and may further influence the 

1 See p. 412, note 2, below. 

2 An illustration of this short-sighted attitude is afforded by the cutting off of all 
appropriations in 1943 from President Roosevelts National Resources Planning 
Board (see pp. 597-598 below). 

3 Reports of presidential commissions are usually printed and thus made available 
to members of Congress as well as to other people in the government. Sometimes, 
however, the Administration has the advantage, when its bills are being considered, 
of having the information while its opponents have only theories and emotion. 
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make-up of that group, as well as of other party committees; after assum- 
ing office, he may take a hand in the selection of congressional and other 
candidates, and may appeal to the voters to give them support, as did 
Theodore Roosevelt in the congressional elections of 1906 and Woodrow 
Wilson, less successfully, in those of 1918;^ he may suggest, and even 
dictate, planks to be included in party platforms, both national and state ; 
he may, indeed, to all intents and purposes decree his own renomination 
(as did Franklin D, Roosevelt in 1940 and 1944) or the nomination of 
the man whom he favors as his successor (as Theodore Roosevelt forced 
the nomination of Taft by the Republicans in 1908) . Jefferson, Jackson, 
Lincoln, McKinley, Wilson, and the two Roosevelts may be enumerated 
as presidents who in a preeminent degree dominated their respective 
parties.^ 

It goes without saying that the president's relations with Congress, 
including his control over legislation, depend very largely upon the party 
situation at a given time, and upon the vigor and skill with which he 
capitalizes upon his position as party leader. The most favorable cir- 
cumstance is one in which a new president, with a definite and attractive 
program, comes into office along with a Congress containing substantial 
majorities of his own party in both houses, as was the fortune of Woodrow 
Wilson in 1913 and Franklin D. Roosevelt in 1933. If to this situation be 
added a national emergency requiring prompt and drastic action— as cer- 
tainly was the case in 1933— opportunity is proportionately increased. 
Under such conditions, the limits of leadership and control are, speaking 
broadly, fixed only by the president's own competence, energy, and per- 
suasiveness. The least favorable circumstance, on the other hand, is of 
course one in which a chief executive, with perhaps his own initial zeal 
somewhat dulled, has seen his party ^s majorities melt away, in one house 
or^both.^ To be in supreme command of his party the country over is a 

1 br, as we have seen, he may throw his influence against the election or reelection 
of certain candidates. 

2 Axl English or Canadian prime minister going out of office with his party remains 
the recognized party leader, but not so with an American president, whose position 
in a more or less leaderless opposition party is at best only that of nominal chief, as 
illustrated by the role of Herbert Hoover in the Republican party after 1633. 

3The nadir used to be reached in the closing session of a Congress taking place 
after the president himself had been defeated for reelection. Under the calendar 
introduced by the Twentieth Amendment, this situation — last witnessed in the case of 
Mr. Hoover in the winter of 1932-33 — cannot arise again (unless in the extremely 
unlikely event of a special session being called by a defeated president after an el^ 
tion). In general, however, a president's grip will be relaxed whenever it becomes 
known that he will not be a candidate for reelection. This was the experience, for 
example, of Theodore Roosevelt in 1906-08. In addition to the limitations imposed 
by election for a fixed term, presidential leadership sometimes suffers from the choice 
of a president not fitted for leadership (e.gr., Taft, Harding, and Hoover), and at all 
times encounters obstacles arising from the difficulty of maintaining a clear and 
honest line of demarcation between the president as party leader and the presidenjL 
as head of the government of all the people. During the famous ^'purge^' of 1938* 
aimed at defeating in the primaries and eleetions Democratic senators and repre- 
sentatives who had opposed his measures,' Franklin D. Roosevelt professed to be 
campaigning against the delinquents, not as president of the United States, but as 
‘‘head of the Democratic party, charged with responsibility for carrying out its 
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mighty asset when that party has the votes on Capitol Hill to put 
through whatever measures the White House desires. But when it is the 
opposition party that has the votes— even in only one of the houses — 
leadership of a minority is of little avail. In such a situation, a president 
is forced back upon the arts of persuasion and compromise, with only 
the threat of veto and of appeal to the people to help him; and as a rule 
little can be accomplished.^ There is no mystery about the fact that most 
great pieces of legislation are enacted in the first half of presidential 
administrations. To a degree, the explanation is, of course, that a new 
president (or even one newly reelected), coming into oSce with what he 
inevitably construes as a popular mandate in behalf of the policies which 
he and his party have espoused in the campaign, naturally turns promptly 
to getting those policies carried out. But a main reason is that if they 
are not carried out during the first two years, they probably cannot be 
carried out at all. For rarely is a president in as strong a position after 
the Congress which was elected with him goes out of ofiice and the new 
Congress elected in the middle of his term comes in. His party will usually 
have a reduced majority in one or both branches; indeed, he is fortunate 
if he does not find the opposition in control of the House, perhaps also 
of the Senate. The patronage, too, will have lost much of its bargaining 
value, because nearly all of the important posts will have been filled. 
The time for a president to translate his party leadership into legislative 
performance is normally when party loyai|y and spirit are running strong, 
and party votes are plentiful, as a result of victory at the polls. Later on, 
his leadership will probably have to be directed principally to repairing 
damage, wrpught.by. defeats,., schisms,, a^^^ 


A second circumstance strongly favorable to presidential influence upon 


Congress legislation is the need on Capitol Hill for leadership and direction from 
side^Sad- some outside source. Experience shows that Congress, when left to its 

ership 


own devices, tends to disintegrate into minority, partisan, and sectional 
elements and to flounder in a bog of contrary purposes. Even if there 
is capable and recognized leadership in the houses singly, there is usually 
no one save the president to bring the two branches together in effective 
support of great policies and measures. On plenty of occasions, senators 


principles”; and during the campaign of 1940 he labelled some of his speeches 
^‘political” and others “non-political” (those made during the campaign of 1944 
being without exception frankly “political”). 

notable instance of an effort to handle such a situation was President Wilson’s! 
dealings with a Republican Senate in 1920, especially with respect to the Treaty of | 
Versailles. , . . ' ■ 

2 The strengthened position of the Roosevelt Administration as a result of the 
sweeping Democratic victory in the elections of 1934 stands out as a notable excep- 
tion to the foregoing observations. The elections of 1938 and 1942, however, yielding 
heavy Republican gains, ran true to form. On the first of these occasions, the Admin- 


l^tration’s previous majorities had been so overwhelming that, although now 
diminished, they remained fully adequate: on the second, the still heavier losses. 


diminished, they remained fully adequate; on the second, the still heavier losses, 
combined with growing defection of Southern Democrats, left only majorities that 
were thin (at least in the House) and not too dependable. In half a century prior 
1938, the opposition party failed at mid-term elections to increase its representa- 
n in the House only once and in the Senate only four times. 
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and congressmen show resentment when exhorted, advised, or requested 
from ^^downtown”; yet when a new path is to be hewed, they almost 
invariably hesitate and show confusion until and unless a directing hand 
points the way and a commanding voice urges to action.^ In other words, 
Congress works well only under stimulus and pressure, which may, of 
course, come ultimately from public opinion, or even from considerations 
of party welfare, but in any case usually needs to be transmitted or 
applied by the president. 

Finally, there is the circumstance that, more and more, the people 
look to the president, not simply to coordinate and direct the national 
administration and to speak for the country in dealings with foreign 
governments, but to develop well-con of domestic policy, to 

propose the legislation necessary for carrying out such policy, and to 
exert enough pressure upon Cong^ get this legislation enacted. They 
expect him, indeed,, to ^^manage^^ Congress, and if through lack of political 
skill, or because of adverse circumstances too difficult to be overcome, 
he does not do so, they (justly or unjustly) pronounce , him a failure,; 
In other words, they regard him as //head of the government’^ (legislative 
branch as well as executive) ahS hold him responsible accordingly— a 
situation from which he draws grave perils but also high challenge and 
inspiring opportunity. 

^T he nation as a whole/ ^ once wrote a scholar who himself later at^ 
tained the presidency, ^^ has chosen him fthe presid ent], and is co nscious 
t hat it has no other politi^ spokesman . His is the"' only in 
affair s. Let him once win the admiratiorTahd cdSfl®ffice^f the coun- 
try, and no other single force can withstand him, no combination of forces 
will easily overpower him. His position takes the imagination of the 
country. He is the renresent fit.ivfi. of hiit, n L-tliejhol e 

p eople. When he speaks in .his true character, he speaks for no special 
interest. If he rightly interpret the national thought and boldly insist 
upon it, he is irresistible; and the country nevor feels the zest of action so 
much as when its president is of^uch InsigETand cali berl It^^^ 
for u nified action, and it craves a single leader. ” ^ 

1 An excellent illustration is supplied by the stumbling fashion in which the 

Burke-Wadsworth Selective Service Bill of 1940 was handled. Unlike most important 
bills in later times, this one did not originate at the White House. Although known 
to favor it ^dn principle,^’ the President did not put himself squarely behind it, or 
exert himself actively in its behalf— with , the result that, although the measure 
finally became law, Democrats who otherwise would have lined up pretty solidly for 
it and Republicans who would have felt it their duty to oppose it spent precious 
weeks in hedging, , equivocating, and seeking safety first by doing nothing while 
awaiting a great light. ^ ' 

2 w.. 'SRilmn/ConstituUoml Gomrnment in the United States, 6S. /IThe, power and, 
prest ige o f the presidency comprise the most valuable politic al as set of the Americ an 

a verv^^tm e^^sen se the“^eapU !ri5^ ^ 
p^gie.” Corwin, The President; Office and PowJerSTsOSTFbr’^U^ 
sfil^ of presidential leadership and of the unfortunate consequences when it is 
lacking in years immediately followmg both the Civil War and World War I), 
see E. P. Herring, "^Executive-Legislative Responsibilities,” Amer, Polit, Sci. Rev,, 
XXXVIII. 1153-1165 (Dec., 1944). 
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A General View of Presidential Power 

^^The waters of democracy/' to quote Woodrow Wilson, ^^are useless 
' i n t^iTresmroirrmJ may be used to drive the whenls^^o policy 

and administration.” And it is the experience of practically all democ- 
raZeFnoFoiny is the only means by which latent power 

can be turned to account, but that the requisite leadership can be sup- 
plied only by the executive. In Great Britain, Canada, and other coun- 
tries having cabinet systems, this means the ministers; in the United 
States, it means the president. At the stage which our discussion has now 
^ reached, it must be sufficiently obvious that the salient fact about the 
presidency is its prolonged accumulation of power — ^by usage, by legis- 
lation, by judicial construction, in the enforcement of law, in the conduct 
of foreign relations and of war, in the use of the veto, and even in the 
shaping of public policy as controlled ostensibly by the legislative branch. 
^The earliest chief executives, being ^'just about what the framers of the 
constitution expected the incumbents of the office to be,”^ took a com- 
paratively modest view of their own authority. Jackson, however, brought 
to the White House not only a resolute disposition, but an impatience 
with restrictions and conservative traditions which was characteristic 
of the section from which he came and of the generation in which he 
lived. In his hands, the presidency became a far more potent instru- 
mentality than before; and although after his day the office had its ups 
and downs, as it passed from stronger to weaker hands and back again, 
and as the times demanded of the chief executive a vigorous role or 
permitted a more passive one, hardly any later incumbent ever willingly 
gave up a particle of power once successfully asserted.^ On the contrary, 
every fresh advance became, in turn, a point of departure from which 
still more exalted claims to authority were projected; and under Franklin 
D. Roosevelt, notwithstanding occasional set-backs, a peak was reached 
which overtopped all that went before.® 

The reasons for this extraordinary development are not to be found 
in motivations springing from personal ambition and aggrandizement. 
Most of the presidents, being human, have found pleasure in the exercise 

^ W. B. Munro, The Government of the United States (rev. ed.), 130. 

2 Except, of course, special wartime powers of a manifestly temporal character; 
and even in this general domain, most powers acquired have been retained. 

®In the opinion of Professor Edward S. Corwin, about one in three of the thirty- 
one individuals who have held the presidency have contributed to the development of 
its powers. Washington, Jefferson, Jackson, Polk, Lincoln, Hayes, Cleveland, Wilson, 
and the two Roosevelts form his suggested list. The President: Office and Powers, 29. 
The opening chapter of the volume cited presents an excelleni; analysis of the varying 
conceptions of the presidential office that have been held; see also pp. 309-316. In the 
seventies and eighties of the last century, the presidency sxiffered a noticeable sag, 
which is reflected interestingly in Wihoxfs Congressional Government and 

James (later Lord) Bryce's American Commonwealih, piib-lished in 1885 and 1889, 
respectively. Henry Jones Ford's Rise and Growth of American Politics and Wood- 
row Wilson's Government in the United States, published in 1898 

and 1908. respectively, portray tlie office as once* more decidedly on the up-swing. 
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of authority ; but few, if any, have coveted power for its own sake. 
Presidential preeminence has reached its present proportions for a number 
_ of obvious reasons. One is the development of what is to all intents and 
^purposes direct popular election, giving the chief executive a rightful 
r claim to be regarded as no spokesman of the national will than 

is Congress. Another is the vastwpansion and progressive centralization 
of governmental functions characteristic of the past half-century. A third, 
overtopping eve^H\the foregoing, is the oft-demonstrated, ever-growing, 
and increasingl;^inperative need for the leadership and direction-^n 
legislation and in general policy-framing — ^which in a cabinet sysCem 
are exercised preeminently by the prime minister, but for which our^ 
system makes no provision — a need which there is no possible way of 
meeting except through the president. A contributing factor of tremendous 
importance has been, of course, a successions^ great national crises— 
the Civil War, World War I, the depression of the thirties, the perilous 
international situation created by the Nazis and Fascists, and finally 
ii World War II, all of them inevitably making national leadership a top- 
I most concern and forcing executive power to new levels. 

Plenty of people do not like what has been going on; and there is no 
denying that the balance contemplated by the makers of the constitution 
has been to a considerable extent upset. Even in Jefferson’s day, the 
ugly charge of dictatorship was hurled in the president’s direction; Jack- 
son, Lincoln, the first Roosevelt, and certainly the later Roosevelt, in- 
curred similar criticism. To. speak particularly of our own time, those 
who take the attitude indicated would, however, have great difficulty in 
showing how important things needing to be done could be done otherwise 
than through presidential initiative, direction, and drive. They would 
have to admit, too, that many of the powers complained of have been 
expressly voted to the chief executive by the people’s representatives in 
Congress, and could be recalled by the same authority that granted them. 
And, whether or not they could be convinced, the fact remains that strong 
and unified government does not necessarily mean arbitrary government, 
nor a powerful chief executive a dictatorial one, Despite all, the president 
is still a responsible servant of the people; and such he will remain as 
I long as the ultimate popular and congressional controls inherent in our 
representative system endure.^ 

i The special subject of presidential powers under the impact of wartime condi- 
tions will be considered in a later chapter (see pp. 664-670 below). 

The fullest and most authoritative recent analysis of presidential powers will be 
found in E. S. Corwin, The President: Office and Powers, Chaps, iii-vii (pp, 297-308 
especially on ^‘dictatorship”). Cf. L, Rogers, “The American Presidential System,” 
Polit. Quar., VIII, 517-529 (Oct.-Dee., 1937) ; “The Increasing Power of the Presi- 
dent” [Symposium], Cong. Digest, Xll, 2o7-2SS (Nov., 1933). See also materials 
presented in J. E. Johnsen [comp.], Increasing the President's Power (New York, 
1934). 
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Control Over the President by Congress 

Tlie emphasis thus far placed upon the president’s lofty role must 
not he allowed to obscure the fact that, as between executive and legis- 
lature, influence and control do not flow in only a single direction; for 
the president, in his turn, is subject to considerable restraint, and in 
the final analysis to a good deal of positive control, from Congress. Few 
. indeed of his powers can be exercised without spending money ; and for 
: money he is absolutely dependent upon Congress. Few, likewise, can be 
exercised except through departinents, boards and other agencies, for i* 
the establishment .and maintenance of which he is similarly dependent, 

For enactment of the legislation he desires, he must rely upon Congress. 

He must get senatorial consent to his appointments and his treaties. He ^ 
can wage war only if Congress declares it. His vetoes can be overridden 
in the two houses. His every act (personal or through subordinates) can 
be looked into and criticized, and some of them can be reversed. If worst 
comes to worst, he can be impeached and removed from office. | 

In the give and take of personal relations with senators and repre- 
sentatives, furthermore, jie may be argued into changing his views or 
modifying his policies. Defeat of his measures or refusal of his requests 
may compel him to give up a program in which he firmly believes; 
witness Franklin D. Roosevelt’s enforced relinquishment in 1937 both 
of his favorite plan for administrative reorganization and of his cherished 
project for reconstruction of the Supreme Court, his reversal in 1943 on 
a $25,000 ceiling for salaries,, and the involuntary abandonment, in the 
same year, for lack of funds, of two agencies dear to his heart, the 
National Resources Planning Board and the National Youth Administra- 
tion. Either house, or both, may make ^Tequests” (not— at least in form 
— demands) upon him for documents or information which he cannot 
well withhold, however much he might prefer to do so,^ or may institute 
investigations of executive or administrative work for which he is directly 
or indirectly responsible.^ Congress may pass laws imposing new duties 
upon him pr his subordinates, and may limit the discretion of heads of < / ^ 
departments or other officers and require them to do given things in a 
given way, irresp^tive of the president’s wishes. Even a supposedly 
friendly Congress may flout the Administration’s policy again and again 
during a session, the Senate, in particular, being prone to assume an atti- 
tude best described as ^halting the president.” ^ 

1 Such requests, when relating to the negotiation of treaties or to other aspects of 
foreign relations, usually recognize the necessity of discretion in this domain by . 
incorporating the phrase, “if not incompatible with the public interest.” 

2 See p. 402, note 1, below. . 

^ Practically all of the matters referred to in this paragraph have been, or will b^ 

discussed elsewhere, and hence are merely mentioned here. 
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Proposals for Bringing the Executive and Legislative Branches Closer 

Together 

At most, however, the checking and obstructive powers* of Congress 
in the various directions mentioned are mainly of a negative nature; 
Congress can block — ^it cannot itself take over and execute. And this 
may mean an impasse, a paralysis of action, which can hardly arise 
under a cabinet form of government (or in any event can be quickly 
overcome), but with which we are unpleasantly familiar under our presi- 
dential form — a form under which, notwithstanding closer relations in 
many ways than the makers of our constitution envisaged, executive and 
legislature still are frequently found occupying ^^two islands of separate 
and jealous power/^ Out of a vast amount of discussion of the dilemma 
in which this often involves ug have come a variety of suggestions looking 
to bridging* the chasm between the two branches; and the present chapter 
may appropriately close with a word concerning certain of them. 

One proposal is that, with the president continuing to appear before 
Congress only to present messages, the heads of executive departments 
be extended the privilege of the floor in both houses for the purpose of 
giving information, answering questions, and engaging in general de- 
bate. As civil officers of the United States, department heads are ineligible 
to membership in either house. But for the purpose in view, it would not 
be necessary to make them members. Already they are sometimes seen 
mingling with senators and representatives in the corridors and cloak- 
rooms of the Capitol. With increasing frequency, too, they appear before 
congressional committees to supply, information, answer queries, or urge 
the passage of bills in which the Administration is interested. Would it 
not be better, it is asked, to give the entire membership of either house, 
or of both houses, a chance to hear what they have to say and to question 
them in the same direct manner in which ministers are questioned in 
the British House of Commons? ^ 

^ In the First Congress, it is interesting to observe, department chiefs not only 
appeared on the floor of both houses, but took part in debate. The practice died out, 
however, and numerous attempts in later periods to revive it proved unavailing, A 
history of proposals on the subject through more than one hundred years, and an 
able/ presentation of the favorable arguments, will be found in 63rd Cong., Spec. 
Sess. of Senate, Sen. Doc. No. 4, Privilege of the Floor to Cabinet Members; Reports 
Made to the Congress of the United States (1913). 

In October, 1943, Congressman Estes Kefauver of Tennessee introduced in the 
Hpuse of Representatives a resolution amending the rules of the House to provide 
that on at least one day in every two weeks, heads of departments and independent 
agencies should appear in the House by request to answer orally written and oral 
questions propounded by members — ^such question period to occur not oftener than 
once a week and to consume not more than two hours. The proposal won hearty 
support from younger members and in the press, but was frowned on by the House 
leadership, and has not appeared to stand much chance of adoption. Interest in the 
plan was whetted by Secretary HulFs contemporary appearance, by invitation, before 
the House and Senate, meeting jointty, to give a confidential report on the results 
of an international conference at Moscow in which he had participated. The occur- 
rence was noteworthy, because never before had a cabinet member addressed Congress 
m formal session. Bat of course it was not the sort of thing contemplated in the 
Kefauver resolution. See E. Kefauver. ‘The Need for Better Executive-Legislative 
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A more radical plan, which had the support of President Taft, would 
be for the president, in selecting his heads of departments, to take them, 
or at least some of them, from among the members of his party in Con- 
gress, the persons so designated remaining members of the legislative 
branch, entitled as such not only to participate in debate but to intro- 
duce bills, to serve on committees, and to vote. This would be a step 
nearer to the cabinet system, yet a long way short of it, since the presi- 
dent’s constitutional position would not be changed and his cabinet mem- 
bers, functioning also as senators or representatives, would continue to 
enjoy fixed legislative terms. 

The .plan just mentioned might be expected to put the executive in a 
better position than now to secure favorable consideration for the in- 
creasing numbers of significant bills which it initiates. Why not, however, 
— some inquire— frankly accept the fact that most public bills of major 
importance now come to Capitol Hill from the other end of Pennsylvania 
Avenue (the legislative success of a session largely depending, too, upon 
the fate of these measures), and, by suitably amending the rules of the 
two houses, definitely guarantee Administration bills the same right of 
way as against all others that Government bills enjoy under the British 
system? If executive leadership in legislation is inevitable, and de&able 
as well, why not freely and wholeheartedly clear the way for it? 

Finally, there are people who would have us go the entire distance, 
discard the separation of executive and legislative branches decreed by 
the constitution, and completely displace presidential with cabinet gov- 
ernment. Under this program, an elective president might continue as 
nominal head, but (1) the working executive would be a cabinet, presided 
over by a ^^premier”; (2) the Senate would be reduced to some such 
secondary role as that played by the British House of Lords; (3) the 
premier and other cabinet members would be chosen only from the House, 
to which they would be ^Responsible”; (4) if the confidence of the House 
majority were lost, the cabinet ordinarily would resign; although (5) 
if it should prefer to try its fortunes with the country in a general elec- 
tion, it could bring about a dissolution of the House, whose members 
would have a maximum, but no guaranteed, term of four years.^ And in 
this way our system would be converted into something, in form at 
least, like the British.^ 

Teamwork in the National Government,” Amer. PoKi. vSci Rev., XXXVIII, 317-325 
(Apr., 1944) ; W. P. ’Armstrong, “The Xefauver Resolution,” Amer. Bar Assoc. Jour,j 
XXX, 326-329 (June, 1944). The Kefauver proposal was reintroduced in the House 
of Representatives in January, 1945., 

^ Such, at all events, is the plan as outlined by one of its recent and ardent ex- 
ponents, H. Hazlitt, in his A New Constitwiion Now, Chaps, v-vm. 

2 It must not be supposed that the foregoing represent all of the proposals that 
have been made. Readers of R. Young^s This Is Congress (New York, 1943), and 
A, Heymeyer’s Time for Change (New York, 1943) will find interesting suggestions 
for tying the executive and legislative branches together through the medium of a 
“legislative cabinet” and a “joint council,” respectively. And numerous other pro- 
posals are made in The Reorganization of Congress; A Report of the Committee on 
Congress of the American Political Science Association (Washington, D. C., 1945), 
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Por the plan of bringing heads of departments into the sittings of the 
two houses — at least to answer questions, if not to engage in general 
debate — ^there is much to be said: It is true that most of the legislative 
work of Congress is done, not on the floor, but in committees, where de- 
partment chiefs and other higher administrators already appear with 
increasing frequency. It is true, also, that even the proposed question- 
period would be liable to abuse through the injection of queries designed 
only to embarrass and to make political capital. But there are occasions 
— ^many of them — ^when it would be highly advantageous for the entire 
membership of one or both of the houses to receive first-hand infor- 
mation directly from the administrators. As British experience shows, 
there are ways of screening the questions asked (at least the written 
ones) so as to prevent time being consumed with queries that are irrele- 
vant or merely partisan. The administrators, on their part, would be 
afforded opportunity to get clearer notions of what Congress meant 
when passing a law, to explain the difficulties and problems that have 
arisen in carrying it out, to answer charges made against them, and to 
justify their policies. Not least important is the consideration that the 
plan could be adopted by simple revision of the rules of the two houses. 

The proposal that heads of departments be at the same time mem- 
bers of one branch of Congress or the other raises more doubts. To 
begin with, a constitutional amendment would be required. And if this 
hurdle could be surmounted, there would still be the rather anomalous 
position in which a president — ^retaining his present constitutional powers 
and prerogatives, yet surrounded by chief agents and advisers whose 
political fortunes were more or less independent of his own — ^would find 
li imse lf.. in so far as the plan would make for greater harmony between 
the executive and legislative branches, it doubtless would prove advan- 
tageous. But there is no clear guarantee that it would do this. 

As for the proposed priority for Administration measures, the first 
fact to be noted is that when the Administration is supported by a work- 
ing majority in the two houses, it even now can count, with great assur- 
ance,® upon highly preferential treatment for its bills; a second is that 
when it commands no such majority, its bills are not likely to prevail 
in any case; and a third is that, so long^ as Congress clings to its con- 
stitutional, and still important, right of legislative initiative, it will cer- 
tainly not be willing to tie its hands by any general rule relegating 
measures under its own sponsorship to the notoriously unfavorable posi- 
tion from which private members^ bills suffer in the Government-led and 
Government-controlled House of Commons at Westminster. 

Adoption of an outright cabinet system is an interesting subject for 
thought — ^wishful or otherwise. But no sensible person supposes that our 
people are prepared for so drastic a step in the foreseeable future; and 
even if they were, it does not follow that cabinet government would work 
as well here as in countries having different traditions. More than a 
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hundred years of almost imperceptible growth were required to bring 
the system to maturity in the land of its birth.^ 

After all, it must be remembered that we already have executive lead- 
ership in a large way, at all events when we have a president capable 
of, and bent upon, exercising it; the country since 1933 has seen how, 
in times of stress, that leadership can, under our present arrangements, 
be exalted to heights almost, if not fully, equal to those attained under 
the British system. Undeniably, our government creaks and groans under 
the burdens and responsibilities that have been thrown upon it; plenty 
of improvements in it are still possible. But other governments, differently 
constituted, creak and groan also; and people who clamor for a change 
in the fundamental principles on which our system is based have yet to 
make out a convincing case. 
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The Nature and Importance of Administration 

Government in action is reducible to two basic processes: (1) the 
framing of policy and (2) the carrying of policy into effect — ^the first 
essentially a matter of politics, the second one of administration. By 
“politics” is meant, of course, a great deal more than mere party con- 
flict. Included in it is the birth and growth of ideas, the development 
of principles, the formation and expression of opinion, the organization 
and techniques of parties, propaganda, electoral procedures, and legis- 
lation — in short, the«<^ntire range of activities and processes through 
which ideas crystallize into policies and policies are translated into law\ 
By administration is meant the processes and procedures by which poli- 
cies laid down in statutes, rules, orders, and the like are made operative, 
the business and “housekeeping” activities of government are carried 
on, and the personnel requisite for performing such work is recruited, 
assigned its tasks, disciplined, and directed. Policy-making ' is concerned 
primarily with ends or objectives; administration, %ith means and tech- 
nique^ To be sure, even in a democracy and under a system of separation 
of powers, the agencies performing the two great functions indicated 
are not walled off rigidly from each other; on the contrary, they are 
firmly meshed together. In our national government, Congress is pre- 
sumed to be the supreme policy-making authority ; yet it creates much 
of the machinery of administration, provides the money for maintaining 
it, prescribes administrative duties and sometimes methods, and in so 
far as it likes investigates and criticizes results — although it does not 
itself, and cannot, administer, Jn their turn, ^he administrators supply 
information, develop plans, submit proposals, assist in drafting, and in 
other ways contribute directly and heavily to the work of legislatio^— 
so heavily, indeed, that the complaint is sometimes heard that Congress 
and other legislatures have abdicated their most important task, that of 
deciding policy. “^he president, too, is a major connecting link between 
politics and administratim^ The basic referred 

to nevertheless exists, ana every intelligent student of our system of 
government must begin by recognizing it. 

There must be recognition, too, <^f the high importance of adminis- 
tration in the governing proces^Less than sixty years have passed since 
Woodrow Wilson pioneered with the earliest systematic discussion of 
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this matter in any language.^ But subsequently, and especially since 
about 1920, administration, on all levels of government, has come in for 
vastly increased attention, having, indeed, become of itself a major field 
of research, instruction, and experiment.^ After all, notwithstanding its 
long neglect, administration is, as Wilson emphasized, ^The most obvious 
K part of government”; it is, as he bluntly added, ^^goyernment in actiom” 

Certainly it is administration that day by day brings government closest , 
home to the people. Congress may deliberate through long months in 
Washington (likewise a legislature in a state capital) and enact laws by 
the score without touching the citizen or his pocketbook unless these laws'" 
are applied and enforced throughout the length and breadth of the land 
, by administrative authorities. 

I It is, indeed, the quality of administration that mainly conditions 

the effectiveness of the democratic process; democratic government means 
democracy in administration-:?-the gearing of administrative machinery 
^ to the liberal principles underlying the state — no less than democracy in 

legislation. To no small degree, the ill-fated Weimar Republic in Ger- 
' many proved a failure for the reason tliat an ostensibly democratic 

constitutional system was clogged and frustrated by administrative 
machinery still pervaded by the aristocratic, oflScious, and arbitrary atti-' 
tildes characteristic of the old Imperial regime — an administrative mech" 

I anism frequently admired abroad for its technical efficiency, but lacking 

f in the most essential aspect of all, f.e., conformity with the democratic 

principles on which the government as .a whole was supposed to be based. 

■L Even where, as in the United States, administration is, on the whole, 

; . permeated with the democratic spirit, the character of government, as a 

going concern, still depends heavily on administrative quality and capacity. 
Good laws are, of course, desirable, and justice through the courts is 
* ‘ ■ indispensable. But it is easier to get good laws and impartial cdtirt deci- 

^ sions than to secure uniformly economical and efficient administration. 

The legislature has only to declare its will in an act of broad and general 
^ scope, and thereupon its work is finished The real task remains— to fit 

the terms of the measure to the existing public situation; to select the 
officials who are to interpret the law and apply it; to instruct, supervise, 
and discipline these officials; to settle ipnumerable questions of detail 
(many of them highly technical, many involving important matters of 
principle) ; to prevent laxity, favoritism, and fraud. It has been an 
American failing to assume naively that all that is necessary in order to 
achieve a desired end is to '"pass a law.” As a people, we are only begin- 
ning to understand that, even when a law is well conceived and in good 
form, the vital test comes in the administering of it. Such administration 

Study of Administration,” Polit, ScL Qmr,, II, 197-222 (June, ISSp. 

2Qj.owing recognition in this country of the importance of administration was 
reflected in the formation, in 1939, of a national Society for Public Administration, 
whose quarterly journal, the Public Adv^iuistTatioTi Review , should be known to all 
T students of the subject. 
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is no mere mechanical process, but, on the contrary, a very human affair, 
coming close to the people, and dependent for its success quite as much 
upon the people^s attitudes and reactions as upon the competence and 
diligence of the administrators themselves. By its very nature, too, ad- 
ministration must be in action all of the time, day and night, fifty-two 
weeks a year. Congress sometimes goes a good many months without 
a meeting, and the courts are accustomed to lengthy recesses between 
terms. Administrative management, however, must be kept up cease- 
lessly; individual administrators may take vacations, but administration 
is never adjourned. 

srowing Whether in nation, state, or city, the work of administration tends 
to grow cver more ^varied, complicated, and exactin^^ Government 
stretches its regulating arm in new -directions, adding every time that it 
does so to the activities to be carried on or supervised by its agents, 
’technological advance|^ continually introduce new elements of complexity 
into the tasks to be performed. Ill-equipped to make provision in detail 
for the application of principles and policies embodied in the laws which 
they enact, legislatures increasingly leave it to administrative authorities 
to supply rules and regulations as necessity arises, thereby imposing 
upon them heavy responsibilities of a quasi-legislative character. Such 
authorities, too, are steadily acquiring powers to adjudicate complaints 
and disputes arising out of their administrative acts. All of these tenden- 
cies were strikingly in evidence long before the coming of the New Deal, 
when, as will appear below, programs of recovery and reform w^ere under- 
■ taken on lines such that, for the time being, government seemed almost 
wholly a matter of administration. In the later thirties, there was some 
recession; at all events, the legislative branch of government recovered 
some of its earlier prominence and independence. After 1940, however, 
large-scde defense preparations opened new avenues for administrative 
expansion; soon participation in a global war made government once 
more mainly a gigantic administrative enterprise; and, whether for the 
immediate postwar years of difficult readjustment or for the longer term 
stretching ahead, administration gives no promise of yielding the center 
of the governmental stage.^ ^ 

the general subject of administration as a function of government in the 
United States, see G. E. Merriam, On the Agenda oj Democracy (Cambridge, Mass., 
1941), Chap. II ; M. E, Dimock, Modern Politics and Administration (New York, 
1937), Chap, IX, and /The Study of Administration,” Amer, Folit. BcL Rev., XXXI, 
28-40 (Feb., 1937), Professor John M. Gaus has suggested that an illuminating com- 
mentary on the growth of public administration, and of attitudes toward it, in this 
country is supplied by four essays, widely separated in time and circumstance: (1) 
Henry Adams, ^^Civil Service Reform,” Ao- Jmcr, CIX, 443-475 (Oct., 1869) ; 
(2) Woodrow Wilson, ‘The Study of Administration,” Polit. BcL Qmr., II, 197-222 
(June, 1887), reprinted in ibid., LVI, 481-506 (Dec., 1941) ; (3) 0. A. Beard, “Admin- 
istration in a Great Society,” American Government ^ and PolUics {Ath ed., 

York, 1924), Chap, in; and (4) L. D. White, “Public Administration,^' in Encyclo- 
paedia of the Bficial Sciences (New York, 1930)., I, 440-450. See J. M. Gaus, “The 
Present Status of the Study of Public Administration in the United States,” Amer. 
Polit. Sd. Rev., XXV, 120-134 (Feb., 1931). Cf. D. M. Levitan, “Political Ends and 
Administrative Means,” Pteb, Adwm. Ren,, III, 353-359 (Autumn, 1943). 
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\/Some Fundamental Features of the National Administrative System 

By tradition, and still as a general practice, the national government 
maintains its own .nation-wide force of officials and employees, making 
jOJl^such widespread and habitual use of state functionaries as has been separate 

. , , admmis- 

I common in uermany (prior to the Nazi regime), Switzerland, and some 
I other federally organized countries. To be sure, igd^aLelegtigins are ~ 

^ managed by state officers acting under state law, and state courts natu- 
ralize aliens under' national law. Offenders against nation^a|_ law have 
always been apprehended by state and local police, as well as by marshals 
and other federal agents; state officials were drawn deeply into the 
enforcement of the Volstead Act when national prohibition was in effect; 
the Soil Conservation and Domestic Allotment Act of 1936 is adminis- 
tered through state and county committees, though federally appointed; 
local officials are sometimes commissioned to help enforce federal pure 
food and drugs acts, the plant quarantine law, and public health meas- 
ures; and the recent defense effort and war have seen federal selective 
service legislation carried out largely through state and local agencies, 
and state and local defense councils used extensively by all the defense 
and war agencies of the federal government — for example, by the Office 
of Price Administration in the rationing program. Some people think 
that the states may end by becoming hardly more than administrative 
areas and agencies of the government at Washington. Despite all that 
has happened, however, the national government is still fundamentally 

! self-sufficient in the sense that its laws are carried out and its other work 
done mainly by its own separate administrative personnel. 

The machinery of administration is organized primarily in or under 
a series of coordinate ex^utiy£ departments ^ created by act of Congress, part-^^ 
The constitution does not provide in so many words for departments, inde^ ’ 
nor of course say how many there shall be or what they shall be called, 

It, however, plainly assumes that departments will exist: it authorizes ments; 
the president “to require the opinion, in writing, of the principal officer seryke 
in each of the executive departments”; it also empowers Congress “to 
vest the appointment of inferior officers in the heads of departments.” 
Beginning, in an important way, with the creation of the Civil . Service 
Commission in 1883 and of the Interstate Commerce Commission four 
years later, important agencies standing outside of the departments, and 
hence commonly referred t o as “independent establishments,” mu ltiplied ^ 
until even before~theTauncInng^ Administration's re- 

covery program in 1933 their number had reached a score or more; 
and the New Deal gave rise to a long list of additional ones, many of 

1 Even in official usage, the terms ‘Executive” and “administrative’’ are employed 
very loosely. In the strictest sense, the president and vice-president are the only 
executive officers in the national government; the departments, and even the heads 
thereof, are administrative. As being attached to the executive branch of the gov- 
ernment, however, the departments are known as “executive departments,” and the 
civil service as the ^‘executive civil service.” 
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■wMchj in one form or another, survive today. Many, too, have been 
brought into existence during the present war. In ni^erous instances, 
however, these ^^independent’’ agencies are occupied^ only incidentally, 
pf at all, 'with tasks of a strictly administrative nature; and the great 
|burden of administrative work is still carried by the ten departments 
Ithus far set up — State, Treasury, War, Navy, Post-Office, Interior, Jus- 
tice, Agriculture, Commerce, and Labor — ^together with '%he men [and 
women too] in the trenches,” Ic., the host of lesser officials and em- 
ployees, attached for the most part to one of the departments, and con- 
stituting the ^^executive civil service.” Speaking broadly, Congrigss_crgates 
not only the departments and independent establishments, but also the 
divisions, bureaus, services, and other administrative or investigative 
units set up within them. Minor agencies, however, may be established 
by executive order; and, as we shall discover, the president has on certain 
occasions been empowered by Congress to make changes affecting almost 
every aspect of the machinery except the number and identity of the 
departments themselves. 

Going from one great department to another in Washington, one would 
find plenty of<yariation in structural arrangement arising partly from 
dissimilarity of work to be performed, partly from the as yet unfinished 
reorganizations undertaken in recent years, partly, too, from the flexi- 
bility and capacity for quick readjustment made necessary by the very 
nature of administration, t.e., the employment of means (which must be 
readily adaptable) to prescribed ends (which themselves may also 
change). Nevertheless, there are also common features. To begin with, 
all of the departments are org anized U ]adag--«»si^^ Boards and 

commissions are employed in most of the independent establishments, 
and are widely used in state governments. But every national depart- 
ment is presided over by a single official, known in all cases, except for 
the attorney-general and the postmaster-general, as a ^^secretary .” Fur- 
thermore, nearly all of the departments have from . pne to four assista nt 
sefiKtauss^ a chief clerk; and seven (State, Treasury, War, Navy, 
Commerce, Interior, and Agriculture) have also ^n under-se(n!etary 4;^A 
sistant secretaries are usually in charge of specific groups of depart- 
mental agencies and function^ the under-secretary (when there is one) is 
more on the order of a general sub-head, relieving the pressure upon the 
secretary and on occasion acting as his substitute. Like^heir chiefs, as- 
sistant and under-secretaries have traditionally been political appointee^ 
serving only so long as the president who chose them remained in the 
White House.^ There have been instances, however, of appointees con- 

1 In Great Britain, the permanent nnder-secretaries in the executive departments 
are non-political, hold office during good behavior, and furnish an extremely useful 
element of continuity in the topmost levels of administration. As indicated above, 
the under-secretaryships at Washington are of quite a different nature. They may 
eventually develop on the English pattern, and it would be advantageous if this 
were to happen. 
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tinning in office through several administrations, the most notable being 
that of Alvey A. Adee, who achieved the extraordinary record of serving 
as an assistant secretaif' in the Department of State from 1882 until his 
death in 1924. 

It goes without saying that in every department the work to be done 
is parcelled out among numerous divisions or branches. Here, however, 
one begins to encounter wide variation, and sometimes confusion. Created 
at long intervals through more than a hundred years, and never developed 
in accordance with a definite plan, the departments naturally give little 
evidence of symmetry and logic. One encounters divisions, bureaus, 
offices, and services, headed by commissioners, directors, comptrollers, 
chiefs. But there is no fixed hierarchy — ^no established meaning for most 
of the terms employed. One thing important to observe is that, however 
extensively the heads of the great departmental bureaus or similar divi- 
sions have in times past been appointed and removed on political grounds, 
there has been notable advance toward acceptance of the principle that 
such officials should be selected on grounds of fitness and, even when 
originally appointed for political reasons, should be left undisturbed 
as long as they give good service. To them it falls, in particular degree, 
to keep the individual administrative services going and to supply the 
needed continuity of knowledge and experience. Twenty years ago, a 
student of the subject was able to show that in several of the major 
departments — especially those, like Agriculture, which carried on work 
of a technical and scientific character — ^most bureau chiefs (or their 
equivalents) enjoyed substantial permanence of tenure;^ and, notwith- 
standing occasional lapses, the situation is more favorable today, not 
so much because of civil service requirements as because the increasingly 
complex and technical nature of nearly all governmental operations makes 
it, almost from year to year, more obviously absurd and impossible to 
intrust bureau chiefships and similar positions to mere office-seekers.^ 

In all of the departments (and usually in independent establishments 
too) , one will find branches designed for the performance of two distinct 
types of functions: (1^ ^'overhead” functions, having to do with the 
personnel, equipment, funds, and other means by which the department’s 
work is carried on— a matter essentially of departmental housekeeping — 
and (2) ^'direct service” f unctions , having to do. with the actual services 
renderedTEenpn^ a single illustration: in the Department of 

Agriculture, the Office of Personnel, the Office of Finance, and the Office 
of Plant and Operations perform overhead functions; while the Forest 
Service, the Bureau of Agricultural and Industrial Chemistry, and the 
Bureau of Animal Industry perform functions of the direct-service 
variety. Needless to say, its direct-service functions constitute a depart- 

^See references to articles by A. W. Macmahon, p. 418 below. 

^ The organization of all of the departments will be found outlined in any recent 
issue of the U. S. Government Manual. ' 
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mentis sole reason for existence; ail others are only means to an end. 
By its nature, administration is the work of subordinates; even the 
heads of departments are subordinate to the president. Consequently, 
all administrators are subject to control from some source. In point of 
fact, members of the national administration are subject to control from 
a number of sources. To begin with, they are controlled by and responsible 
to their immediate superiors ; and this applies to heads of departments 
less than to every one else. Under cabinet systems, department chiefs, 
as ministers, are responsible to the popular branch of the legislature. But 


; not so under our presidential system; here,<vydiatever such officials do is 
considered as done by the presiden*^ he takes responsibility for their acts 
before Gongress and the country, and, fortified with the power not only 
of direction but of removal, he naturally will hold them answerable 
directly to himself. At the same time, Congress also has a place in the 
picture, because, after all, it not onIy“ffiai’TeT"up the departments and 



most other agencies, but ha^xed their duties and functions; and, defined 
in this way by law, such duties and functions are normally beyond the 


power of the president to cui'b or counterman<ir-oxcept in so far as he 
may take the dubious course of neglecting or refusing to see that they 
% are performed. Congress, furthermore, controls through the power of the 
|| purse , through its right to demand reports and conduct investigations, 
jand, in extreme cases, through its power of impeachments Finally, there 


1 Not all congressional investigations have to do with the conduct of administra- 
tion; and of those so centered, some (especially’ if sponsored by a friendly Congress) 
may be intended to vindicate or otherwise serve, rather than to harass or embarrass, 
the agencies affected. For a variety of reasons, including its continuity and the 
peater independence of its members, the Senate is responsible for the majority of 
inquiries imdertaken; although — m illustrated by an extensive investigation of the 
National Labor Relations Board completed in 1940 and by a protracted inquiry into 
subversive infiuences (in government circles and outside) carried on by the Dies 
Committee to Investigate Un-American Activities — the House has of late entered^ the 
field more actively. So great was the wartime impetus to congressional investigations 
that in 1943 the ^nate had twenty-one special committees of inquiry at work and the 
House ten, often duplicating each otheFs efforts or otherwise poorly coordinated. 
Most useful among the number were a Sedate Committee to Investigate National 
Defense, headed by Senator (now President) Harry S. Truman, and a House 
Committee on National Defense Migration, headed by Representative John H. Tolan, 
both credited with much constructive work in behalf of efficient preparation for and 
conduct of the war. It is to be observed, too, that standing committees in both 
Senate and House often carry on investigations through sub-committees. 

Three standard works on the general subject are E. J. Ehevlmg, Congressional In-- 
vestigaiions (New York, 1928) ; M. E. Dimock, “Congressional Investigating Com- 
mittees,” Johns Hopkins Studies in Hist, and Polit. ScL, XLVII, 1-182 (1929) ; and 
M. N. McGeary, The Development of Congressional Investigative Power (liiew 
York, 1940). Cf. G. B. Galloway, ^The Investigative Function of Gongress,” Amer, 
Polit. Sci. Rev., XXI, 47-70 (Feb., 1927) ; H. L. Black “Inside a Senate Investigationj” 
Harpefs Mag., CLXXII, 275-286 (Feb., 1930); M. N. McGeary, “Congressional 
Investigations During Franklin D. Roosevelt's First Term,” Amer. Polit. Sci. Rev,, 
XXXI, 680-695 (Aug., 1937) ; and L. W. Koenig, The Presidency and the Cmfs (New 
York, 1944), Chap, v, dealing with congressional investigations during the present war. 

On congressional control over administration through the medium of finance, see 
A. W. Macmahon, “Congressional Oversight of Administration: The Power of the 
Purse,” PoliL Sci. Quar,, LVIII, 161-190, 380-414 (June and Sept., 1943), and L. Wil- 
merding, The Spending Power; A History of the Efforts of Congress to Control 
Expenditures (New Haven, 1943). 
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is a possibility of control also^jbhejcourts. The general principle is that 
when an administrative officer is carrying out a provision of law which 
manifestly leaves room for discretion, he is jerformj^^^^^^ 
and cannot be called to account for it in a court7buF^ on the other 
hand, when a duty or action is so defined by law as to allow no latitude 
for choice, itAs nuniatenal and subject to judicial review. As compared 
with administrators Tn'llie ^departments7‘^^^m^^^^^^ establishments 

(some of which, as has been observed, are only incidentally administra- 
tive, or not such at all) sustain somewhat varying, and even uncertain, 
relationships. Some are clearly responsible to the president; others, rather 
to Congress; still others are more or less answerable to both; and the 
confusion that sometimes arises at this point furnishes one of the argu- 
ments occasionally employed against the multiplication of such bodies. 

Department Heads as Administrative and Advisory Officers 

Rather than inject a wearisome catalogue of departments and inde- 
pendent establishments here or at any other point in this book, our plan 
will be to call attention to the organization and functions of the more 
important ones wffien later discussing such topics as foreign affairs, 
finance, defense, commerce, agriculture, and labor. It will be helpful, 
however, at the present pnint, to take note of some principal tasks and 
duties which heads of departments have in common — apart from their 
cabinet membership, which has been touched upon in another place.^ 

To begin with, the great bulk of subordinate officials and employees 
in the departments are appointed, directly or indirectly, by the depart- 
ment^ heads — acting, of course, as always, in^ejresid^t^£,Mine. One 
must hasten to add that by far the larger proportion of the positions faffed 
in this way have now been placed j n the classified service,^ which means 
that the appointments must be made under the restffcSons laid down 
in the civil service laws and regulations. This, of course, greatly narrows 
the appointing officer’s discretion and leaves him with relatively little 
“patronage’t of a strictly political character. The power is, nevertheless, 
an important one; and with it goes a power of removal, likewise re- 
stricted, to be sure, by civil service regulations, yet also decidedly sub- 
stantial. 

Subject to the supreme directing power of the president and to vary- 
ing amounts of control by Congress (and, if the truth be told, by more 
experienced and often better informed subordinates), each department 
^head guides and supervises the work of all bureaus, divisions, offices, and 
other agenGies in the department under his care. How much he will him- 
self be directed by the president will depend Upon cir cumstances , e.g,, 
how strongly disposed a given president may be to assert himself, how 
much confidence the president has in the secretary’s capacity and judg- 

^See pp. 344-349 above. 

2 See pp. 422-426 below. 
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ment, and the degree to which decisions of major importance are required 
by special conditions existing at’ a given time. But in any event it falls 
to the department head to wield a general power of direction and control 
(including discipline) over the branch of administration intrusted to 
him; as also to represent the department's interests in procuring ap- 
propriations, additional personnel, increases of pay, and better working 
conditions. 

Another highly important function is that of issuing rules and regula- 
tions. The far-reaching and ever-expanding ordinance power of the presi- 
dent has been commented on in another connection.^ In many instances, 
however, administrative regulations pursuant to this power are prepared 
in the departments and promulgated in their name, or even in the name 
of a bureau or division. Good examples include the voluminous regula- 
tions under which the postal service is carried on and patents granted. 
Indeed, each department head is authorized by statute ^^to prescribe 
regulations, not inconsistent with law, for the goveminent of his de-^ 
partment, the conduct of its officers and clerks, the distribution and 
performance of its business, and the custody, use, and preservation of 
the records, papers, and property appertaining to it,” and also to make 
rules appropriate for securing proper examination of accounts. Further- 
more, broad regulatory powers covering weighty matters have been con- 
ferred on particular department heads, bureau chiefs, and the like, as 
well as upon commissions and other agencies outside of the departments. 
For example, the secretary of the treasury has been authorized to pre- 
scribe regulations for enforcing the customs and internal revenue laws, 
and for ferreting out the counterfeiting of the currency of the United 
States; and the secretary of agriculture has been authorized to make 
rules governing the importation and interstate movement of animals and 
plants, the protection of forest reservations and of migratory birds, and 
the execution of acts of Congress relating to meat inspection. The reasons 
for the remarkable growth of “subordinate,” or ^^administrative,” legisla- 
tion in the departments and independent establishments; are, of course, 
similar to those accounting for the steady widening of the ordinance 
power of the president himself— boiling down to the sheer inability of 
Congress, when legislating, to anticipate and provide for the thousand 
and one detailed situations that have to be met when a law is being 
brought home to the people in terms of day-to-day enforcement.^ 

Still another important thing that the department head has to do is 
to decide disputes arising out of the acts of his subordinates. In the ad- 
ministration of the laws governing such matters as immigration^ con- 
servation, the postal service, taxatidn, and social security, great nunabers 

1 See pp. 362-366 above. 

2 On the general subject, see F. F. Blachly and M. E. Oatman, Administrative 
Legislation and Adjudication, Chaps, n-iv. 
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of controversies inevitably develop. Persons affected adversely may feel 
that an official has exceeded his powers, or that he has reached a decision 
not warranted by the facts in the case; and fairness demands that oppor- 
tunity be afforded for a reconsideration of the decision or action. Con- 
ceivably, all such questions might be carried to the courts. But the federal 
Supreme Court itself has explained that, while appeal to the courts is 
proper enough when the construction of a statute is involved, such appeal, 
if permitted in the multitude of disputes arising out of the ordinary, field 
operations of the departments, would so swamp the courts as to “entail 
practically a suspension of some of the most important functions of 
government.’^ ^ Hence, except when decision hinges upon an interpreta- 
tion of law, appeal normally Jies only to higher administrative officials 
or boards, including in the later stages the heads of departments; and in 
many kinds of cases — for example, appeals against closure of the mails 
to persons and concerns alleged to be engaged in fraudulent transactions 
— ^the verdict of the department head is final, although in a limited 
number there is appeal to the president himself. “Administrative adjudi- 
cation” on these lines comes in for a good deal of criticism from people 
who consider that functions of a judicial nature ought to be performed 
only by courts. Like administrative legislation, however, it is not only 
inevitable, but, under suitable safeguards, proper.^ 

The statutes creating the State, War, and Navy Departments expressly 
made the heads of those establishments responsible to the president; those 
creating the Treasury and Interior Departments did not do this, speci- 
fying rather that the department head should “report” to Congress. 
Manifestly, the first-named departments are more immediate organs; of 
the president in carrying out his constitutional functions tl^an are the 
others. In actual practice, however, all department heads are alike 
responsible to the chief executive; and all submit reports and recommenda- 
tions which quickly become common property at the two ends of Penn- 
sylvania Avenue. Both president and Congress, furthermore, may at 
any time make requests of department heads for information, with or 
without accompanying advice. The president usually asks informally and 
orally for such data as he desires, although of course he may resort to 
written communications. Congress, or either house, normally makes its 
requests through the medium of resolutions. Armed with the power of 
removal, the president is able to enforce compliance. But Congress is in 
a different position; if a department head refuses to respond to a request, 
and is upheld in doing so by the president, it is helpless, unless it is 
willing to resort to the extreme expedient of impeachment. The Supreme 
Court has held, furthermore, that when the head of a department is 

^ American School of Magnetic Healing i;. McAnnfflty, 187 U, S. 94 (1902). ^ 

2F. F. Blachiy and M. E. Oatman, Admmisiraiwc Legislation and AdjudicatioUf 
Chaps, iv-xii; and for fuller treatment, J. P. Chamberlain, N. T. Dowling, and P. R. 
Hays, The Judicial Function in Federal Administrative Agencies (New York, 1942). 
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required to give information, he may do so through subordinates, rather 
than in person.^ 

Finally, all heads of departments, but especially those of such depart- 
ments as the Treasury, Interior, Agriculture, and Labor, are called upon 
to serve ex officio as members of various supervising or coordinating 
boards and committees. In some cases, duties are only nominal, but in 
others there is important work to be done. 

The Growth of Independent Establishments 

At the close of the first hundred years under the constitution, there 
were still only seven executive departments, concerned almost entirely 
with the older, primary functions of government such as foreign rela- 
tions, finance, justice, and defense. Not long thereafter, however, three 
additional departments, having to do with agriculture, commerce, and 
labor, made their appearance, and along with them the earliest important 
agencies (notably the Civil Service Commission in 1883 and the Inter- 
state Commerce Commission in 1887) set up outside of the departments, 
and on that account known as ^independent establishments.’^ Later on, 
proposals for still more departments were plentiful. None was adopted; 
but that did not prevent administrative and regulatory agencies from 
continuing to multiply. On the contrary, they sprang up like mushrooms 
— some (like the Federal Trade Commission in 1914 and the U. S. Tariff 
Commission in 1916) as products of the vigorous regulatory policies of 
the first Wilson Administration, others in years of readjustment (espe- 
cially 1920-21) following World War I, and ever so many more in the 
era of the New Deal, when, in furtherance of the steadily broadening 
recovery and reform program of the Roosevelt Administration, Wash- 
ington became a veritable labyrinth of new ^^alphabetical” establish- 
ments, a few of them attached more or less loosely to a department, but 
the majority having no connection of the kind; In a constantly changing 
scene, some agencies, of course, disappeared because of time limits, some 
on account of shifts of policy, some (as in the case of the National Re- 
covery Administration — the famous '^N.R.A.”) because of judicial de- 
cisions overthrowing the legislation on which they rested, still others by 
consolidations or other forms of reorganization. But many dropped out 
only to be replaced by more or less similar substitutes; entirely new ones 
—like the Social Security Board in 1936 — ^kept thrusting themselves into 
the picture; and, altogether, an official committee which surveyed the 
situation in 1936 ® was able to find—entirely apart from the bewildering 
array of agencies in several of the larger departments — ^not fewer than 

3- Miller i;. Mayor of New IJork, 109 394 (1883). One department head k 

charged in a particular degree with giving advice, namely, the attorney-general, 
from whom the president habitually solicits opinions upon the constitutionality or 
legal propriety of contemplated executive actions or of legislation about which there 
might be doubt. 

2 The President’s Committee on Administrative Management. See p. 412 below. 
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ninety different federal establishments.^ One would not need to be told, 
too, that after 1940 the defense effort and the later war gave rise to 
numerous new establishments of the kind (largely as constituent units 
of the Office for Emergency Management in the Executive Office of the 
President) , although for the most part destined to be only temporary.^ 

How is this remarkable development (duplicated, too, in the states) 
to be accounted for? Why so great multiplication of activities? And 
why, in so many cases, activities assigned to independent establishments 
rather than to the regular departments? One can understand that in 
wartime or in depression emergency, government must embark upon 
many novel and. ungre.^ J temp mary activitie s; also that the shortest 

cut to carrying them out effectively may easily seem to be to assign them 
to agencies especially created for the purpose. But how account for the 
great "establisEmenll^'like’^ Commission, the 

Federal Trade Commission, and many more that have been set up in 
noimal times with a view to permanence and endowed, as the years have 
passed, with ever-growing powers? The answer is to be found in (1) the 
I overflowing of state boundaries by trade and business, and by programs 
I of social amelioration, requiring that state regulation be supplemented 
I by national control, and (2) the inability of Congress — on account of 
I the technical character, the ceaseless fluctuations, and the widening scope 
I of the problems involved — to supply the needed regulation on other than 
I very broad and general lines. But why assign the resulting functions to 
an independent establishment rather than to a department? There is no 
single reason. Sometimes the decision was made for no good reason at 
all— because of^persona l Qr^p QMff, aLcQnside ratm^^ sheer careless,:^ 

ness. Sometimes Congress (or the president acting under the authority of 
■Congress) was reluctant to impose j[gon a dapai±Gae nt still more 
neous tasks than it already had. Often it was considered that the work 
to be provided for would be performed more satisfactorily (a) by officials' 
‘ appointed directly by the president and Senate, for relatively long terms, 
than by subordinates in a department, and (b) by a non-partisan^ (or 
more truly bi-partisan) boa rd b ringing several mind^to bear upon the 
probleffif^T“p5TIcy-m involved, than by officials acting singly. Oc- 
casionally, decision was dictated by the convenience of carrying on some 
j important enterprise of the government through the instrumentality of 
i a corporation, chartered under the laws of one of the states or of the 
District of Columbia, with capital stock held partly or entirely by the 
government, and managed by officers and a board of directors or trustees 

3. For a tabulation as of 1933 (at the beginning of the New Peal), see L. F. 
Schmeckebier, “Organization of the Executive Branch of the National CJovernment 
of the United States,” Amer. FoliL Sd: Rev,, XXVIII, 952-955 (Dec., 1933). All 
changes from that date to 1942 are recorded in supplementary lists compiled by 
Mr, Schmeckebier atid published from time to time in later issues of the same 
journal. Current lists nowadays will be found in the U, B* Government Manual, 

issuedthreetimesayear 

2 See pp. 687-688 below* 
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on lines prevailing in an ordinary private business.^ Often influential, too, 
was a desire to assign functions to agencies less directly under the control 
of the president, and more responsible to Congress, than are bureaus or 
divisions within a department.^ 

Viewing the independent establishments as a group, some are dis- 
covered to be ^erely f ac^findmg^jgen^MS* with no power to do anything 
except carr^r on inquiries and make reports. Of such nature is the^ariff 
Commission)^ charged with studying the administration, operation, and 
effects of the tariff laws and reporting its findings to the president and 
Congress. A few are found to be primarily investiga tive, but with au- 
thority also to use their influence, in more or less direct -^ys, to promote 
definite ends, conditions, or interests. Increasing numbers, however, are 
charged .^iih administrative duties; many, too, with making regulations 
to apply and supplement the broadly phrased acts of Congress, on lines 
which, even though the courts may shrink from admitting it, are clearly 
legislative; many, in addition, wield weighty judicial— or again to speak 
by the book, gwasz-judicial — ^powers. In certain instances, legislative and 
judicial work quite transcends administration in any exact sense of the 
term, bringing the establishments closer functionally to Congress or the 
courts than to the president. Indeed, nearly all of the greater commis- 
sions, e.g.y the Interstate Commerce Commission, the Federal Trade Com- 
mission, the Federal Communications Commission, and the Federal 
Securities and Exchange Commission, defy the principle of separation of 
powers by being at one and the same time administrative, legislative, 
and judicial, and indeed also investigative and advisory. It goes without 
saying that service with agencies of this nature presupposes both ability 
and experience; and it is gratifying to observe that while practically 
all commissioners are on a political basis in the sense of being appointed 
by the president and Senate, a large proportion of them bring to their 
tasks both of the qualifications mentioned, often including experience in 
other, and sometimes similar, federal or state positions.® 

The Developing Need for Administrative Reorganization 

It is not surprising that a huge administrative mechanism built up 
without plan or design, ^flike the barns, shacks, silos, tool sheds, and 
garages of an old farm, should show serious defects; and criticism 

1 Examples include the Reconstruction Finance Corporation, the Federal Public 
Housing Authority, the Federal Deposit Insurance Corporation, and the Tennessee 
Valley Authority. For a brief discussion of government corporations of the kind, 
see M. Fainsod and L. Gordon, Government and the Amencan Economy (New 
York, 1941), Chap. XIX. 

The best treatise on the general subject of independent .establishments is R. E. 
Cushman, tr/ie Independent Regulatory Commissions York, 1941). 

2 In pursuance of this objective, members were usually given longer terms than the 
president, and also overlapping terms, so that no chief executive would likely be 
able to control the membership eompletely. We have seen, too, that the president’s 
power of removal is limited. See pp, 360-361 above. 

^This aspect is treated fiiliy in P. 'E.tvxm.g, Federal Commissioners; A Study of 
Their Careers and Qmlifications {Ca,mhndgej Msi.Bs.j l9o6). 
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was long profuse, not only from taxpayers and politicians, but from 
c<^mpetent students of public administration as a science and an art. Ad- 
ministration is the costliest part of government, and ^Ihe taxpayer was 
stirred, from far back in the present century, by the multiplicity of 
newer agencies to be supported, each naturally bent upon consolidating 
its position, expanding its activities, and lengthening its payrolls, and each 
tending to become a parent stem from which still newer agencies and 
services germinated. On more general grounds, people of varying inter- 
ests and connections complained of the insidious growth and direful pos- 
sibilities of ^^government by commission,’^ in the national sphere as well 
as in the states.^ 

Much of the criticism was inspired, of course, by dislike of the ex- 
I tension of government control over business and other aspects of eco- 
|nomic life — ^tantamount, we were told, to paternalism, and bordering 
dangerously upon socialism — and especially from hostility to the ex- 
I pansion of national regulation at the expense of the states. In other 
words, what many critics had in mind primarily was ^he .functions pex- 
Jormed rather than the machin^^^^^ Yet those who fixed their 

attention upon the latter also found plenty of grounds for complaint. . 

First and most obvious was the lack of coherence and integration 
inevitably flowing from the circumstances under which the administrative 
system had been built up. Many offices and bureaus, to be sure,' upon 
being created to meet some definite administrative need, were fitted into 
the scheme in a manner entirely appropriate. But in perhaps equally 
numerous instances a nev/ unit or service was simply tacked on at any 
point that at the moment seemed convenient, or that political 03 :;i)ther 
extraneous considerations dictated. In many cases, no new unit or service 
ought to have been created at all; an existing one ought merely to have 
been enlarged or otherwise reconstructed. As a consequence, not only did 
independent establishments spring up on all sides, but some of the exec- 
utive departments (notably the Treasury) became veritable jungles of 
unrelated units and services. Administrative and regulatory workiin 
great fields like public health and conservation of natural resources W|s 
parcelled out among half a dozen different agencies, scattered through 
three or four departments or in no department at all — a situation from 
which could result only confusion, duplication, and waste, accentuated by 
jealousies and disputes among department heads and bureau chiefs as to 
who should control particular activities.^ 

1 Books voicing such criticisms in a somewhat lurid and extreme fashion include J. 
Beck, Our Wonderland 0 } Bureaucracy (New York, 1932); L. Sullivan, The Dead 
Hand of Bureaucracy (Indianapolis, 1940), and Bureaucracy Runs Amuck (Indian- 
apolis, 1944). 

^ A survey made by Herbert Hoover as secretary of commerce in 1925 revealed that 
at that time four different bureaus, in two departments, had to do with public 
health; eight agencies, in five departments, were charged with the conservation of 
resources; fourteen agencies, in nine departments, were engaged in public works 
construction and engineering; another group of fourteen, in six departments, ad- 
ministered merchant marine laws; and the purchasing of some two hundred million 
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A second main defect, closely connected with the foregoing, was the 
lack of effective responsibility to, and of control by, the chief executive. 
The fault was not the president's; agencies were so numerous and their 
relationships so confused that no -man could possibly keep an eye on 
them all. As a result, however — President Roosevelt’s Committee on 
Administrative Management^ asserted — ^there had grown up, without 
plan or intent, headless fourth branch of the government, responsible 
to no one, and impossible of coordination with the general policies and 
work of the government as determined by the people through their duly 
elected representatives.” Good administration presumes direct and simple 
lines of authority and responsibility. The lines running between many of 
the federal agencies and the president were, however, both devious and 
obscure. Indeed, many boards and commissions were so far removed 
from presidential control that their performance of administrative func- 
tions constituted a positive invasion of the president’s rights and respon- 
sibilities as over-all manager of national administration — a situation 
further aggravated by restrictions upon the power of removal as asserted 
by the Supreme Court in the Humphrey case of 1935.^ 

A great deal of discussion, indeed, centered upon the proper func- 
tioning of these same boards and commissions. For certain types of work, 
such bodies have obvious advantages. Their members are presumably 
selected in accordance with the nature of the tasks to be performed, and 
also with a view to representing different political parties and varied 
social and economic interests. They enjoy relatively long terms — over- 
lapping, too, so that there is never a complete change of personnel at 
one time — and they commonly acquire a high degree of expertness. A 
commission ordinarily has time and facilities for investigation and de- 
liberation, as well as for decision and action. In making rules and decid- 
ing appeals, it has the advantage of sufficient numbers to yield a balanced 
judgment. Its procedure, compared with that of legislatures and courts, 
is flexible and informal. It can, and often does, maintain helpful and 
significant relations with corresponding agencies in the states. As must 
be apparent, however, a commission is adapted mainly to consultation, 
discussion, policy-framing, rule-making, and perhaps quasi-judicial ac- 
tion. A difficulty is that, in many instances, boards and commissions 
have been endowed with important administrative functions which they 
are too slow and cumbersome to perform acceptably; and in pronouncing 
them proved “failures” as administrators, the President’s Committee on 
Administrative Management recommended that they be no longer em- 


dollars^ worth of supplies was carried on through no fewer than forty agencies in 
Washington and thirty-four in other parts of the country. On a later occasion, Mr, 
Hoover commented upon having found that the brown bears were tinder the jurisdic- 
tion of the Department of Agriculture, the grizzly bears under the care of the secre- 
tary of the treasury, and the polar bears under his own protection as secretary of 
commerce! 

1 See p. 412 below. 

^See pp. 360-361 above. 
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ployed in this capacity — even though^ if all were placed in one or an- 
other of the departments, as the Commission advised, at least the 
difficulty, alluded to above, with respect to presidential control would pre- 
sumably be removed. For consultation, discussion, advice, and as repre- 
sentatives of diverse views and citizen opinion, plural agencies, the 
Commission conceded, are '^extremely useful and necessa^.’^ 

Reorganization Partially Achieved ^ 

Until some thirty years ago, efforts to improve the federal administra- 
tion were confined largely to extending the merit system in the civil 
service and to introducing better business methods, as, for example, in 
purchasing supplies. Advances in these directions were greatly needed, 
and considerable benefits resulted. Then, however, began to loom the 
steadily growing problem of reconstructing and integrating the entire 
administrative and regulatory set-up; and in later years this matter 
received a good deal of attention — from presidents, congressional com- 
mittees, students of administration, and civic bodies. Almost every one 
was prepared to render at least lip-service to reorganization in principle. 
But invariably, when a concrete plan was brought forward, opposition 
from, various quarters paralyzed action. By general admission, any worth- 
while reorganization would have to be planned by the executive branch 
itself and put into effect by presidential order. Authority to proceed, 
however, could come only from Congress; and until within the past few 
years that body, doubtful about many of the issues involved and hesitant 
to intrust the necessary discretion to the president, usually shied away 
from the subject. As would be surmised, commissioners, bureau chiefs, 
and other officials and agencies, unwilling to be '^abolished, or even trans- 
ferred, were commonly predisposed against the launching of any general 
reorganization program. The pros and cons of various suggested changes, 
too, were generally rather technical, and people at large, although cer- 
tainly standing to profit from increased efficiency and economy, were 
neither much acquainted with the problem nor interested in it. Even 
among the well-informed, there was honest doubt as to whether some of 
the changes advocated — especially those looking to the gathering of scat- 
tered agencies into existing or new executive departments — ^would not 
lead to undesirable extensions of national control, with corresponding 
weakening of th6 states. Fear was expressed, too, lest reorganization be 
found to have had the effect of throwing certain services or agencies into 
politics. 

Presidents Taft, Wilson, and Harding gave their support to reorgani- 
zation proposals that eventually came to nothing; and although, under 
terms of an act signed by President Hoover a few hours before he went 
out of office, President Franklin D. Roosevelt was able, by executive 
orders in 1933-34, to introduce a number of significant changes, much 
remained to be done when he, in 1936, appointed the Committee on Ad- 
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Resulting 
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ministrative Management to make a full survey of the situation. Reach- 
ing Congress at a time, in 1937, when feeling ran high over the President's 
project for reorganizing the Supreme Court, ^ bills aimed at carrying out 
recommendations made in the Committee's terse and illuminating report 
encountered rough sailing.^ At length, however, in the spring of 1939, a 
Reorganization Act of major importance (even though differing sharply 
from an earlier measure unsuccessfully sponsored by the Administration) 
was placed on the statute-book,^ No change was made in the number or 
names of the executive departments; fifteen leading independent estab- 
lishments were wholly exempted from the terms of the measure ; and pro- 
vision for extension of the merit system in the civil service was entirely 
omitted.^ Within the wide limits that remained, however, the President 
was authorized, until January 20, 1941, to ^^reduce, coordinate, consoli- 
date, and reorganize" the various agencies of the government, employing 
for the purpose, not executive orders, but rather proposed ^^plans," ® 
which should become effective sixty days after being transmitted to Con- 
gress unless in the meantime disapproved in their entirety by con- 
current resolution of the two houses. The objects of all changes made 
were to be (1) to reduce expenditures, (2) to increase efficiency, (3) to 
group agencies ^^according to major purpose," (4) to reduce the number 
of agencies, and (5) to ^^eliminate overlapping and duplication of effort." 

Nothing less than a chapter or two Would suffice for even an outline 
of the numerous changes in administrative organization that now took 

1 See pp. 472-477 below. 

2 The report proper was published under the title of Administrative Management 
in the Government of the United States (Washington, 1937); the report, together 
with various supporting studies, under the title of Report of the Committee ton Ad- 
ministrative Management], with Studies of Administrative Management in the Fed-^ 
eral Goverriment (Washington, 193p. Supporting studies made by experts under 
the Committee's direction were published separately under appropriate titles. 

Bracketing “good administration” with “consent of the governed” as a prime 
requisite of good government, the report recommended (1) that substantially all 
independent establishments, including the great commissions, be placed by presiden- 
tial order in some one of the executive departments; (2) that after being placed in 
a department a commission be divided into an administrative section and a judicial 
section, the one to form a regular bureau or division in the department, the other to 
be in the department only for purposes of “administrative housekeeping” but other- 
wise, wholly independent both of the department and of Congress; (3) that the 
Department of the Interior be renamed Department of Conservation and two hew 
departments — Social Welfare and Public Works— be created; (4) that a National 
Resources Board be set up to serve as a permanent central planning agency under 
the president ; (5) that the merit system be extended “upward, outward, and down- 
ward” to include all positions in the executive branch of the government except 
those of a policy-determining nature ; and (6) that administrative reorganization be 
thenceforth viewed, not as sornething to be accomplished once for all and at a stroke, 
but as a continuous activity aimed at meeting changing needs and conditions. 

^ U. S. Stat at Largej 56. 

^Various independent actions of 1938-40 (both legislative and executive) never- 
theless vastly extended the merit system. See p. 426 below. 

5 The device of the “plan,” rather than of executive order, was specified on the 
theory that the president would act in the matter in his legislative, rather than his 
executive, capacity, and also because there was doubt whether Congress can constitu- 
tionally nullify an executive act of the president by a mere concurrent resolution 
See J. D. Millett and L. Rogers, “The Legislative Veto and the Reorganization Act 
of 1939,” Pub. Admin. Rev., I, 176-189 ‘(WintOr, 1941). 
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place. Indicating that he would lay before Congress the items in his 
reorganization program in several batches, or instalments, the President 
submitted Reorganization Plan No. 1 on April 25, 1939, and thereafter 
four additional “Plans’^ (all worked out by the Bureau of the Budget) 
at intervals during 1939-40. As was to be expected, every new series of 
proposals (even though the later ones were not very extensive) evoked 
opposition in Congress, among the agencies affected, and in some in- 
stances on the part of the press and public. Not one, however, was 
blocked. 

With no attempt at full enumeration or description, a few major ty'pes 
of changes now made may be indicated as follows: (1) large numbers of 
establishments previously independent, e.g., the Rural Electrification 
Administration and the Inland Waterwa^^s Corporation, were placed in 
one or another of the ten departments; (2) long lists of others, while 
not placed in the departments, were grouped in three coordinating “agen- 
cies” — a Federal Security Agency, a Federal Loan Agency,^ and a Fed- 
eral Works Agency — each under an “administrator,” and constituting 
a new level in the general administrative set-up;^ (3) a series of units, 
both old (e.g., the Bureau of the Budget) and new (e.g., the National 
Resources Planning Board) were brought together in a newly created 
Executive Office of the President;^ (4) several establishments (e.g., the 
Bureau of Insular Affairs in the War Department and the National Bi- 
tuminous Coal Commission) were abolished outright and their functions 
transferred elsewhere; and (5) with a view to better departmental 
integration, various units and services were shifted from one department 
to another (e.g., the Biological Survey from Agriculture, and the Fisheries 
Bureau from Commerce, to Interior; the Foreign Commerce Service from 

1 Superseded, under an executive order of February 24, 1942, by a National Housing 
Agency, as indicated below. Loan Agency units not concerned with housing were 
transferred to the Department of Commerce. 

2 This organization is now (1945), mentioning more important agej^cies only, as 
follows: 

1., Federal Security Agency: 

Office of the Administrator (including Office of Community War Services) 
Office of Education (tr. from Interior) 

Public Health Service (tr. from Treasury) 

Social Security Board 

Office of Vocational Rehabilitation 

Food and Drug Administration 

2. National Housing Agency: 

Office of the Administrator (including Homes Use Service) 

Federal Home Loan Bank Administration 
Federal Housing Administration 
Federal Public Housing Authority 

3. Federal Works Agency : 

Public Roads Administration (tr. from Agriculture and renamed) 

^ Public Buildings Administration (assembled from various depts.) 

Public Works Administration (in process of liquidation) 

Federal Fire Council 

War Public W orks and Services Programs. 

8 The National Resources Planning Board has since been discontinued. See pp 
597-598 below. 
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Commerce to State; the Weather Bureau from Agriculture to Commerce; 
and the Bureau of Immigration and Naturalization from La;bor to Jus- 
tice) . In many instances, of course, units appearing Under new names 
in one or another of the departments or “agencies'^ represented, wholly or 
in part, an integration of units previously scattered, whether in depart- 
ments or otherwise. 

A main objective at all stages was reduction of costs; adoption of his 
first Plan alone, the President assured Congress, would save the tax- 
payers fifteen or twenty million dollars a year. Hardly had the new 
arrangements begun to operate, however, before gigantic preparations 
for national defense created a wholly abnormal situation, and soon the 
nation was plunged into global war. With the picture thus blurred, it is 
impossible to tell how much actual saving has been effected. More im- 
portant, and more emphasized, however, were the gains anticipated in 
administrative efiSciency; and while here again wartime complications 
frustrated any full and fair test, it is the considered opinion of competent 
observers that the administrative system better withstood the shock of 
war and functioned more effectively because of the improvements that 
had been introduced. In a governmental system as vast and complicated 
as that of the United States, no given pattern of administrative organi- 
zation can ever be regarded as completely satisfactory, or as in every 
respect the best conceivable. And even if such perfection could be at- 
tained, it would not endure; for, administration being essentially a mat- 
ter of processes and procedures, changing conditions, situations, and 
needs call continuously for readjustments, in detail and even in the large, 
in the machinery and techniques by which it meets the day-to-day de- 
mands upon -it. That is why the Presidents Committee on Administra- 
tive Management urged a conception of administrative reorganization as 
being, not a task to be performed at a stroke and thereupon considered 
finished, by.t rather as an activity requiring continuous attention and 
effort directed to meeting new situations as they emerge. 

How deeply this wholesome view of the matter has impressed itself 
upon the legislative and executive branches of the government can be 
known only after the country returns to the ways of peace. For since 1940 
the normal federal administrative set-up has been overlaid with a 
labyrinth of emergency agencies having to do, in one way or another, with 
the defense effort of 1940-41 and with the conduct of the war. The First 
War Powers Act, approved less than two weeks after Pearl Harbor, 
indeed, authorized the president independently to make redistributions 
of functions among executive agencies, so long as limited to '^matters 
relating to the conduct of the present war, and to be in force during 
the continuance of the war, and for six months thereafter.” ^ The power 

1 This particular grant in the War Powers Act was made in lieu of a renewal and 
broadening of the Reorganization Act of 1939 which the President had vainly re- 
quested of Congress, ' 
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thus conferred has been exercised with the utmost freedom, and no end 
of changes — ^creations, transfers, consolidations, and what not — have re- 
sulted. How many* will last a month, a year, a decade, no one can say. 
Meanwhile, of the general longer-term situation one can perhaps observe 
only (1) that a reorganization extending beyond any that looked pos- 
sible a decade or more ago — although leaving much still to be done— was 
carried out under the act of 1939, and (2) that the experience set a pat- 
tern for peacetime reorganization procedures which should prove useful 
in postwar days when the administrative arrangements with which we 
entered the war — showing, as they will, many effects of wartime pres- 
sures — ^will no doubt call for much fresh readjustment.^ 

The Problem of the Regulatory Commissions 

From the president's authority to plan and carry out reorganizations, 
the legislation of 1939 expressly exempted fifteen independent establish- 
ments, including most of the great regulatory commissions. It was not 
that the commissions as then operating were regarded as in no need of 
attention; on the contrary, they (at least some of them) were objects of 
severe criticism. They, however, ^^ere of a different order from the more 
purely administrative agencies with which, in the main, tfie president 
was empowered to deal; and for this reason, if no other, Congress pre- 
ferred that any action relating to them be taken by direct legislation. 

The complaints directed at the commissions had to do principally, not 
with organization or function, but with various procedures which, in the 
almost total absence of regulation in the statutes, the commissions had 
built up, for themselves, sometimes over a long period of years. Rules and 
regulations vitally affecting the rights of persons and property were often 
made without the people concerned being allowed opportunity to be 
heard; findings and decisions of a judicial nature were reached and en- 
forced without a chance for injured persons to appeal to the courts; in 
several instances, commissions had very literally become ^independent 
establishments^’ — self-contained and operating almost as if in an air- 
tight compartment. The fault was not wholly that of the commissioners; 
without much direction from Congress, they had simply built up pro- 
cedures required or justified, as it seemed to them, by the nature of the 
tasks assigned them. Outsiders considered, however, that in a good many 
cases they had pushed their authority too far; and in 1939, growing dis- 
satisfaction, especially in the legal profession and among certain ele- 
ments in Congress, came to a head in a drastic regulatory measure drafted 
by the American Bar Association’s special committee on administrative 

3. 4part from publications emanating from the President^ Committee on Admin- 
istrative Management, the principal study of the subject in relation to developments 
since 1932 is L. Meriam and L. P. Schmeckebier, J^epr^amatiou oj the National 
Government; What Does It JntJoluef (Washington, 1939). 

Various aspects of national administration in wartime are dealt with in Chaps. 
XXII and XXXV below. 
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law, and known, from the names of its immediate sponsors, as the Logan- 
Walter Bill. To be sure, several of the old-line commissions — among them 
the Interstate Commerce Commission and the Federal Trade Commis- 
sion— were exempted from the measure’s provisions, the object clearly 
being to strike rather at certain New Deal establishments (particularly 
the National Labor Relations Board and the Federal Securities and Ex- 
change Commission) whose procedures were especially disliked. 

President Roosevelt had in the meantime recognized that a problem 
did exist, and had set up an able committee of lawyers, known as the 
Attorney-General’s Committee on Administrative Procedure, to undertake 
an extended and dispassionate study of it; and when Congress pro- 
ceeded to pass the Logan- Walter measure (in the Senate, without a dis- 
senting vote), he carried out his known intention by striking it down 
with a sharply worded veto. From the Attorney-Generars Committee 
came, in 1941, an extensive report, accompanied by a drafted bill for 
carrying out the recommendations made — a report freely conceding the 
need for restrictions upon the quasi-legislative and quasi- judicial pro- 
cedures of commissions in general, but a bill conceived in better spirit, 
and considerably milder in its provisions than its partisan and vindictive 
Logan-Walter rival.^ Partly because a Congress, rebuffed by veto 
of its own measure, was not in a mood to turn to an alternative spon- 
sored by the Administration, but also because the outbreak of War almost 
at once turned the attention of every one in a different direction, no legis- 
lation resulted. Meanwhile the centering of thought of scholars, congress- 
men, judges, and administrators themselves upon the problem over a 
period of years has resulted in improvements carried out under no 
statutory compulsion; although, on the other hand, wartime necessities 
have accustomed the country, for the time being at least, to procedures in 

1 One of the major points of difference lay in the wide opportunity provided by 
the Logan-Walter Bill for appeal to the courts by persons dissatisfied with commis- 
sion actions — a feature which, it was contended by the bilFs opponents (including 
President Roosevelt), would precipitate the commissions into a bog of court pro- 
ceedings, clog the courts with petty litigation, and at the same time tend to promote 
judicial autocracy. An acute analysis of the Logan-Walter Bill will be found in J. M. 
Landis, ‘‘Crucial Issues in Administrative Law,” Harvard Law Bev,, LIII, 1077-1102 
(May, 1940). 

On^the alternative plan, see Final Report of the Attorney-GerieraVs Committee on 
Admiriistraiive Procedure (Washington, Govt. Printing (Office, 1941), preceded by 
the publication of twenty-seven mimeographed monographs and by an interim report 
under date of January 31, 1940. The chairman of the committee was Dean G. 
Acheson, more recently an assistant secretary of state. For a summary of the report, 
see J. Hart, “FinaL Report of the Attomey-GeneraFs Committee on Administrative 
"Procedure,” Amer, Polii. Sci. Rev., XXXY, 501-506 (June, 1941), and for a fuller 
analysis, L. L. Jaffe, “The Report of the Attomey-GeneraFs Committee on Adminis- 
trative Procedure,” l/mu. of Chicago Law Ret;., VIII, 401-440 (Apr., 1941). Three of 
the twelve members, while concurring in the major features of the report, considered 
its legislative proposals inadequate and hence submitted a minority report, accom- 
panied by a minority bill. Cf. L. L. Jaffe, “The Reform of Federal Administrative 
Procedure,” Pub, Admin. Rev. , II, 141-158 (Spring, 1942); F. F. Blachly and M. E. 
Oatman, “A New Approach to the Reform of Regulatory Procedure,” Georgetown 
Law Jour., XXXII, 325-374 (May, 1944) ; R. F. Fuchs, “The Federal Civil Ser\dce 
for Lawyers” Pub. Personnel Rev., V, 168-176 (July, 1944). 
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many cases more summary and arbitrary than those formerly stirring 
complaint. 

After the war, a fresh view of the entire matter will have to be taken; 
and' it will be interesting to see to what extent the earlier insistence of 
reformers upon a maximum of protection for the individual as against 
commission rules and decisions will reassert itself. The probability being 
that it will do so in such degree as to force legislative action on some 
such lines as those contemplated in the proposals of the Attorney- 
Generahs Committee (in so far as reforms shall not already have been 
brought about voluntarily), our comment on the- subject may appro- 
priately close with a summary of the principal changes therein 
advocated, as follows: (1) greatly increased publicity for all exist- 
ing and newly made rules and regulations, with new regulations 
normally taking eifect only forty-five days after publication in the 
Federal Register, and with interested persons guaranteed opportunity in 
the meantime to submit views and comments; (2) commissions to be em- 
powered to obviate unnecessary uncertainties by issuing declaratory,^^ or 
advance, rulings; (3) separation of judicial and prosecutive functions 
within the establishments by provision that persons investigating and 
presenting cases shall have no part in deciding them; (4) a new corps 
of relatively independent oflBcers within each establishment, to be known 
as ^^hearing commissioners,’^ and charged with hearing and deciding liti- 
gated disputes between the agencies and private persons, leaving the 
agency heads, so far as their quasi-judicial functions go, to act wholly 
as appellate authorities;^ and (5) creation of a new Office of Federal 
Administrative Procedure, under a director, to review the practices of 
regulatory agencies, to carry on continuous study of the work of such 
bodies, to receive complaints from the public, and from time to time to 
recommend improvements. 
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CHAPTER XXII 


THE EXECUTIVE CIVlU SERVICE 

President, heads of departments, under-secretaries and assistant secre- 
taries, division heads and bureau chiefs — ^these and other managerial 
officers at Washington form numerically only an insignificant fraction 
of the multitude of men and women who, year in and year out, carry oh 
the civilian activities of the national government. Nine-tenths, or more, of 
the whole number constitute the far-flung force known as the executive 
civil service — ^^executive,^^ as being attached to the executive rather 
than the legislative or judicial branch of the government, and ^^civiV^ 
as differentiated from the Army, the Navy, the Marine Corps, the Coast 
Guard, and other establishments of a military character. Under our 
federal system, all of the states, together with their subdivisions, have 
civil services of their own; and in the aggregate the personnel on these 
levels, in normal times, heavily outnumbers that on the federal level.^ 
Starting with only some three hundred in 1789, the federal service, how- 
ever, mounted to 208,000 by the close of the nineteenth century, rose to 
above 900,000 under impact of the first World War, ran along between 
500,000 and 600,000 during the ensuing decade and a half, passed the mil- 
lion mark for the first time during the defense effort of 1940-41, stood at 
1,545,131 when Pearl Harbor plunged the country into war, reached an 
all-time peak at 3,156,953 on July 1, 1943,^ and after tapering off slightly 
in 1943-44 under the impact of a determined drive in Congress for the 
elimination of unessential personnel, stood at the still huge figure of 
2,888,900 in January, 1945. New war agencies, combined with expan- 
sion of the activities of existing agencies, invariably result in a greatly 
increased civil service in wartime. But nothing like the mushrooming 
of the federal service in 1941-43 was ever before experienced, or en- 
visaged, in this country. 

Contrary to popular impression, the federal civil service, even in peace- 
time, is not made up simply of '^'government clerks’^ engaged in dull 
routine. Instead, it contains a vast array of scientists, e.gf., chemists, 
biologists, agriculturists, medical officials, engineers (civil, electrical, 
hydraulic, mining, sanitary, road, etc.), foresters, geologists, agronomists, 
live-stock experts, entomologists, hydrographers; an impressive corps of 
economists, statisticians, and accountants; numerous lawyers; a great 

4 Thus in prewar years when the federal service numbered less than one million, 
state and local services together numbered from three to three and one-haff miJQions. 

2 Exclusive of 250,145 persons serving temporarily at one dollar a year or without 
compensation. 
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body of experienced and responsible administrators,^ Only a small pro- 
portion live and work in the national capital — on June 30, 1940 (to take 
a date when fairly normal conditions still existed) , 133,645 as compared 
with the 869,175 then constituting the field service, the latter perform- 
ing duties in all parts of the land, including the dependencies, and, in 
the case of the diplomatic and consular establishments, in foreign coun- 
tries as welL^ For many years before the war, the proportion of women 
in the service ■ remained fairly constant at around nineteen per cent. 
Under wartime conditions, however, it rose, in 1945, to thirty-seven per 
cent — ^the number of women employed (somewhat over one million) ex- 
ceeding the total of federal employees, men and women, during World 
War L® 

Earlier Personnel Problems — Spoils versus Merit 

Even though, by its nature, composed of subordinates, the civil service, 
on the national as on other levels, is therefore not a mere piece of powder- 
driven machinery — a simple collection of robots. Rather, it is a multitude 
of men and women, an aggregate — ^under swollen w^artime conditions of 
nearly three million human personalities; and wdiile the efficiency with 
which it discharges its functions depends to a degree upon the wisdom 
of the laws given it to administer, the intelligence of the supervision 
over it exercised from above, and the adequacy of financial provisions 
made for it, the matter of greatest importance is the fitness of the civil 
servants themselves for the jobs assigned them. For our purposes, dis- 
cussion of the federal civil service therefore resolves itself largely into a 
survey of different aspects of civil service personnel. How are civil 
servants recruited? Are they selected and appointed for reasons of 
demonstrated merit, or on merely personal and political grounds? Flow 
are they classified and paid? How is their work evaluated, and under 
what conditions are they promoted? How are removals made, and why? 

3- As far back as 1928, a Personnel Classification Board needed 1,300 pages of print 
to describe the naore than two thousand types of positions then existing in the field 
service alone. Twenty-three different kinds of engineers were enumerated. In discus- 
sions of the pbject, the terms ^ “officer'^ and ‘Wployee” are often used interchange- 
ably, There is, however, a distinction — an officer being properly a person appomted 
to a public position created by law, an employee a person merely hired to do certain 
work. The difference is that between, for example, a collector of internal revenue and 
a stenographer in his office. For the federal Supreme Court’s interpretation of the 
matter, see Burnap v. United States, 252 U. S. 512 (1920). 

2 Even under wartime conditions (in January, 1945), the number in Washington 
was only 256,043, or a little over nine per cent of the total. 

s Until 1932, the Civil Service Commission kept men and women eiigibles on 
separate lists, and certified to appointing officers from one list or the other as 
requested. In the year indicated, however, an amended rule authorized the Com- 
mission to merge the existing registers, and thenceforth to certify eiigibles without 
regard to sex unless the nature of the duties is such that, in the Commission’s 
opinion, they can be performed only by men or by women, as the case may be. In 
nprinal times, the^ preference given men who have been in military service operates to 
k4"ep the proportion of women lower than it otherwise would be (see p. 435 below) , 
Smoe 1933, one of the three members of the. Civil Service Commission has been a 
woman, -Eucile F. MoMillin, who has written Women in Federal Service (3rd ed., 
Washington, 1941). 



THE EXECUTIVE CIVIL SERVICE 421 

What arrangements are there for retirement? What opportunities have 
civil servants for bettering their condition? To what extent does the 
service offer opportunity for a career? 

For a generation or more after the national government was organized 
under the constitution, the selection and appointment of administrative 
officers and employees left little to be desired. Washington placed the 
matter at the outset upon a high plane by announcing his intention to 
''nominate such persons alone to offices ... as shall be the best qualified’^; 
and although the rise of political parties led his successors to give more 
weight to political considerations when filling posts as they fell vacant or 
as new ones were created, there were not many removals for partisan 
reasons — except during the first two years of Jefferson^s first adminis- 
tration. 

Then came the election of Andrew Jackson, and with it a new theory 
and practice as to personnel in the national government. Already, a 
Tenure of Office Act of 1820 had helped set the stage for a spoils system 
by fixing a four-year term for district attorneys, collectors of customs, 
and other groups of officials, thereby giving every incoming president 
a large number of positions to fill without the inconvenience of dis- 
covering reasons for removing competent incumbents.^ Out of Tennessee 
came Jackson with the conviction, first, that the duties of all public 
offices were (or could be brought) within the capacity of any man of 
intelligence, and, second, that "more is lost by the long continuance of 
men in office than is generally to be gained by their experience.” Put- 
ting his view into practice, the new chief executive did not indeed make 
the clean sweep of anti- Jacksonian office-holders for which many of his 
supporters clamored, but nevertheless filled substantially all posts falling 
vacant with men who thought as he did, and in addition removed, in 
his first year alone, officers and employees of all grades to the then 
unprecedented number of some seven hundred. 

The blame for fastening the spoils system upon the country is, how- 
ever, not to be laid entirely, or even mainly, at Jackson’s door. In the 
first place, partisan removals and appointments were already familiar 
in many states ^ and cities, the practice now being merely carried over 
in a large way into the domain of the national government. In the second 
place, the tightening up of party machinery, and the intensification of 
party politics, following the so-called "era of good-feeling,” would have 
led in any case, under conditions then existing, to an increased use of 
public offices as rewards for party service. Finally, Jackson’s views on 
office-holding, while abhorred by many people, were warmly endorsed by 

^ Until this measure was passed, it was customary for federal officials, except of 
course the president, vice-president, and heads of executive departments, to hold office 
during good behavior. Additional groups were brought under the terms of the act in 
later years, e. < 7 ., postmasters in 1836. 

2 Notably New York and Pennsylvania. See H. L. McBain, ^‘DeWitt Clinton and 
the Origins of the Spoils System,” Columbia Univ. Studies in Hist,, Boon,, and Pub, 
Law, XXVIII (New York, 1907). 
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those forces of the new (iemocracy, especially in the West and South, 
that had been mainly responsible for his election. When, in 1832, Senator 
William L. Marcy of New York summed up the arguments of Jack- 
sonians in the remark, ^To the victors belong the spoils,’^ he coined a 
phrase that struck home; removals, as well as appointments, for party 
reasons became part of the accepted order of things. 

People, however, could not wholly close their eyes to the system’s un- 
fortunate consequences. On all sides, experienced and worthy public 
officials were ousted to make room for political henchmen. The public 
services were thrown into demoralization every time a change of ad- 
ministration took place. The president was harassed almost beyond en- 
durance by place-seekers and their friends. Congressmen tended to become 
mere solicitors and dispensers of patronage. Administration fell to a 
generally low level; politics itself grew more mercenary and corrupt. 
As early as 1853 and 1855, Congress undertook, in a feeble way, to 
improve conditions by requiring that some thousands of clerkships in 
Washington be classified on a basis of compensation, and that candidates 
be appointed to these positions only after, examination by the head of the 
appropriate department. Even on this limited scale, the reform came to 
nothing; and an act of 1871, under which a civil service commission was 
set up and a limited scheme of competitive examinations introduced, 
proved almost equally barren of results. 

Happily, the cause— although subjected to merciless opposition and 
ridicule — ^was not lost. Able men turned their best energies to its sup- 
port; national and state civil service reform associations were organ- 
ized ; ^ recent ref orms in Great Britain were investigated and made 
familiar to American readers.^ Harper^ s Weekly, The Nation, and other 
influential Journals took up the fight; political parties found it advisable 
to put planks on the subject in their platforms; the assassination of 
President Garfield by a disappointed office-seeker in 1881 supplied dra- 
matic impetus, and the new president, Arthur, confounded the prophets 
by vigorously espousing the cause. The upshot was that, early in 1883, 
Congress passed a well-considered civil service act®— modeled on the 
English order in council of 1870, and commonly known as the Pendleton 

Eeform League (renamed, in 1945, National 
Civil Service League), founded in 1881 and today one of the most vigilant and 
influential agencies for promoting the application of merit principles in the national 
civil ^ service. On the League and its work, see P. M. Stewart, The National Civil 
Service Reform League (Austin, Tex., 1929). Good Government, published bimonthly 
at 67 W. 44th St., New York City, is the League’s official organ. 

2 Especially through a scholarly book entitled The Civil Service in Gfeat Britain 
(New York, 1880), written by an ardent reformer, Dorman B. Eaton, whom President 
Haj^es commissioned to study the British ^stem with particular reference to its 
adaptation to conditions in the United States. After ineffectual earlier efforts, Great 
Britain adopted, by order in council of 1870, a comprehensive merit plan which 
forms the basis of what is today the most carefully selected, and perhaps the most 
efficient, civil service in the world. See P. A. Ogg, English Government and Politics 
(2nd ed.). Chap. x. 

^ 22 U. S, Stat, at Large, AQZ. 
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Act— which from that day to this has been the basic law governing 
admission to the national civil service.^ 

Progress of, the Merit System to 194.0 

Two main lines of action were contemplated in this epoch-marking 
measure. One was the progressive classification of clerks and other em- 
ployees — first in the Treasury and Post-Office Departments, and after- 
wards, as the president should direct, in other departments as well The 
second was the extension to all such classified positions of the plan or 
principle of recruitment by competitive examination. At the outset, the 
reform did not extend far. In the first year, the number of positions 
affected did not exceed 14,000 (all in Washington), out of a total national 
civil service of some 110,000. Gradually, however, the number grew, in 
Washington and by extension also to some of the field services; so that 
by 1933, on the eve of Franklin D. Roosevelt^s assumption of the presi- 
dency, it exceeded 450,000, or some eighty per cent of the entire federal 
service. Much of the increase was, of course, automatic, arising from the 
expansion of staffs in branches of the service already on the classified 
basis. Other gains flowed, however, from occasional acts of Congress 
placing specified groups of positions, whether new or old, in the classified 
service,^ e,g.j an act of 1902 classifying the employees of the Bureau of 
the Census; and still others from executive orders issued in pursuance 
of discretionary authority conferred by the Pendleton Act or by supple- 
mentary statutes — as, for example, when President Cleveland brought 
into the classified service numerous positions in the internal revenue 
service and in the Department of Agriculture, or when President Theodore 
Roosevelt brought in the rural free-delivery employees and all fourth- 
class postmasters north of the Ohio and east of the Mississippi. As the 
Civil Service Reform League repeatedly pointed out, the presidents— 
perhaps chiefly because of the burdens which political appointments im- 
posed upon them and upon their heads of departments — commonly outran 
Congress in their desire to* see the competitive system extended; Congress, 
indeed, the League bluntly declared as recently as 1937, was always the 
chief obstacle to progress. 

The assertion is borne out not only by repeated failures of the two 
houses, when enacting legislation entailing large numbers of appoint- 
ments, to place the new positions in the classified service, but by actual 
recessions for which Congress, or at all events members hungry for 

3- Similar legislation soon followed in Massacliusetts and New York, and by this 
time one could say that the reform movement in American public administration was 
deMitely under way. Three score years, however, have left it short of complete 
success in the national domain ; while even yet only some twenty of the states have 
enacted service-wide merit laws. 

2 The term /‘civil service’^ is often employed loosely, and by people "^ho should 
know better, as synonymous with “classified service^’ or “competitive service.” The 
classified service (under the “merit system”) forms, of course, only a fraction of the 
civil service viewed correctly as embracing all persons in the public employ. 
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spoils, must be held responsible. Every new presidential administration 
saw advances on some sectors, but retreats on others — retreats forced 
on even such sterling friends of the merit principle as Presidents Cleve- 
land, Wilson, and Hoover. Retrogressive pressure was, of course, heaviest 
at times when a party long out of power suddenly found itself in control, 
e,g,, when the Democrats came in in 1885, 1913, and 1933, the Republi- 
cans in 1897 and 1921. And it proved effective, not because presidents 
and other appointing ofScers enjoyed the harassing experiences that go 
with spoils politics, but simply because an apathetic public permitted 
patronage-mongers in Congress, abetted sometimes, by heads of depart- 
ments who were primarily politicians, to push the merit system back 
from hard-won positions. 

^owem without Saying that the pattern presented by the classified 

of exten- service continued decidedly ^^spotty” — ^indeed was still so even under 

Sion to 1 1 • • 

Mgher normal conditions existing before the present war, and despite sig- 

nificant advances to be noted below. Extensions were rarely in accordance 
with any fixed plan, and recessions introduced further incongruities. Eor 
decades, the most obvious, minimum need was a general levelling up 
whereby all branches and grades of the service comparable with others 
to which the merit system had been extended should be brought under 
it likewise. On top of this, however, was the equally urgent need for 
extending the merit principle to higher levels of the service than had as 
yet been reached except at a few scattered points. To be sure, certain 
higher officials, including chiefs of bureaus and divisions, had for a good 
while been selected for their professional standing and retained in office 
during good behavior. Even these, however, were protected by no legal 
guarantees against removal at pleasure; and entire groups of intermediate 
and higher offices long remained on a frankly political basis — ^notably 
in the postal service, the customs service, the internal revenue service, 
the mint and assay services, the public lands service, the reclamation 
service, the immigration service, and the field services of the Department 
of Justice. Every one concedes that officers having to do in any important 
way with policy-framing ought to continue to be selected with a view 
to harmonious representation of public opinion — ^which normally means 
on a party basis; and, admittedly, candidates for higher posts as a rule 
cannot be tested, and would not submit themselves for testing, in the 
same way that potential clerks and. typists are examined; In our entire 
federal executive and administrative system, however, there were— in 
peacetime— not more than perhaps 1,200 officials who really had to do 
significantly with determiningpolicy ; there are well-known and adequate 
modes of ascertaining the fitness of candidates, no less for places of heavy 
responsibility in the government service than for positions of trust in 
great banking and business establishments; and, as has so often been 
urged by the Civil Service Commission, the Civil Service Reform League, 
and other interested and informed people, the whole number, with only 
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the exceptions mentioned, properly belong in the non-political competitive 
S3^stem.^ Economy and efficiency throughout the government depend very 
largely on the capacity and experience of these higher officers; political 
appointments at these levels have a demoralizing effect on the service 
from top to bottom; with these superior positions on a political basis, 
subordinates have little incentive to try to work up, no entirely adequate 
plan of promotions is possible, and the civil service can hardly be made 
a career, capable of attracting and retaining men and women of superior 
caliber. 

Chief obstacles to reform on these lines were — and to a degree still 
are: (1) reluctance of politicians, especially in Congress, to see so much 
valuable patronage cut off; (2) fear that the party in power v/ould be 
able to ^Treeze’^ the existing situation, assuring permanent tenure for its 
appointees; and (3) the fact that in the case of some 15,500 “presidential 
offices,’’ appointment was made by the president and Senate, so that they 
could not be brought under the merit system, on the regular lines, without 
legislation abrogating the Senate’s “advice and consent.” More than 
one president (including Taft in 1912 and Coolidge in 1924) recom- 
mended removal of the last-mentioned difficulty by legislation vesting 
appointment to the offices in question in the president alone, or in heads 
of departments — along with abrogation of the four-year term (or other 
fixed term) where such limitation persisted. But politicians, particularly 
in the Senate, W'ere always pretty solidly against the proposal. 

Franklin D. Roosevelt’s accession to the presidency in 1933, followed 
by the launching of the New Deal, opened the way for the merit system 
to be dealt some heavy blows. The Democrats were back in power after 
twelve lean years, and the rank and file were hungry for offices. Swift 
creation of new agencies of recovery and reform multiplied sharply the 
number of positions to be filled. And in the great majority of cases 
Congress exempted from the competitive system the hordes of new and 
transferred employees, leaving the way open for spoils at a juncture in 
the national life when nothing could have been less desirable. To be 
sure, a few of the new agencies — ^notably the Tennessee Valley Authority 
and the Farm Credit Administration — ^voluntarily decided to operate in 
accordance with merit principles. But as a result of wholesale exemptions 
by law, and of spoils raids in a good many of the older establishments 
as well, the service, as a whole so far slipped back that the proportion 
on a merit basis sank from some eighty per cent early in 1933 to hardly 

^ For dissent from this general proposition, however, see E. Cole, “The ‘Merit 
System^ Again,’^A.mer. PoliL Set. Rev,, XX^, 695-698 (Aug., 1937); and cf. W. R. 
.Davies, “Why I Believe in the Patronage System” Nat, Mun. Rev., XIX, 18-21 
(Jan., 1930), and W. Turn (a political boss), “In Defense of Patronage , Animls 
of Amer. Acad, of Polit. and Soc, Sd,, CLXXXIX, 22-28 (Jan,, 1937). There is a 
point of view that in the long run the best results will be attained by placing 
squarely upon appointing authorities full and unfettered responsibility for selecting 
personnel; also that the party system.— indispensable in a democracy — cannot sur- 
vive without patronage. 
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more than sixty -three per cent at the middle of 1937. An atmosphere 
developed in which the merit system was challenged and endangered as 
in few earlier periods of its history; indeed, there were efforts to repeal 
state civil service laws outright. 

Of course, things could not go thus badly without stirring protest. Out- 
side of government circles, the Civil Ser\dce Reform League, the Civil 
Service Assembly of the United States and Canada, the National League 
of Women Voters, and other organizations— and inside such circles, the 
National Legislative Council of Federal Employee Organizations and the 
Civil Service Commission — campaigned not only for a reversal of the cur- 
rent trend, but for an extension of the merit system to include every non- 
policy-framing group or grade. In 1937, the President's Committee on 
Administrative Management declared for extension of the competitive 
system, not only upward and outward, but also downward, so as to in- 
clude skilled workmen and laborers ; and in the same year, the President 
himself, who all along had assured the reformers that the system was in 
no danger at his hands and would be ^^extended and improved’^ during 
his administration, urged upon Congress that all except policy-maldng 
positions be placed under merit arrangements. 

At the opening of 1938, one would hardly have guessed that the merit 
system in the federal service was on the eve of its greatest triumphs; 
yet so it proved. To begin with, the President himself, in that year, ordered 
into the classified service all previously exempt nof-policy-determining 
positions over which he had the necessary power. The number, to be sure, 
was relatively small. But in 1940 Congress made up for a good deal of 
past dereliction by passing a significant measure — ^the Ramspeck Act — 
authorizing the chief executive to bring under the merit system a large 
share of the positions still excepted, giving incumbents classified status 
provided they (a) were certified as having served satisfactorily at least 
six months and (b) were successful in passing non-competitive qualify- 
ing tests. Under this authority, the all-time largest extension of the 
classified service took place in the summer of 1941, when at a stroke 
more than 182,000 persons were transferred. Indeed, the way now seemed 
open— except in so far as acts of Congress might bar it in the case of 
particular groups — for throwing the ever- widening boundaries of the merit 
system around far the greater portion of the federal service, aside, of 
course, from officials having to do with making policy.^ 

^ A word should be added about the special case of postmasters. Early in the cen- 
tury, fourth-class postmasters, postal clerks, letter-carriers, and other minor postal 
eruployees were placed in the classified service, postmasters of the first, second, and 
third classes, however, being left outside, partly at least because they could be ap- 
pointed only with confirmation by the Senate. President Wilson bettered the situation 
by instructing the Civil Service Commission to hold examinations for afi such 
positions and by undertaking to nominate in every case the candidate receiving the 
highest rating, tegardless of politics. President Harding let down the bars to political 
appointments by reverting to the earlier practice of nominating one of the three 
standing highest, though in 1936 President Roosevelt restored the procedure of 
President Wilson. Finally, two years later, in the Ramspeck-O’Mahoney Postmastei 
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The Merit System in Wartime 

One of the gravest problems raised by the defense effort launched in 
1940, and in still more aggravated form by our involvement in World 
War II in 1941, has heen that of manpower — for the armed services, for 
industry, for agriculture, and likewise, one hardly need add, for civil 
services (federal, state, and local). Even the multiplying activities inci- 
dent to the defense effort necessitated within a year an increase of federal 
personnel by upwards of half, and from the outset there was fear (al- 
though, if the truth be told, hope among some politicians) that the 
machinery for recruiting, testing, and grading potential employees would 
not prove equal to the task. The burden thrown upon the Civil Service 
Commission was, indeed, staggering, the more by reason of heavy losses 
of existing personnel both to military service and to competitive private 
industry. Not only, however— by employing every possible channel of 
publicity in order to attract capable people, by streamlining its pro- 
cedures, and by drawing upon state and municipal rosters of eligibles 
placed at federal disposal^ — -did the Commission contrive, for a time, 
to meet the demands upon it, but it succeeded reasonably well in main- 
taining the merit standards of the past, the competitive system proving 
stronger in the emergency situation than either friend or foe had antici- 
pated. By 1941, however-: — -with the federal service doubling in numbers 
prior to Pearl Harbor— concessions had to be made. As early as Sep- 
tember of the previous year, President Roosevelt had issued an executive 
order (similar to one issued by President Wilson in World War I) author- 
izing the Civil Service Commission, when in its judgment necessary to 
the best interests of the defense program, to suspend, in relation to any 
position or classes of positions, the competitiye provisions of the Civil 
Service Act, appointments under such suspensions being without civil 
service “status^^ and only for the duration of the emergency; and in 1941 
such suspensions became increasingly numerous as the only means by 
which the civilian defense services could be kept supplied with adequate 
manpower. 

Then came the war, and with it, in time, still another doubling of 
federal civilian personnel. For obtaining the requisite numbers, many 
expedients were employed — ^the task being made vastly more dijEcult, 


Act, Congress gave the examination system a statutory basis by placing the then 
14,800 first-, second-, and third-class postmasters in the classified service — on a special 
footing, to be sure, since incumbents continue to be appointed by the president and 
Senate, yet with indefinite , tenure, and with only candidates examined by the Civil 
Service Commission, and certified as having one of the three highest ratings, eligible 
to appointment. See Good LV, No, 3 (May-June, 1938). Even yet, 

however, congressmen and senators have a good deal of influence upon selections 
made from the highest three, and persons without such backing are likely to consider 
it useless to take the examinations. ^ ^ ^ ^ 

to certify eligibles from .state registers to fill federal positions, in oases 
in which the Commission had cooperated in conducting the state examinations, was 
acquired in 1938. . .. ■ , . v ^ ^ 
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of course, by the draining off (even from within the civil service itself) of 
still larger numbers of young men, and women too, into the armed 
services and their auxiliaries. Intensifying its recruiting program, the 
Civil Service Commission, in its own language, assiduously ''beat the 
bushes^^ for people who could be enlisted. Whenever possible, personnel 
was borrowed from private industry — although the wmr industries them- 
selves stood in need of millions of new employees. Many thousands of 
state employees were inducted into federal service, without prejudice to 
classification or salary. And, under drastic transfer powers given the Civil 
Service Commission by law, war agencies were furnished still other thou- 
sands transferred from federal agencies whose work w^as not of a defense 
nature. More and more, it became necessary to subordinate, or entirely sus- 
pend, age limits and experience requirements, and, in the more congested 
areas of the service, to waive various examination procedures completely. 
And when such expedients failed to meet the insatiable demands of the 
employing agencies, a new executive order of February 16, 1942, opened 
a way for "war service’^ appointments to many categories of positions 
with only "pass’^ (as distinguished from competitive) examinations, and 
without reference to classified status at all, yet carrying tenure, at the 
Commission’s discretion, for the duration of the war and for six months 
thereafter.^ Keeping its hand on the general situation as well as it could, 
the Commission nevertheless was obliged to see the departments and 
numerous wartime establishments fairly run riot with selection and dis- 
position of much of their personnel; and in 1943 an investigation con- 
ducted by Congressman Ramspeck brought to light abuses — especially 
in the form of over-staffing — ^which an act of Congress required the 
director of the budget to seek to remedy, even to the extent of fixing 
personnel ceilings for given establishments. Combined with a restraining 
influence exerted by the findings and recommendations of a Joint Com- 
mittee on the Reduction of Non-Essential Federal Expenditures (Senator 
Byrd of Virginia, chairman) , the Ramspeck investigation contributed to 
a tapering off in 1943 of the rate at which new federal personnel was 
being added; and of course this enabled the Civil Service Commission 
to recover some of its lost control. 

For the time being, the looser conditions forced by the emergency 
undeniably weakened the merit system, and at a juncture when it par- 
ticularly needed to be strong. The concessions made, however, were only 
temporary ; and one will hardly doubt that in so critical a situation it 
was more important to secure indispensable manpower (if not the best, 
then such as could be got) than to insist, uncompromisingly upon stand- 
ards capable of being realized only under more normal conditions. The 
saving factor was that, in so far as there was a let-down, it was dic- 
tated, not by partisanship, but solely by wartime necessity; and although 
the readjustment will offer difficulties, it is fair to assume that after the 

1 Federal Register^ Feb. 19, 1942. 
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war there will be a return to substantially the situation previously ex- 
isting.^ 

Throughout the war period, however, the merit system was not spared 
attack having partisan motivation. The principal form taken was a series 
of efforts, starting as early as 1935, to strengthen the interests of patron- 
'age by subjecting to senatorial confirmation all appointments in desig- 
nated agencies, or even all appointments whatsoever, carrying salaries in 
stipulated amounts — ^most commonly $4,500 a year or over.^ That nearly 
every appointee to a post for which the Senate confirms is actually 
selected by a senator (occasionally by a representative), and for political 
reasons, is common knowledge in Washington; and in recent years the 
Senate has been the scene of a determined drive aimed at multiplying op- 
portunities of the kind. Not all senators who have ranged themselves with 
the spoilsmen have been seeking spoils as such, or for themselves ; many 
have lent their support only because of a desire to curb abuses of author- 
ity by members of the executive branch of the government — ^bureaucratic 
abuses which, in both branches of Congress, have been widely believed 
to exist, and warmly resented. To the degree, however, in which the effort 
should succeed, its effect would be demoralizing, not alone because of the 
delays that would be entailed and the probably poorer appointments that 
would result, but especially because of the way in which hope for ad- 
vancement by merit rather than by political preferment — one of the 
surest guarantees of efficient service — ^would be frustrated. In 1942, a 
rider to a naval appropriation act applied the arrangement mentioned 
to the War Manpower Commission,® and another of the kind, tacked 
on a measure appropriating funds for the Office of Civilian Defense, was 
deleted in the upper house only by the casting vote of the vice-president. 

More ambitious was a bill introduced early in 1943 by Senator 
McKellar of Tennessee (sponsor of numerous patronage measures in past 
sessions, including the rider relating to the War Manpower Commission) 
providing ■ that both appointments and promotions to all posts in the 
executive civil service paying $4,500 or more — some 28,000 in number — 
not only should be confirmed by the Senate, but should be for four-year 

iThe federal civil service in wartime is discussed in L. V. Howard and H. A. 
Bone, Current Amencan Government (New York, 1943), Chap, iv; L. V. Howard, 
‘^War and the Federal Service, Amer. Polit. BcL Rev., XXXVI, 916-930 (Oct., 1942); 
and A. S. Flemming, “Emergency Aspects of Civil Service,^’ Pub. Admin. Rev., 1, 
25-31 (Autumn, 1940). It may be noted that, solidly entrenched as is the merit system 
in Great Britain, it proved necessary there also to permit numerous emergency war- 
time appointments to be made without competitive examination. 

2 The figure named was selected arbitrarily to mark a dividing line between “officers 
of the United States,” required to be appointed by the president with the advice and 
consent of the Senate, and “inferior officers,” who may be appointed by the president 
alone or by the head of a department. In occasional proposals, the figures S5,000 and 
$5,500 were employed; and in 1940 the "former was actually made operative in the 
Selective Service and Training Act, An act of 1937, applying the plan to the United 
States Housing Authority (but not long, in effect), stipulated $7,500. 

3tVith the result of seriously holding up needed field appointments until the ap- 
propriate Senate committees got aroim'd to considering them. Fortunately, the proviso 
lapsed at the end of the fiscal year. 
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terms only, and including present as well as future incumbents. Over the 
protest of a minority of the Senate judiciary committee (warmly backed 
by President Roosevelt) , which correctly contended that senatorial con- 
firmation should be restricted to policy-determining officials and not ex- 
tended to administrative, professional, and technical officers, the measure 
(with its coverage somewhat reduced, and shorn of the four-year term) 
was reported out and passed. In the House of Representatives, however, 
it met defeat. With respect to some matters, e.g., the regulation of lobby- 
ing, the Senate has a better record than the House. In connection with the 
civil service, however — at least of late — ^the situation is otherwise; al- 
though it is only fair to recognize that its constitutional power of con- 
firmation gives the Senate a vested interest not shared by the other 
branch.^ 

over all Notwithstanding the let-down made inevitable by the war, and also 
Advance the reactionary tendencies in the Senate just described, the merit system, 
over a period of years, has realized truly remarkable gains. But the fight 
to maintain and extend it has to be unremitting. In 1944, there was a 
serious threat that some 8,500 legal positions, brought into the classified 
service by executive order in 1941, would be withdrawn from it by con- 
gressional action;^ and a vigorous, although unsuccessful, attempt was 
made to prevent inclusion in the service of personnel employed in car- 
rying out a War Mobilization and Reconversion Act concerned with 
expediting reconversion from wartime to civilian production. Such reac- 
tionary efforts are to be expected, and some of them will succeed, at least 
temporarily. But the greatly enlarged number of civil servants now 
having classified status (including no small portion of the wartime 
increment), and the authority enjoyed by the president to add progres- 
sively to the number, mark an achievement of the first order in the fight 
for good government in this country. 

Recruitment Under the Merit System 

person- The primary object of the Pendleton Act and of the long line 'of later 
agencies: statutes and executive orders extending its provisions to additional groups 
1 . The of civil servants is, of course, to promote appointment on a basis of 
se^ice demonstrated fitness and to assure appointees security of tenure during 
mission good behavior. And to assist appointing authorities in finding persons 
qualified for places in the classified service, the law provides for a Civil 
Service Commission of three members, unattached to any executive de- 
partment or other agency, and appointed by the president with the 
advice and consent of the Senate (for no fixed term) under the limitation 

^The best recent study of senatorial confirmation/ in its political as well as other 
aspects, is A. W, Macmahon, ^‘Senatorial Confirmation,” PaiS. Admm. jKeu., IIL 281- 
296 (Autumn, 1943). 

2 The threat succeeded to the extent that Congress forbade the Civil Service Com- 
mission to use any part of its 1945 apprd|>riations for salaries and expenses of the 
legal examining unit which had been set up. 
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that not more than two of the members may be ^^adherents of the same 
political party/^ As time passed and conceptions of personnel administra- 
tion broadened; the Commission's functions increased; until nowadays it 
is found not only framing and administering competitive examinations 
and certifying lists of eligibleS; but classifying civil servants, making rules 
and regulations providing for in-service training, investigating charges 
of political activity, keeping service records reported to it by the estab- 
lishments, administering the retirement law, and doing numerous other 
things related to the upbuilding and improvement of the federal service. 
Under ^Var service regulations’’ embodied in executive orders of 1942, 
it also has had, at least for the time being, wide authority to transfer 
employees from one agency to another (or even to private industry) 
without the consent of either the employee or the agencies affected. A 
staff of some 6,000 (double the pre-war figure) is maintained; under 
a wartime reorganization effected in 1942, functions are distributed 
among divisions such as personnel, personnel classification, examining 
and personnel utilization, retirement investigations, appeals and review, 
service records, budget and finance, and information; in principal cities 
throughout the country are located thirteen regional offices (each under 
a regional director) and also twelve branch offices; and field organiza- 
tion is completed by more than 5,000 local examining boards, made up 
of postmasters, collectors of revenue, and other national officers who 
from time to time are called into special service for this purpose by the 
Commission, without extra pay, and who hold ^^ssembled,’^ i.e., group, 
examinations at first- and second-class post-offices— about 150 of the 
number being rating boards at navy yards, arsenals, and other federal 
^‘workshops,” charged with conducting chiefly ^^unassembled,” i,e,, indi- 
vidual, examinations designed for skilled and unskilled laborers,^ 

Within the limits of its powers and resources, the Civil Service Com- 
mission has served the country usefully over a long period of years. For 
some time before the war, however, it was being criticized for frequently 
being behind in its work, for not maintaining sufficiently close contact 
with schools and colleges with a view to encouraging more adequate 
educational preparation for the national service, for neglecting to culti- 
vate cooperating relations with state and municipal commissions, for 
failure to develop a system of competitive examinations for promotions, 
and for many other alleged or actual shortcomings. The truth was that, 
as the President’s Committee on Administrative Management freely 
conceded in its report of 1937, the Commission never had been given 
adequate financial support, 'and therefore of necessity was under-staffed. 
Doubtful, on general principles, about the suitability of boards or com- 
missions for carrying on work of an administrative character, the Com- 

^ During the fiscal year ending June 30, 1940 (the last before an abnormal situa- 
tion was precipitated by the national defense effort), a total of 839,112 persons were 
examined ! 374,890 of the number received a passing grade; and 102,366 obtained 
appointment. oj the U. S: Civil Service Commission (1940), 131. 
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mitteCj indeed, did not hesitate to recommend a drastic reorganization 
under v/hich (1) the Commission should be replaced altogether by a 
single executive officer, to be knoTO as the Civil Service Administrator, 
appointed by the president and Senate on the basis of open competitive 
examination, responsible as is the existing Commission exclusively to 
the president, and charged generally with whatever duties and powers 
the Commission then had, together with other functions which the new 
official should be given authority to develop, and (2) a non-salaried 
Civil Service Board of seven members should be set up, appointed by 
the president and Senate, drawn from outstanding representatives of 
business, education, labor, agriculture, and similar interests, and charged 
with broad functions of observation, investigation, advice, and planning, 
in the name of the general public.^ The proposal never was acted upon, 
and quite possibly never will be; although, in the main, it was revived 
unofficially in a study of the civil service published in Fortune in 1943,^ 
and some of the concepts upon which it was grounded can hardly fail 
to influence the future development of civil service administration on 
all levels of government. However, the new burdens thrown on the Com- 
mission after 1940 by current enlargement of the peacetime classified 
service, and especially by mounting wartime demands, convinced Con- 
gress of the necessity for far more adequate financial provision; and of 
late the Commission's budget has been more than three times that of a 
few years ago. Out of the Commission's hectic wartime experience will 
undoubtedly come some lasting benefits, among them better financing, 
more liberal staffing, and closer relations with personnel machinery in 
states and municipalities.^ 

For the furtherance of personnel work, various executive departments 
and establishments began a good while ago to appoint personnel directors 
and other such officials of their own; and an executive order of 1938, 
revising the Civil Service Commission's rules, prescribed, among other 
things, that thenceforth a division of personnel supervision and manage- 
ment, under a director, should be maintained in every department and 
major independent establishment, each director to be appointed, under 
the merit system, by the department or establishment head. Still further 
to encourage coordinated attack upon personnel problems, these several 
agency directors, along with one representative each of the Civil Service 
Commission and the Bureau of the Budget, and such additionaT persons 

^Report of the President's Committee, 9-11. For a trenchant criticism of the pro- 
posers, see L. Meriam, Personnel Administration in the Federal Government (Brook- 
ings Institution Pamphlet Series, No. 19, Washington, 1937). 

2^^Better Bureaucrats,” Fortoe, Supp., Ft. IV, pp. 10-12 (Nov., 1943). 

3 On the Commission and its peacetime work, see B. H. Smith, “The United 
States Civil Service Commission/^ Service Moriographs, No. 49 (Baltimore, 1928); 
also the Commission's annual reports. For complete text of Executive Order No. 
7915 of June 24, 1938, revising the rules under which the Commission normally op- 
erates, see Annual Report of the U. S, Civil Service Commission 48-58. Most 

of the new features were aimed at improving the Commission’s examining procedures 
and promoting in-service training for employees. 
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as the president ‘may name, are linked up in a Federal Council of Per- 
sonnel Administration which, in 1940 (with the representation of the 
Commission increased to three) was by executive order made an arm of 
the Civil Service Commission itself.^ 

OflScials and employees, high and low, remaining outside the classified 
service are selected and appointed (chiefly by department heads) as 
political or other considerations — ^not, of course, excluding fitness— may 
dictate. Those within the classified ranks, however, are chosen by methods 
which it is now desirable that we examine a little more closely. With the 
exception of relatively few posts filled through non-competitive, or 
^^pass,’’ examinations,^ “classified^^ appointments are made only on the 
basis of the showing of candidates in competitive tests. These tests are 
arranged by the Civil Service Commission, announced in advance in 
newspapers and on placards displayed in post-offices and other public 
places, and administered in various cities throughout the country by the 
examining boards. They may be either written or unwritten, or both. 
Candidates for the great bulk of positions of a clerical or other sub- 
ordinate nature are examined in groups, and exclusively in writing ; those 
seeking positions which call for scientific, technical, or other special 
attainments — e.g., in the Public Health Service, the Agricultural Research 
Administration, or the Bureau of Standards — are rated, either competi- 
tively or otherwise, in respect to experience, education, training, and 
fitness, as ascertained usually by interviews and testimony rather than by 
formal written examination. In the preparation of examination ques- 
. tions, the Commission enlists the aid of experienced persons in the several 
departments, and occasionally of academic and other outside experts. 

The law requires examinations to be “practical in their character,” 
and, so far as possible, to “relate to those matters which will fairly test 
the relative capacity and fitness of the persons examined to discharge the 
duties of the service into which they seek to be appointed.” Herein our 
American system differs considerably from the British. In Great Britain, 
the competitive principle operates at higher levels of the official hierarchy 
than with us ; public service is looked upon to a greater extent as a pro- 
fession, and even a career; and the main object of examinations is to 
recruit the service (especially that portion of it embraced in the “admin- 
istrative class”) from young men and women who expect to spend their 
lives in public employment, and whose education and native ability make 
it probable that they will rise from one grade to another and steadily 
grow in usefulness as administrators. Hence, British examinations are 

3- The chairman of the Council is Mr, Frederick M. Davenport, head of the National 
Institute of Public Affairs, a private organization which every year, in normal times, 
places forty or fifty college and university graduates as unpaid internes in various 
federal establishments. On the activities of the Federal Council, see Good Govern^ 
merits LXI, No, 3 (May- June, 1944). 

2 That is, posts so filled at original appointment, as distinguished from those occu- 
pied for the time being by incumbents merely ‘‘covered in” (as under the Ramspeck 
Act of 1940). 


Bxami* 

nations 


Contrast 
of Amer- 
ican and 
British, 
systems 



Making 

appoint- 

ments 


434 INTRODUCTION TO AMERICAN GOVERNMENT 

framed mainly with a view to testing the candidate's attainments and 
capacity. Mathematics, history, philosophy, the classics, natural science 
— ^these and other branches of higher learning receive much emphasis. 
Even the examinations for positions of a purely clerical nature are framed 
on these lines, though naturally confined to more elementary subjects. 
Under the American plan, the object, in the majority of cases, is not 
primarily to test general attainments and capacity ; rather, it is to ascer- 
tain the applicant's technical proficiency and present fitness for the 
kind of work that he seeks. “There is something to be said, of course, for 
both systems. The American is more democratic; it exacts little of the be- 
ginner in the way of knowledge, and it affords a haven for men and 
women of all ages who are attracted by its pecuniary rewards, modest 
though they are. This, however, is about all that can be said for it. The 
British system is less democratic. But it attracts to the public service 
men and women who, on the average, not only are younger and more 
energetic than American appointees, but better fitted by education, and 
probably native capacity as well, to become increasingly able, useful, and 
responsible oflBcials.^' ^ The traditional American approach to the matter 
is not likely to be given up. To a limited extent, however, we have veered 
in the direction of the British viewpoint, as when, in 1934, the Civil 
Service Commission began setting up “registers” for junior professional 
assistants, with examinations of general rather than specific nature and 
open only to graduates of colleges and universities.^ 

Formerly, aliens were permitted to take the examinations, and occa- 
sionally they received appointments. Examinations nowadays, however, 
are open only to citizens, except in the rare event of a lack of citizen 
applicants. There is no fee; even in peacetime, the number of different 
examinations for positions of various kinds exceeded 1,700; and nor- 
mally, although of course not during war, the number of persons exam- 
ined is far in excess of the number of places to be filled. 

On the registers of the Civil Service Commission, at Washington and 
in the ofiices of the regional directors, are kept the names of all persons 
who have passed the various examinations with a grade of 70 or above.® 
Appointment, of course, withdraws a name from the list; and after a year 
the name of any person not receiving appointment is stricken off (unless 
the Commission, preferring not to hold a new examination, extends the 
period), to be restored only if another examination is passed successfully. 
When a clerk or stenographer or other employee in the classified service is 
needed by a department, the Commission supplies the appointing officer 
with the names of three persons who stand highest in. the appropriate 

i-P. A. Ogg, English Government and P6 (2nd. ed.), 231-232. 

2 See F. M. Davenport, L. B. Sims, et “Political Science and Federar Employ- 
ment,” Amer, Polit. Sci. Bet;,, XXXV, 304-310 (Apr., ^1941) . 

3 The procedures described in this paragraph are those operating before temporary 
and confusing changes of many kinds were made/necessary by defense and war emer- 
gency, and now awaiting revival (in so far as waived) when normal conditions letum. 
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list of eligibles. The officer normally appoints one of the three, and the 
other two resume their places on the waiting list.^ If no one of the three 
is appointed, the officer must be prepared to assign some good reason 
when asking for more names. By way of a check on the judgment of the 
examiners and appointing authority, every appointee is placed on proba- 
tion for a period of six months (a year, in the case of certain positions, 
if the Commission and department agree) . During this time, he can be 
removed summarily, with no reason assigned except that his work is un- 
satisfactory. If retained longer, however, he gains ^^civil service status, 
with such security of tenure as the law guarantees.^ Removals during the 
probationary period are extremely few — fewer, one may add, than they 
should be. 

In practice, appointments in both the classified and unclassified service 
are heavily affected by two special procedures for which the laws pro- 
vide, i.e.j veteran preference and geographical distribution. From as far 
back as the Civil War, honorably discharged veterans, and wives or 
widows of such, have, under varying regulations, been eligible for civil 
service positions on terms easier than those otherwise applying; and 
even before 1941 nearly one-fourth of all new federal appointments 
were going to ^^preference eligibles’’ on this veteran basis. In anticipation 
of employment diflSculties for discharged veterans after the present war, 
President Roosevelt, early in 1944, reaffirmed the general principle of 
civil service preference for ex-service men; and at his request, Congress, 
in the following summer, passed the Scrugham-Starnes (Veterans’ Prefer- 
ence) Act,^ not only making veterans exclusively eligible for specified 
kinds of minor civil service jobs and empowering the president, for five 
years after the war, to add to the list, but providing also for (1) arbi- 
trarily adding ten points to the earned examination ratings of honorably 
discharged ex-service men and women with service-connected disabilities, 
wives of disabled ex-service men, and unmarried widows of ex-service 
men, (2) placing all such persons at the top of the appropriate registers of 
eligibles, except in the case of professional or scientific positions paying 
more than $3,000 a year, and (3) adding five points to the earned exam- 
ination ratings of honorably discharged ex-service men and women not 
disabled. The idea that the nation should suitably compensate those 
who have risked their lives in its defense, and should take care of those 
who have incurred physical or mental injury in doing so, is sound. From 

3- The ^^rule of three/^ making it possible for the candidate highest on the list to be 
parsed over in favor of the second or third, is characteristic of the American system. 
In Great Britain, only one name is submitted and the candidate standing highest can 
be certain of appointment, barring very xmusual circumstances. Of course, it some- 
times happens under any system that a person to whom appointment is offered no 
longer wants it, because, perhaps, of having secured more desirable employment. In 
such a case, the appointiiig authority simply turns to another eligible. 

2 As pointed out above, large numbers of wartime appointees brought iato the 
service through relaxation or suspension of the rules have not received ‘^status^^ and 
have claim to their jobs only up to six months after the end of hostilities, 

^ Public Law 309^7 8th CoTig, 
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the point of view of good administration, it is, however, unfortunate that 
we have fallen into the habit of discharging this obligation, not alone 
by pensions, '‘bonuses, '' hospitalization, and the like, but by permitting 
the civil service to be permeated increasingly with persons whose claims 
are in many instances foreign to the considerations that ought to govern 
when public employees are being selected. In view of the unprecedented 
numbers of ex-service men and women likely to seek employment after 
the present war in a federal service destined to be reduced sharply in 
personnel (perhaps to 1,500,000) , a very large proportion of new appointees 
indeed (except to more technical positions) may for years be drawn 
from the ranks of preference eligibles — especially if the pressure is in- 
creased by depression conditions in the country.^ 

Another restriction upon the free working of the merit system has 
arisen from a requirement of the Pendleton Act that has always had a 
particular appeal for members of Congress with a weakness for patronage, 
namely, that “as nearly as the conditions of good administration war- 
rant,^’ appointments in the departments and independent offices at Wash- 
ington shall be apportioned among the several states and territories and 
the District of Columbia on a basis of population. To be sure, during the 
present war, this provision has been suspended by law. But there is no 
reason to doubt that before long it will be revived. Under its workings 
before 1942, applicants who had profited by veteran preference were, by 
executive order, not taken into the reckoning; and in any case the rule 
could be applied in only a rough sort of way, for the Teason that eligibles 
from many Southern and Western states were not sufficiently numerous. 
Congressmen irritated by the disproportionately large number of posts 
in the national capital held by residents of Virginia and Maryland 
introduced plenty of resolutions of inquiry and protest; and final action 
on the Ramspeck Act of 1940 was delayed several months by wrangling 
over the matter. As a rule, however, it could be shown that the dis- 
crepancy arose from the congressmen’s own constituents failing to qualify 
in adequate numbers, as well as from the tendency of employees in the 
now populous District to disperse for residential purposes through ad- 
joining areas of the contiguous states. Even as imperfectly applied, the 
principle of geographical apportionment has resulted, in point of fact, in 
the appointment of many persons of inferior rating. 

Discipline, Removal, Promotion 

The merit system was introduced not only to improve the methods by 
which civil servants are selected, but also to afford a security of tenure 

1 It is, of course, not to be overlooked: that employment in state and local govern- 
ments will furnish some aaditional outlet. Here (in contrast with the national gov- 
ernment) there will be an increase of positions after the war. The general subject of 
veteran preference is discussed at length by J. F. Miller in C. J. Friedrich et ah. 
Problems of i/ie Public jSomce (New York, 1935), 243-334; on the post- 

war problem, L. B. White, “Veterans* Preference— A Challenge and an Opportunity/' 
State Government, XVII, 459-461, 469-472 (Dec., 
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never enjoyed under the sway of spoilsmen. Opponents of the reform 
sought to discredit it by arguing that protected employees, feeling them- 
selves safe, would grow careless and inefficient. There was no intention, 
of course, that such results should be permitted to follow; and while it is 
probably true that governments are, on the whole, more lenient with those 
who serve them in civil capacity than are private businesses with persons 
on their payrolls, the regulations applying to our national service (both 
classified and otherwise) contemplate full powers of discipline and re- 
moval — so long, in the case of the classified service (says one of the 
rules), as ^^like penalties shall be imposed for like offenses, and no dis- 
crimination shall be exercised for political or religious reasons.” ^ Every 
member of the service is liable to disciplinary action at the hands of some 
superior authority; and such action may range all the way from mere 
reprimand to suspension (not to exceed seventy days) , reduction in rank 
and pay, and, in extremer cases, removal. 

For it must be noted that development of the merit system has in no Removals 
wise abrogated the judicially established principle that the power to 
appoint normally carries with it the power to remove. What the rules 
(statutory or otherwise) do is merely to give merit appointees protection 
against arbitrary and unreasonable removals, such as officials outside the 
classified service have no legal ground for claiming. In the main, this 
protection consists in requiring that removals shall be made only — as an 
act of 1912 puts it — ^ffor such cause as will promote the efficiency of the 
service,” that refusal to contribute time or money to a political party 
(or, on the other hand, making a contribution, of money at all events) 
shall in no case be ground for removal, and that removals shall be made 
in a manner essentially fair to the employee involved. Fairness is con- 
strued to require that the employee be furnished with a written statement 
of the charges against him and that he be allowed reasonable time in 
which to make a written reply Unlike employees under most state and 
municipal civil service systems, however, he has no right to an oral hear- 
ing or trial before dismissal takes effect, although he may be allowed one 
as a matter of grace; nor can he expect any court to intervene in his 
behalf. Within the substantive and procedural limitations thus imposed, 
the appointing authority (the head of a department in the great majority 
of cases) can sever from that part of the service within his jurisdiction 
any person whom he judges to be incompetent, dishonest, disloyal, or 
otherwise a hindrance to good administration.® 

1 Rule XII, §2, 

2 XII, § 1. Cf. H. C. Westwood, “The ^Righfi of an Employee of the United 
States Against Arbitrary Discharge,” Geo, Washington Lam, Rev., VII, 212-232 
(Dec., 1938). 

* ® The international situation of recent years, and particularly the war, inevitably 
brought to the fore the matter of disloyalty and subversive activities within the 
service. Proceeding on lines of extremely doubtful constitutionality, Congress tried 
its hand at purging the service of members alleged to be guilty of subversive activi- 
ties, but ended with only a dubious action undertaking to separate three persons 
from the federal payroll (see p. 361 above). Two successive interdepartmental com- 
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Immunity Included in the protection thrown around members of the classified 
pressS^s is immunity from pressures of a partisan nature. By terms of the 

Pendleton Act, no classified officer or employee may be solicited anywhere 
for political funds by a congressman^ senator, or federal office-holder — or 
indeed by any person whatever within a building used by the federal 
government. There is nothing to prevent such solicitation by non-office- 
holders, so long as they do not invade a government building for the 
purpose, and sometimes officers and employees are in this way practically 
coerced into making contributions. No one, however, may be removed, 
demoted, or even threatened, by his superior either for making or for 
refusing to make a political contribution. 

S?aints In return, members of the service — although, of course, permitted to 
partisan vote,^ and likewise to express privately their opinions on political issues — 
are required to abstain from activities of a partisan character. From 
1907, a rule, based on an executive order, has forbidden members of the 
classified service to take any “active part in political management or in 
political campaigns” — a regulation construed by the Civil Service Com- 
mission to debar them from membership in party conventions, addressing 
party gatherings, participating in the preparation of party resolutions 
or platforms, serving on party committees, assisting in getting out the 
voters on election day, serving as election officers, distributing cam- 
paign literature or emblems, arranging party meetings or demonstrations, 
publishing anything in the interest of a particular candidate or party, 
and a long list of other activities having a partisan aspect — although not 
including mere passive attendance at party meetings or making con- 
tributions to party funds through persons not connected with the federal 
government. And, although the Commission (itself largely without power 
of removal U long complained that infractions which it looked into and 
reported were frequently ignored by the authorities, e.g., department 
heads having power to remove, partisan abuses at the hands of federal 
civil servants in times past must, in the main, be laid at the door, not 


mittees carried on laborious inquiries into large numbers of charges made against 
individual employees, but came out with results of so negative a character that the 
committees themselves pronounced their work not worth while. Finally, the Civil 
Service Commission, throughout the war period, looked into numerous cases involving 
persons admitted to the service on a temporaiy basis subject to later investigation 
and certification. The total of removals has," however, not been large. For a full and 
authoritative discussion of the entire matter, see R. E. Cushman, “The Purge of 
Federal Employees Accused of Disloyalty Pub, Admin. Rev., Ill, 297-316 (Autumn, 
1943). In 1944, the Civil Service Commission set up a loyalty rating board to 
investigate applicants for civil service positions whose loyalty is called in question. 

Many, however, ^ are non-voters because of having no residence except in the 
District of Columbia. See p. 714 below. 

2 Except in the case of its own employees. A widespread impression that the Com- 
mission has general power to dismiss civil servants is erroneous. Employees admitted 
temporarily and subject to later investigation can be discharged by the Commission 
if the results of the investigation prove unsatisfactory. But once a person is in the 
service with permanent status, the Commission cannot, of its own motion, get him 
out — unless it can show that he secured status by misrepresentation or other fraudu- 
lent means. 
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of the classified service, but of that portion of the service remaining on 
a political basis. 

To meet this situation, Congress, in 1939, passed the first Hatch Act,^ 
designed to prevent “pernicious political activities’’ on the part, not 
only of classified federal employees, but of all federal employees except 
only those occupying policy-determining positions. To be sure, restric- 
tions upon soliciting political contributions from classified civil servants 
were not carried over to the unclassified. But — aside from persons covered 
by the exception mentioned — all officers and employees of the United 
States, classified and unclassified alike, were forbidden to take any active 
part in political management or political campaigns, or to use their 
ofiicial authority with a view to affecting in any way “the election or 
nomination of any candidate” for a federal office. Officials in the non- 
classified service may, to be sure, publicly voice their opinions on politi- 
cal subjects and candidates, provided (the attorney-general has ruled) 
they do it “not as part of an organized campaign”; members of the 
classified service may express such opinions only privately. And the act 
is construed to forbid every civil servant to whom it applies to become 
a candidate for any elective state, territorial, or municipal ofiice— at all 
events, if campaigning is involved.^ 

When approving this legislation, President Roosevelt called attention 
to the fact that it applied to officers and employees of the federal govern- 
ment only, and recommended that it be extended to cover “state and 
local government employees participating actively in federal elections.” 
The upshot was a second Hatch Act,^ in 1940, (1) forbidding employees 
of state and local governments, if engaged in full-time activities financed 
wholly or in part by federal funds, to use their official authority in such 
ways as to interfere with any presidential or congressional nomination 
or election, and (2) forbidding any persons whose principal employment 
is in a federally aided activity (a) to use official authority or influence 
for the purpose of interfering with any federal nomination or election, 
(b) to coerce, command, or advise any other such employee to make a 
political contribution or loan,^ and (c) to take any active part in political 
management or a political campaign.® Not so long ago, the number of 

153 U. S. Stat. at Large, 1197. 

2 Advantage was taken of this legislation to incorporate a section forbidding any 
federal officer or employee to advocate overthrow of the constitutional form of gov- 
ernment or to be a member of any political party or organization doing so. 

In 1944, when twelve members of the United Federal Workers of America (a C J.O.- 
affiliated organization of federal employees) brought an action to test the constitu- 
tionality of the prohibitions upon political activity contained in this first Hatch Act, 
the U. S. District Court for the District of Columbia fully upheld the provisions’ 
validity.:'"", , 

^ B. Siat, at Large, 767, 

^This added restriction of a financial nature constitutes the only significant 
difference between the regulations applying to the body of employees here dealt with 
and those applied to regular federal employees by the first Hatch Act. 

5 The second Hatch Act was notable also for its drastic changes in the regulations 
governing the collection of campaign funds. This feature, however, has been treated 
elsewhere (see pp. 196-197 above). ■ 
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persons affected by legislation on these lines would not have been large. 
The enormously increased interlocking personnel of federal^ state, and 
local governments incident to New Deal undertakings and to defense and 
war activities has, however, brought some hundreds of thousands of state 
and municipal employees into a position to feel the force of the new 
restrictive measures. 

In the case of regular federal employees, the principal difficulty arising 
from the Hatch legislation is that of interpreting the meaning and scope 
of ^‘political activities’’; and some more or less arbitrary decisions have 
had to be made. Thus, a federal employee may not serve as a delegate 
to a party convention,^ and if present as a spectator must take no part 
in deliberations or demonstrations, yet he may not only attend a primary 
meeting or a caucus but speak and vote; an official may belong to a 
political club, but may take no part in its activities; if in the unclassified 
service, he (as indicated above) may express political opinions publicly, 
but not as a participant in a campaign; he may not pass out campaign 
buttons or badges, but may wear either. The second Hatch measure 
offers the additional difficulty of determining what persons are covered, 
and how much of the time — a difficulty arising chiefly at the point where 
the law makes its restrictions applicable to persons whose “principal 
employment” is a federally aided state or local activity. Take, as a single 
illustration, the case of state highway commissioners. As a rule, such 
commissioners give only a small portion of their time to the work of the 
highway commission; the remainder they devote to their other interests, 
as farmers, shopkeepers, and what not. Are they not therefore exempt 
from the Hatch Act’s provisions? The Civil Service Commission has said 
that they are not — on the ground that their principal stccte employment 
is with an activity financed wholly or in part from federal funds. How- 
ever, concedes the Commission, such commissioners are affected by the 
act only during the time while they are actually engaged in state highway, 
work- — ^which means that during some days of the year they may not 
engage in political activities and during the remainder they may do so 
as freely as they like. The same curious situation exists, of course, in the 
case of the part-time members of all state boards and similar agencies 
where federal funds are involved. Even minor employees working on a 
per diem basis are similarly covered — ^and similarly exempted.^ Full au- 

1 At a stroke, the notoriously heavy participation of federal office-holders in 
national and state party conventions — ^always a great advantage to any party in 
power, and to the ^Administration” as against other interests in the party— became 
a thing of the past. More than fifty per cent of the members of the Democratic 
national convention which renominated President Roosevelt at Philadelphia in 1936 
were postmasters, marshals, revenue collectors, district attorneys, and other federal 
officials. Some votes in Congress for the Hatch legislation were motivated by no 
loftier purpose than to make it more difficult for Mr. Roosevelt to control the 1940 
convention and perchance to win a nomination for a third term, 

2 Controversy having arisen over whether teachers in land-grant colleges and in 
vocational schools receiving federal funds were covered by the legislation, Congress, 
in 1942, passed an act expressly exempting them from many, although not all, of the 
law’s,';' provisions. ; . 
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thority, not only to decide matters like these, but also to inquire into 
every alleged violation of the law, is vested in the Civil Service Com- 
mission, and every federal agency through which funds are dispensed 
to the states or to local units is held responsible for reporting to the 
Commission' all delinquencies discovered or suspected within its domain.^ 

If, on being informed of the guilt of any one of its employees, a state or 
local agency does not dismiss him, the federal agency controlling the 
grants or loans must withhold a sum amounting to double the offender’s 
salary. 

To regard either the foregoing or any other ^'clean politics” legislation 
as capable of completely eliminating ^^pernicious political activities” 
would, of course, be naive; and, not only have there been violations of 
the new laws, but efforts have several times been made to weaken them 
by qualifications and exemptions, with the more or less openly avowed 
purpose of eventually bringing about their repeal. When, however, one 
recalls the scandalous political activities of federal ofSce-hoIders in the 
elections of 1934, 1936, and 1938 (especially in the form of seeking to 
herd relief workers to the polls), and likewise the brazen public asser- 
tions of certain among them that people on the federal payroll must 
^^stick together” and ^^keep their friends in power,” ^ one realizes that 
in the past half-dozen years a notable new chapter in the history of 
American political reform has been written. It is to be hoped that reac- 
tionary and self-seeking politicians will not be permitted to erase it.® 

In the business and professional world, it is recognized that nothing 
contributes more to the efficiency and morale of a staff than reasonable iinsojved 
assurance of advancement in rank and pay, not according to mere 
seniority, but under flexible arrangements placing a premium on merito- 
rious service. The same holds true in public administration, even though 
the fact has not always been so clearly perceived. No aspect of our 
American civil service (national, state, and municipal) has, however, 
given more trouble; two major special committees which during 1941-43 
made extensive studies of the federal service concurred in the opinion 

^The question of whether the federal government can validly curtail the political 
activities of employees of state and local governments in the manner provided for in 
the Hatch legislation remains to be finally determined judicially. Inasmuch, how- 
ever, as federal grants to states are made almost invariably on a basis of conditions 
stipulated from Washington, there seems no good reason why restraints upon polit- 
ical activities of employees may not be added to other requirements imposed; and 
apparently this was the view of a United States district court in JSTew York which 
in 1944 pronounced the legislation constitutional. 

2 It was largely by way of reaction against the unhappy experiences of this period 
that Congress and the president were brought to the point of action in 1939-40. 

3 Por a fuller analysis of the Hatch Acts and some of the questions arising under 
them, see L, V. Howard, ^Tederal Restrictions on the Political Activity of Govern- 
ment Employees/^ Amer. Polit. Sd. Rev., XXXV, 470-489 (June, 1941), and J. R., 

Starr, “The Hatch Act — ^An Interpretation,” Nat. Mu7i. Rev., XXX, 418-425 (July, 

1941). Cf. y. 0. Hey, Jr., “The Hatch Act Extension and Federal-State Relations,” 

Pub. Personnel Rev., I, 30-35 (Oct., 1940); U. S. Civil Service Commission, Inter- 
pretation of the Hatch Act and Regulation of Political Ac (Washington, 1940), 
and Political Activity and Political Assessments of Federal Office-Holders and 
Employees (Washington, 1944). 
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that the problem has not yet been solved, and in urging that, in the 
interest of employee morale, a ^'sound promotion system’^ be adopted 
and the Civil Service Commission made responsible for watching over 
its operation.^ There is even disagreement as to the extent to which a 
^^closed^^ system, i.a., one under which positions of higher grade are filled 
from within the service, is to be preferred to an ^'open^^ system, under which 
such posts are filled either from within the service or by bringing in 
persons from the outside. In the Pendleton Act, we read that no classified 
oiEcer or employee shall be promoted ‘Tmtil he has passed an examina- 
tion, or is shown to be specially exempted from such examination^^; and 
a supplementary rule promulgated by the president enjoins that ^^com- 
petitive tests or examinations shall, as far as practicable and useful, be 
established to test fitness for promotion in the classified service/' Even 
these regulations recognize that promotion cannot be made a simple 
automatic matter of examination; and experience has taught that, how- 
ever useful examinations for the purpose may sometimes prove, the 
fairest and best basis for promotions is likely to be — as a national Com- 
mittee on Civil Service Improvement affirmed in its report of 1941 — ^not 
formal examinations, however searching, but actual records of employees' 
competence, diligence, resourcefulness, and fidelity, checked by the ob- 
servation and judgment of their superiors. Two great obstacles, how- 
ever, arise: (1) the circumstance that under our scheme of recruitment, 
placing relatively little stress upon broad capacity and promise, there 
is sometimes only a scant reservoir of talent within a given branch of 
the service upon which to draw when places of considerable importance 
are to be filled; and (2) the fact that, notwithstanding the recent notable 
extension of the merit system into higher levels of the service, many 
attractive positions toward the top remain unclassified, are filled by 
political appointment, and hence are beyond the hopes and ambitions 
of “career men," however capable and experienced. In actual practice, 
the selection of persons for advancement, in the staffs at Washington as 
well as throughout the country, is commonly at the discretion of admin- 
istrative chiefs, with such regard for efficiency ratings — compiled in the 
establishments and reported to the Civil Service Commission — as they 
may care to show.^ 

ClassificatioUj Pay, Retirement 

Another problem which, in spite of some progress, still awaits full 
solution is that of pay. For decades, Congress, when creating new posi- 
tions, provided for compensation without much reference to orderly sal- 
ary schedules, and as a consequence persons doing the same kind of work 

^The Byrd and Ramspeck committees, mentiorie^ previously. 

2 Under terms of the Ramspeek Act, there is now in every department and estab- 
lishment a board of review charged with passing upon the merits of efficiency ratings 
given employees. In each case, one member of the board is named by the Civil Seiwice 
Commission, one by the department head, and one by the department employees. 
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equally well received widely differing compensation, holders of superior 
positions in one department or bureau were paid less than inferiors in a 
different one, women were paid less than men for doing the same kind 
and amount of work; and while in most branches beginners were paid 
with reasonable liberality, compensation in the higher ranks was not only 
uneven from branch to branch, but as a rule distinctly below that received 
by employees of equivalent experience in private business — indeed, in the 
case of most supervisory and technical posts, absurdly low. Needless to 
say, the situation stirred deep discontent among employees, impaired 
their morale, and diminished such attractiveness as the public service pos- 
sessed for young men of ability and ambition. 

As long ago as 1923, Congress passed a Salary Classification Act under 
which a Personnel Classification Board inventoried the competitive serv- 
ice in the District of Columbia, grouping into classes all positions involv- 
ing the same types of work, and assigning appropriate salary ranges (with 
equal pay for men and women) , within limits fixed by the act, to each 
grade or class.^ Under later amendments, the board became responsible 
for extending its work to the entire nation-wide service. Harassed by 
wasteful controversies, it, however, made almost no headway with this 
larger task, and in 1932 its precarious existence was terminated. In later 
years, a few branches, chiefly the foreign and postal services, received 
suitable classifications of their own by statute. But outside of this, there 
was still, when the Ramspeck Act of 1940 was passed, no adequate classifi- 
cation system applying to more than some 80,000 positions in the District 
of Columbia. In the statute mentioned, the president was authorized 
to see that the work of classifying the field service was resumed. Before 
much could be done, however, the Civil Service Commission was over- 
whelmed by the emergency conditions associated with the defense effort 
and the war; and when, in 1942, the Commission was given a new«ian- 
date on the subject, the purpose was rather to procure a reclassification 
in accordance with more or less temporary wartime conditions, and 
aimed especially at facilitating transfers and eliminating “pirating’^ by 
better situated agencies at the expense of others not so favorably fixed. 
Once the service is back on a peacetime basis, the entire problem will 
have to be attacked afresh. 

In its report of 1937,^ the President's Committee on Administrative 
Management laid great stress on the need for a distinctly higher scale 
of compensation, not only for officials such as department heads and 
bureau chiefs, but for the rank and file as well. With matters as they 
were, the Commission said, people of large ability steered clear of the 
service because the top salaries were too low; competent men were con- 
tinually being drawn off into private employment; and poorly paid 

^43 U S. Stat. at Large, 950 ; Annual Report of the U. B. Civil Service Com- 
mission ( 1923 ), 127 - 135 . 

2pp. 1143. 
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officials were tempted to cater to special interests in the hope of opening 
xip better opportunities. In the lowest levels, compensation compared 
rather well with that to be secured at the hands of private business ; a 
study made in 1932 showed that the average remuneration in the, federal 
government was about $1,500 a year, while in the whole of industry it 
was about $1,200. But from perhaps the $2,500 level, the comparison 
became increasingly unfavorable; and in the higher professional and 
technical branches the differential was wide.^ No one would expect the 
government to match the salary scales of great banks and corporations; 
and it can always capitalize on certain advantages of public employment 
which tend to offset lower pay. The point seems well taken, however, that 
considerations both of efficiency and of prestige require it to reward 
talent generously enough to attract and hold it as the highest sort of in- 
vestment in the public interest.^ 

In the national emergency starting in 1940, the problem became espe- 
cially acute. With private industry reaching out for literally millions 
of new employees and paying them generously, high-grade civil servants 
proved increasingly difficult to obtain and experienced older ones hard 
to hold. To meet the situation (in its pre-war phases), Congress, in 1941, 
passed a Salary Adjustment Act opening the way for periodic salary 
increases for substantially all federal officials and "employees occupying 
permanent positions within the scope of the compensation schedules fixed 
by the Classification Act of 1923, and not having attained the maximum 
rate of pay for the grade to which their positions were allocated ; ® and 
under this legislation many thousands of salary readjustments took place. 
Some of the difficulties encountered in recruiting the enormously in- 
creased numbers of civil servants required after war began have been 
mentioned elsewhere. Among them, of course, was low pay in a period 
of rising living costs, which at the same time was stirring discontent 
among people already in the service. While demands mounted, Congress 
marked time. But at length, in December, 1942, a temporary measure 
was passed lengthening the work-week of an estimated million and a 
half civil servants to forty-eight hours and providing for either (a) time 
and a half over-time compensation for work in excess of forty hours 
a week (the over-time to be based on that part of the employee’s salary 
below $2,900 a year, with total compensation not to exceed $5,000), 
or (b) in the case of employees whose work did not lend itself to an 
over-time schedule, a flat ten per cent increase. On the basis of a forty- 

1 A comparison of the salaries paid in comparable positions by the federal govern- 
ment and by private industry a decade ago will be found in G. Creel, ^‘Public Wage 
Slaves,” XCVII, 14 ffi (Mar. 28, 1936). 

man primarily interested in making money has no business in public service, 
and to men who belong in it, its intangible rewards are sufficient to compensate for 
extra money sacrificed. But an able public servant should be paid enough to support 
his family on a scale reasonably commensurate with the importance of his position. 
And his pay should be high enough to serve as a mark of public respect for his 
profession.” XXVIII, 11 (Nov., 1943). 

3 The Ramspeck-Mead Act, 55 U. 8, StaL at iMvgef 613. 


THE EXECUTIVE CIVIL SERVICE 445 

eight-hour week, the effect of the over-time provisions was to yield 
approxim.ately a twenty per ijent pay increase. By its own terms, the 
measure expired in April, 1943; but, with the war still in progress, a new 
Permanent War Pay Act was placed on the statute-book, removing the 
$5,000 limitation mentioned above, and giving employees not under the 
overtime system an additional fifteen per cent, instead of ten. It goes 
without saying that the arrangements described will not long outlast 
the war. More than likely, however, they will leave some result in a 
permanently higher scale of civil-servant pay; and if they do this, they 
will have contributed to a change which many students of the subject 
have long considered prerequisite to raising the level of capacity and 
achievement in the service. 

Under any scale of compensation thus far prevailing, or likely to be 
adopted, the great majority of civil servants cannot be expected to put 
aside much for a rainy day — still less to provide in any adequate manner 
for old age ; and the only satisfactory way of enabling them to be sepa- 
rated from the service, after they have passed their prime, without becom- 
ing dependents or public charges is to make them beneficiaries of a 
system of retirement pensions. From early in the country's history, Con- 
gress was generous, and sometimes prodigal, in pensioning war veterans 
and their dependents. On the other hand, it did not get around to making 
provision for civil service pensions until some twenty-five years ago. 
Under a Civil Service Retirement Act of 1920 (amended in 1926, 1930, 
and 1942), however, we now have a compulsory part-contributory pen- 
sion system applying originally to members of the classified service only, 
but later extended to large portions of the unclassified service as well. 
Five per cent of the salary or other pay of every person covered is 
deducted ; the government adds interest on the accumulated sums ; and 
from the “retirement and disability fund’^ thus created retiring annuities 
and disability allowances are paid on a scale deterinined by law. As liber- 
alized in 1930, the system gives all beneficiaries reasonable assurance 
against dependency in ill health and old age, and brings the United 
States abreast of the more advanced countries in making provision for the 
multitude of men and women who spend their lives doing the government’s 
routine work, many of them with little or no prospect of promotion or 
other betterment.^ 

1 Formerly, the retirement age for railway postal clerks and certain other groups 
was sixty-two ; for city and rural letter-carriers, post-office clerks, and other specified 
groups, sixty-five ; and for other employees, seventy. In line with a long-standing 
recommendation of the Civil Service Commission, however, Congress in 1942 fixed 
seventy as the uniform age limit for compulsory retirement. After thirty years^ 
service, employees may retire voluntarily at sixty, and after fifteen years’ service, at 
sixty-two. The government may retire them at these ages without their consent, 
but with right of the employee to ask for a review of his case by the Civil Service 
Commission. 
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The Organization of Federal Employees 

As the country's largest employer, the national government encounters 
questions of labor relations and labor policy not unlike those confronting 
corporations and other private employers ; and among these are problems 
raised by the unionizing of civil servants for purposes of collective action 
and benefit. Organization of federal employees started more than fifty 
years ago, and naturally enough in the postal service, considering the 
bad working conditions prevailing therein, and also the close resemblance 
of that service to private business. Letter-carriers organized nationally 
in 1889, post-office clerks in 1890, railway mail clerks in 1891, rural 
letter-carriers in 1903. At first, the resulting associations, having chiefly 
a fraternal aspect, were encouraged, indeed largely controlled, by the 
superior officers of the Post-Office Department. When, however, about 
1898, they began trying to put pressure upon Congress to raise the level 
of pay throughout the service, they lost favor with the authorities; and 
in 1902 President Theodore Roosevelt issued an executive order forbid- 
ding all federal officers and employees, on penalty of dismissal from the 
government service, ^^either directly or indirectly, individually or through 
associations, to solicit an increase of pay or to influence or attempt to 
influence, in their own interest, any other legislation whatever . . . save 
through the heads of departments under or in which they serve.^^ ^ Even 
after being made more stringent in 1908, this ^^gag” order proved only 
partially effective. Nevertheless, it stirred so much complaint that in 
1912 Congress passed an act, strongly backed by the American Federa- 
tion of Labor, unconditionally recognizing the right of federal employees 
to petition Congress or any member thereof, guaranteeing that member- 
ship in employee organizations designed to improve working conditions 
(including pay) should not be made ground for dismissal or demotion, 
and conceding the right of the organizations to affiliate with labor unions 
outside of the public service, so long as such relationship did not impose 
any ^^obligation or duty . . . to engage in any strike or . . . to assist ... in 
any strike against the United States,^’ ^ Framed with reference primarily 
to the postal service (for it was only in the period of the first World War 
that federal employees outside of that service began to organize on any 
considerable scale), this measure voices the policy of the government in 
comiection with all parts of the civil establishment at the present day. 

Since 1917, the organization of federal employees has gone forward 
fairly rapidly. Nine different groups of postal workers now have their 
own nation-wide organizations, enlisting in some instances as much as 
nine-tenths of their potential strength.® A National Federation of Federal 

^ Nineteenth Annual Report of the U. B* Civil Serviee Oominksion (1902), 75. 

* 37 TJ. jS. Stat. at Large, 555. 

® In pre-war days, the upwards of 300,000 postal officials and employees formed by 
far the largest functional group in the federal service. Perhaps the same will again 
be true, oncfe the service returns to a normal basis. 


THE EXECUTIVE CIVIL SERVICE 


447 


Employees, formed in the year mentioned, links np more than six hundred 
local unions of federal employees, composed of persons engaged in various 
services outside of the separately organized postal branch; an American 
Federation of Government Employees, originating in a secession from 
the National Federation in 1932, has grown rapidly, especially among 
employees of agencies of New Deal antecedents; the same is true of 
the United Federal Workers of America (affiliated with the C.I.O.)? 
which came into the picture in 1937; and, notwithstanding the opinion 
of many people that such relationships should not be permitted (they 
have not been in Great Britain since 1927), thousands of employees 
engaged in mechanical trades, e.g., printers, carpenters, and plumbers, 
belong to the regular xmions maintained by their privately employed 
fellow-craftsmen. 

Naturally, the service associations are concerned first of all with 
salary scales, hours, retirement rights, and other matters relating to the 
status of their own members, and secondarily with improvements at the 
same points for other service groups as well. Naturally, too, the demands 
which they make sometimes run counter to the general public interest. 
As a rule, however, they can be counted upon to endorse merit prin- 
ciples^ and to promote employee morale, and sometimes they show 
genuine interest in improving the quality of work performed by their 
members. Undoubtedly they have helped secure better working condi- 
tions for many groups of employees, the National Federation contributing 
heavily to adoption of the Retirement Act of 1920 and the Classification 
Act of 1923. The things for which the organizations are criticized most 
frequently and severely are their lobbying activities in Washington in 
behalf of bills in which they are interested,^ their occasional excursions 
into politics (chiefly by way of working covertly against unfriendly con- 
gressmen seeking reelection), and their relations with labor organizations 
outside the service, mainly the American Federation of Labor — although 
it must be added not only that the National Federation severed all con- 
nection with the A. F. of L. in 1931,^ but that the no-strike pledge con- 
tained in the constitutions of most of the organizations has been kept 
faithfully, so that our government has almost wholly escaped defiance of 
its authority by its own employees such as has at times seriously embar- 
rassed the governments of France, Italy, and other European countries.^ 

^The National Federation of Federal Employees and the American Federation of 
Government Employees warmly supported the efforts leading up to the Ramspeck 
Act of 1940. 

2 P. Herring, Group Representation Before Congress, Chap, ix. 

s The American Federation is, however, affiliated. Indeed, it came into being, en- 
couraged by the A. F. of L., because of the National Federation’s withdi'awal from 
that organization. ' * ' . 

^ During 1940-41, however, a number of employee associations voiced “claims” and 
^^rights” patterned after those defined for trade unions in private industry by the 
National Labor Relations Act, and talk in employee circles about collective bargain- 
ing and closed shop assumed such proportions as to influence the National Civil 
Service Reform League to set up a committee to study the development. See Good 
Government, LVlll, 21-^2^ (May-June. 1941 L Indeed, with assurances of full support 
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A great deal of water has gone over the dam since genuine civil service 
reform had its beginning^ some sixty years ago. The wartime picture 
is of necessity blurred, and a let-down at many points has been unavoid- 
able. Nevertheless, the larger part of the federal personnel— even as 
swollen by the war — has been placed on a merit basis, and techniques of 
personnel management have been greatly improved. Even a hasty read- 
ing of the foregoing survey, however, will suggest that a long road 
remains to be travelled before our civil service arrangements and pro- 
cedures can be pronounced wholly satisfactory. We have the distinction 
of being the first large country in the world to develop a public service 
based, not on class or caste, but on broad principles of democracy. Tor 
this, we have paid a price, however, in the form of the spoils system, 
with its resulting inefficiency and waste. For a good while, we have been 
trying to rid ourselves of this incubus. But, though narrowed in scope, 
the system is still with us on the federal level, and in any case the battle 
can in no ■ sense be regarded as won as long as the system remains en- 
trenched in over half of the states and in a far larger proportion of 
counties and cities. On the federal level at least, we have made only 
a beginning, too, toward solution of many of the problems of nation-wide 
classification and pay-schedules, of efficiency standards and ratings, of 
promotions, and, in general, of management-employee relations. 

Effective handling of matters such as these would help meet the great- 
est need of all, i.e., that for surrounding the service with conditions 
calculated to attract into it a larger number of talented young men and 
women aspiring to make it a career. Our experience with spoils politics 
caused us for half a century to think of civil service reform in hardly 
more than a negative sort of way, f.c., in terms of frustrating the spoils- 
man, while the more positive objective of enabling the public services to 
get their full share of talented, and perhaps experienced, recruits was 
pretty much lost to view. It has been largely responsible, too, for the 
widespread, but essentially false, concept of the public employee as 
‘‘a ‘tax-eater,^ a ^pay-roller/ as inefficient and perhaps corrupt, as an 
overpaid and underworked parasite.” ^ The battle with the spoilsman 
cannot be relaxed. But the road to opportunity in the federal and other 

from the C, I. 0., the biennial convention of state, county, and municipal workers 
held at Lansing, Michigan, in September, 1941, set in motion a nation-wide campaign 
aimed at extending to the millions of government workers throughout the country all 
the collective bargaining rights enjoyed by employees in private industry. See p. 607 
below. 

The most recent full discussion of the organization of' public (including federal) 
employees will be found in G. R. Clapp et ah. Employee Relations in the Public 
Service, cited on p. 450 below. See S. D. Bpem, The Labor Movement in a Govern- 
ment Industry; A Study of Employee Organization the Postal Service (New York, 
1924) ; E. L. Johnson, “General Unions in the Federal Service,’* Jour, of Politics, II, 
23-56 (Feb., 1940); D. Ziskind, One Thousand Strikes of Government Employees 
(New York, 1940), relating chiefly to strikes in local-government areas; R. N. Bald- 
win, H. E. Kaplan, and S. D. Spero, “Have Public Employees the Right to Strike?,” 
Nat, Mun. Rev,, XXX, 515-528 (Sept., 1941). 

1 National Civil Service Reform League, Annital Report, 1943 (New York. 1944), 4. 
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services must he made smoother and more alluring — ^by more positive 
and effective education pointed in that direction, by better examining 
techniques, by higher pay, by opportunities for extensive and intensive 
training after entering service,^ by a system of promotions inviting 
greater confidence, and in other ways which will readily occur to readers 
of the foregoing pages. Studies made some years ago indicate that the 
^^prestige value’’ of the federal service, while still low enough, is higher 
than that of state and municipal services — in other words, that the 
public has more respect for and confidence in the national service than 
in the others.^ Too long, however, the impression prevailed (and not 
without reason) that appointment to even the federal service led nowhere 
and, except as a makeshift, was to be shunned by young people of energy, 
ambition, and capacity. Today, the situation is changing. Increased 
opportunities for advancement to higher levels in the service have been 
opened; the importance of administration as a branch of government 
was never more fully appreciated; the subject, in all of its aspects, has 
never been studied with equal intensity by officials, investigating com- 
missions, research bureaus, and — quite as significantly^teachers and 
students in colleges and universities. From an almost uniform attitude 
of indifference, openly encouraged by vocational advisers, the collegiate 
youth of the country is being stirred to genuine interest, not only in 
administration as a subject of academic study, but in public service as a 
personal challenge and opportunity. Thlre is no more hopeful sign than; 
this; for it is the young men trained at Oxford, Cambridge, London, and 
more recently the provincial universities, who have brought the British 
civil service to its recognized rating as the best that the world has 
known.® 

3. E. Brooks, /?>-semce Traininff of Federal Employees (Cliicago, 1939). 

2 Xi. D. White, “Politics and Public Service,” Annals of Amer. Acad., of Folit. and 

Soc. ScL, CLXIX, 87-90 (Sept., 1933). Cf. the same Siuthor’s Prestige Value of Public 
Employment (Chicago, 1929), and Further Contributions to the Prestige Value of 
Public Employment (Chicago, 1932). ' 

3 In the past two decades, a long list of American universities and colleges have 

developed facilities — courses, programs, fellowships, etc.— for training for public 
service, on either a pre-entry or an in-service basis— developments which will be 
found surveyed and interpreted at length in G. A. Graham, Education for Public 
Administration ((Chicago, 1941). As noted above, the National Institute of Public 
Affairs in Washington annually awards scholarships for training at the national 
capital. Various conferences on the subject have been held, notably one at the 
University of Minnesota in 1931, resulting in a volume entitled University Train-- 
ing for the Public Service (Minneapolis, 1932), in which appears, along with the 
proceedings, a full description of. the opportunities available and training required 
for the 18,000 federal postions at that time held by college-trained men and women. 
A full list of references will be found in D. C. Culver, Training for Public Service; 
A Bibliography (Berkeley, 1937). Cf. M. B. Lambie, Training for the Public Service 
(Chicago, 1935); L. Meimiaf Public Service and Special Training (Chicago, 1936), 
discounting emphasis on university training: 0. G. Stahl, “Public Service Training 
in Universities,”. Amer. Polit. Sci, jSez;., XXXI, 870-878 (Oct., 1937); M. E. 
Dimock, “The Potential Incentive of Public Employment,” ibid., XXVIII, 628-636 
(Aug., 1933). ' 
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CHAPTER XXIII 


THE NATIONAL JXJDICIABY 

■ 

The crowning defect of the government under the Articles of Con- why an 
federation, wrote Alexander Hamilton in The Federalist,^ was the 'Vant 
of a judicial power^^; and in providing for ^^a more perfect union^^ the system 
framers of the constitution declared in the preamble *yieir purpose to 
“establish justice,” and made provision in the third article for a system 
of national courts complete in itself, separate from the state courts, and 
deriving existeiice and jurisdiction solely from the national constitution 
and statutes. 

If to “establish justice” meant to insure the security of rights under 

the national constitution, it was essential Jq iave national laws and 

treaties administered uniformly throughout the country as the “supreme 
law of the land.” And this could be attained only through a series of 
tribunals established and maintained by the same authority that enacts 
the laws and makes the treaties. I f -fee interpretation of the national 
constitution, laws, and treaties^ to the courts of the several. . 

states, we might have had as many different final, interpretations as there 
are states. Inasmuch, too, as the control of foreign relations is vested 
exclusively in the national government, it was essential that any legal • 
controversies concerning the status or rights of ambassadors and other 
representatives of foreign governments should be determined in courts 
created by the same authority that would be held responsible by those 
governments for any violations of the law of nations, namely, the na- 
tional government, rather than in courts deriving their authority from 
the state governments, with which foreign nations can have no directi^ 
dealings. Still further, in case the national government should itself^ 
become a party to a lawsuit with its own citizens, it could hardly be 
expected to submit to the decisions of courts of a state government. Na- 
tional courts, it was thought also, would provide more impartial tribunals 
than state courts for the decision of boundary disputes and other, ;,con- • 

troversies between two or more states, and of controversies between the 
citizens of the same state claiming lands under grants of two “or more 
states, or between citizens residing in different states. 

For these various reasons, the makers ol the constitution decided upon . 
a national judiciary and put into the instrument a separate article — ^the 
third — commonly known as the judiciary article. Without going into such 


1 No. XXII (Lodge’s ed., 132) 
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matters as the number, composition, and interrelations of the national 
courts, this article provides simply that the national judicial power “shall 
Ibe vested in one supreme court and in such inferior courts as Congress 
■:may from time to time ordain and establish.” With remarkable concise- 
ness and lucidity, it indicates also the limits, or range, of this national 
judicial power- — a matter so obviously basic as to furnish the natural 
stating point for any study of the system. 

Sco'pe of the Federal Judicial Power 

In the domain of justice, as in all others, the national government 
has only delegated and enumer^ means that the na- 

tional courts have jurisdiction over only those classes of cases specified 
in the constitution, or implied in it, while the state courts have juri^ic- 
'Upn^pycr^h^oU As a glance at the judiciary article will sliow, the 
federal judicial power extends soine cases because , of the nature of 
the matter in controversy, and to others because of the status or resi- 
dence of the parties concerned. The first of these two classes of cases 
includes (1) all cases in law and equity arising under the constitution, 
laws, and treaties of the United States, and (2) alt cases of admiralty and 
maritime jurisdiction. That is to say, whenever, in any lawsuit, a right is 
asserted which is based upon some provision of the national constitution, 
laws, or treaties, or when it is asserted that some right secured by the 
national constitution, statutes, or treaties has been violated by the enact- 
ment of a state law or municipal ordinance, the case may be commenced 
in, and decided by, the federal courts; or, if commenced in a state court, 
it may, before final decision, be transferred to the federal courts. In other 
words, whenever it becomes essential to a correct decision of a lawsuit 
to obtain an interpretation or application of the national constitution, 
laws, or treaties, the case comes within “the judicial power of the United 
States.” Cases of “admiralty and ma^^ jurisdiction,” also falling 
in this class, have to do with offenses committed on shipboard, and with 
contracts which by their nature must be executed partly or wholly on 
the high seas or “navigable waters of the United States,” e.g., contracts 
for the transportation of passengers and freight, marine insurance poli- 
cies, contracts for ships^ supplies and seamen^s wages, and actions to 
recover damage for torts and other injuries. In time of war, prize cases, 
too, are included. * 

The second class of cases comes within the scope of the federal judicial 
power because of the character or residence of the parties, and includes 
(1) all cases affecting ambassadors and other 'public ministers and 
consuls; (2) controversies to which the United States is a party; (3) 
controversies between citizens of different states; (4) disputes between 
citizens of the same state claiming lands under grants from ^different 
states; and (5) cases to which a state is a party. From this last class, 
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however, the Eleventh Amendment has excepted suits brought against a 
state by the eitizens of another state or by those of a foreign country. 
Such cases, if triable at all, fall exclusively within the jurisdiction of the 
state courts.^ 

The mere fact, however, that certain classes of cases are mentioned 
in the constitution as falling within the judicial power of the United 
States does not necessarily mean that they are thereby wholly removed 
from the jurisdiction of the state courts — ^because the constitution gives 
the federal courts no exclusive jurisdiction whatever. . Congress alone 
determines by law which of the cases specified in the constitution shall be 
handled exclusively by the federal courts; all others may be tried in 
state courts. U nder exist ing; national statotes^ the federal co urts h ave. 
I I iurisdiSic ^^ which a state is a part y , except 

I those between a state a nd its citizens o r again st a state by citizens of an- 
f o ^^r^'ltate'**^ also of the following cases, arising under either 

*1 the constitution or national statutes: crimes, penalties, and seizures, and 
all admiralty, maritime, patent-right, copyright, and bankruptcy cases ; 
and, further, of all suits and proceedings against ambassadors, or other 
■1 public ministers (or their servants), and against consuls or vice-consuls. 
/Concurrent jurisdiction is enjoyed by the federal and state courts over 
/ practically all other cases falling within the judicial power of the United 
"Nutates/ |vhich means that the party instituting such a case (the plaintiff) 
has the option of commencing his action in a court of his own or the 
defendant’s state, or of bringing it into a federal court. * 

The existence at all times of thousands of cases on the dockets of the 
federal courts may be accounted for in one' or another of three different 
ways. By far the greatest number are cases begun and ended in a federal 
court because that i^ the only forum in which they can be tried at all. 
Other cases have been commenced in a state court, but have been trans- 
ferred, at the request of the defendant, to a federal court to be finally 
disposed of there. Such removal is permissible (1) when the parties reside 
in different states, and (2) when, even thoqgh they reside in the same 
state, some right or immunity is called in question which is based upon 
-the national cpn^titution, laws, or treaties. In the first instance, the case 
is said to have been removed by reason of the '^diverse citizenship” of 

1 No state may be sued, even in its own courts, without its consent. In the case 
of Chisholm v. Georgia in 1793 (2 Dallas 419), the Supreme Court sustained an action 
brought against the state of Geof^gia by a citizen of South Carolina. This was 
generally regarded as derogatory to the dignity of a sovereign state, and it led to 
the immediate adoption of the Eleventh Amendment, which excepts from the juris- 
diction of federal courts cases brought against a state by citizens of another state 
or of a foreign state. On the suability of 'ja state, see W. W. Willoughby, Comtitvr- 
tional Law of the United States (2nd ed.)f^JII, Chap. Lxvii. 

^ a few instances, Congress has left jilrisdiction wholly to the state courts, e.g,; 
in suits between citizens of different states where no federal question is involved 
and the amount in controversy is less than S3, COO. These cases may not be brought 
into the federal courts at all, either originally, by removal, or by appeal. 
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the parties; ^ in the second, because a ^Tederal question’^ is involved. In 
either event, the removal must take place before the state courts have 
entered final judgment. Almost without exception, cases so transferred 
go directly to an inferior federal court, rather than to the Supreme 
Court; although they may ultimately reach that tribunal if an appeal 
is taken from the decision of the lower court. The object of permitting 
removals is to place the defendant on an equal footing with the plaintiff 
(whb had a choice between the federal and state courts when he brought 
his suit), and especially to protect the defendant against the effects of 
, local prejudice. Lastly, cases get into the federal courts as a result 
. of appeals from the decision of the highest court of the state where the 
action started. If, in deciding such cases, the state court finds it necessary 
to uphold or deny any right claimed under the national constitution, 
laws, or treaties, the defeated party may take an appeal directly to the 
federal Supreme Court, wdiich thus is given the last word in passing upon 
national rights.- 

Kinds of Cases Tried 


1. Crim- 
inal law 
and 
cases 
under it 


The cases appearing in the federal courts in one or another of the 
ways just explained fall into two great divisions— criminal and civil. 
The only criminal jurisdiction belonging to the federal courts is such 
as has been conferred by act of Congress; and Congress, of course, has 
no authority to define crimes and fix penalties except as it is derived, 
directly or indirectly, from the constitution. In only five kinds of cases 
has that instrument directly conferred this authority, namely, (1) 
piracies and felonies committed on the high seas; (2) offenses against 
the law of nations, or international law; (3) counterfeiting the securities 
and current coin of the United States; (4) treason against the United 
States; and (5) offenses committed in the District of Columbia, in a 
place w^holly under national control (such as a fort or an arsenal), or 
in the territories and dependencies, where Congress has ample authority 
to define crimes and determine their punishment.^ 


^ The right to transfer cases from state to federal courts on account of diversity 
of citizenship has been extended to citizens of Alaska, Hawaii, and the District of 
Columbia. See J. A, McKenna, Jr., ^‘Diversity of Citizenship Clause Extended/^ 
Georgetown Law Jour.j XXIX, 193-203 (Nov,, 1940) ; D. 0. McGovney, “A Supreme 
Cornet Fiction,” Harvard Law Rev., LVI, 853-898, 1090-1124, 1225-1260 (May, June, 
July, 1943). 

2 Before 1928, ^ch an appeal commonly took the form of a ^Vrit of error,” 
directed by the Suikeme Court to the state court concerned. In the year mentioned, 
however, Congress abolished writs of error. 42 U. S. Stat. at Large, 54, Appeals may 
now be taken from sfete courts only by ''writ of certiorari,” which the Supreme Court 
may, in its discretion, grant or refuse. Cf. J. C. Peacock, "Purpose of Certiorari in 
Supreme Court Practice,” Amer. Bar Assoc. Jour., XV, 681-684 (Nov., 1929). 

3 The federal criminal code will be found in Code of the Laws of the U. S. (1934), 
719-792, ' There are nine principal federal crime control agencies : the Bureau of 
Investigation, the Secret Service, the Intelligence Unit of the Bureau of Internal 
Revenue, the Enforcement Division of the Alcohol Tax Unit, the Customs Agency 
Service of the Bureau of Customs, the Bureau of Narcotics, the Coast Guard, the 
Immigration Border Patrol, and the Office of Chief Inspector of the Poat-OMce 
Department. See A. C. Millspaugh, Crime Control by the National Government 
(Washington 1937) 
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If, however, the criminal dockets of the federal courts contained only 
cases falling within these five classes, the criminal jurisdiction of these 
tribunals would be quite unimpressive. Actually, the power of Congress 
to define crimes and provide for their punishment is very much greater 
than the above enumeration would indicate ; for whenever Congress has 
authority under the constitution to enact a law upon a given subject, it 
has the implied or resulting power to make that law effective by provid- 
ing that infractions thereof shall be treated and punished as crimes. The 
power to establish post-offices, for example, carries with it the implied 
power to punish the crime of robbing the mails; the power to coin money, 
the implied power to punish counterfeiting of paper currency. Invoking 
its power to regulate and protect interstate commerce, Congress, in 1934, 
passed a series of laws materially enlarging federal jurisdiction over acts 

that are originally state criminal offenses, but which often assume an 

interstate character because of the flight of the perpetrator/ 

P rocedure in federal criminal cases„^ is regulated in large measure 
by those provisions of the early amendments designed to protect the 
rights of persons accused of crime. by surrounding them with the safe- 
guards against arbitrary and irregular prosecutions that were inherited 
from the English common law and embodied in the Bill of Rights of 
1689. No civilian, for example, may be put on trial for a federal offense 
(except a misdemeanor) unless he has been indicted by a grand jury, 
nor be compelled to testify against himself in any criminal case, nor be 
deprived of life, liberty, or property without due process of law. Per- 
sons accused of crime are entitled to a speedy and public trial by an 
impartial jury; ® to a trial in the vicinity where the crime was committed, 

3. With jurisdiction restricted to their respective states, state authorities formerly 
were often handicapped by lack of any right to cross state lines in pursuit of persons 
accused or suspected of crime. Federal penal legislation of the sort mentioned above 
has aided in bringing about a closer coordination and cooperation of state and federal 
criminal authorities. In 1934, Congress expressly authorized “any two or more states 
to enter into agreements or compacts for cooperative effort and mutual assistance in 
the prevention of crime and in the enforcement of their respective criminal laws and 
policies, and to establish such agencies, joint or otherwise, as they may deem desirable 
for making effective such agreements and compacts.” Upwards of forty states have 
since signed an interstate compact for the supervision of parolees and probationers; 
and during 1941, more than five thousand such persons were permitted to leave the 
jurisdiction of their sentencing state and were being supervised by the parole and 
probation authorities of other states. Siafe Government, XVII, 323 (Apr., 1944). 
Cf. L. B, Boudin, “The Place of the Anti-Racketeering Act in Our Constitutional 
System,” ComefZ Law Quar., XXVIII, 261-285 (Mar., 1943). 

2 The only provision in the constitution's “bill of rights” relating to civil pro- 
cedure is Art. VII, which guarantees trial by jury in- all civil cases in which the 
amount in controversy exceeds twenty dollars. 

s The right to trial by jury does not extend to petty offenses, and may be waived, 
under certain circumstances, even in felony cases. See Schick v. United States, 195 
U. S. 65 (1904) ; Patton u. United States, 281 U. S. 276 (1930) ; and especially Adams 
u. United States, 317 U. S. 269 (1942). Cf. M. E. Otis, “Selecting Federal Jurors,” 
Amer. Bar Assoc, Jonr., XXIX, 19-21 (Jan., 1943); W. W. Blume, “Jury Selection 
Analyzed — Proposed Revision of the Federal System,” Mick, Law Rev,, XLII, 831- 
862 (Apr., 1944), For the guidance of persons drawn to serve on juries in federal 
courts, the Judicial Conference of Senior Circuit Judges has prepared a small Hand- 
hook for Petit Jurors (1944), whidi explains in language readily understood the 
functions of jurymen in such courts* 
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in order to facilitate the obtaining of witnesses; to be furnished with an 
exact copy of the indictment; to have witnesses subjected to cross-exam- 
ination in their presence; to have compulsory process for obtaining wit- 
nesses; to have the assistance of counsel for their defense; and to be 
admitted to bail in a reasonable sum, pending trial. Furthermore, no 
/^person may again be subjected to trial in a federal court for the same 
offense if he has once been acquitted on the charge. But the same offense 
may be punishable by the state authorities in the state courts and by the 
federal authorities in the federal courts. This is true, for example, in 

cases of fraud where use has been made of the mails, and pf theft from 

freight-cars moving in interstate commerce. And the fact that a person 
has been successfully prosecuted for such an offense in a state court is no 
bar to prosecuting and convicting him in a federal court; for in such 
cases the defendant is merely being tried in different jurisdictions for 
offenses against different sovereignties. Instances of this sort of thing 
were particularly numerous during the days of national prohibition.^ 

Criminal prosecutions are instituted and trials conducted, on behalf 
of the government, by district attorne^s^^^^a^^^ president on 

recommendation of the attorney-general, for each of the eighty-four 
districts into which the states are now -divided; and the territories have 
their district attorneys serving in a similar capacity. In exceptionally 
important and complicated cases, a special district attorney may be ap- 
pointed to represent the government. 

casSf* C!ivil cases constitute the second great division of actions tried in 
the federal courts. On the basis* of the law administered, three distinct 
sorts of civil cases must be distinguished — cases at law, cases in equity, 
and admiralty cases." Cases at l a^comprise mainly actions arising out 
of civil wrongs, called torts, and actions based upon contracts, either 
express or implied. They rest upon some principle of the old common law 
carried over from England, or upon some state or federal statute; and 
they are tried in accordance with the rules of the common law, or modi- 
fications thereof provided for by state ^ or federal statutes. In most ac- 
(a) Cases the rcdress sought is mo damages, and the remedy is 

at law granted only after the wrong has been committed or the contract has 
been broken. At common law, such actions could be brought into the 
' courts only when they could be fitted into some one of about a half-dozen 
stereotyped and rigid forms of action, such as assumpsit, trover, trespass, 
replevin, etc. But cases were constantly arising, as they do nowadays, in 

iThe punishment of the same offense by both the federal and state governnients 
is sometimes mistakenly spoken of as violating the “double jeopardy^' provision 
of the Fifth Amendment. What that provision actually bars is only a second prosecu- 
tion in the same jurisdiction, 

2 In the decision of many cases based upon diverse citizenship of the parties, the 
courts are called upon to interpret or apply no provisions of national law, but merely 
those of state laws. For example, if a suit is brought between citizens of New^.York 
and of Pennsylvania regarding land in Pennsylvania, the only law involved in the 
case and applied by the federal court is the local law of Pennsylvania. 
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which substantial justice^ or equity, could not be obtained under any of 
these common-law actions, or even by the award of money damages. 

There are many cases, for example, in which the granting of hioney 
damages to the injured party is an inadequate remedy,, for the very 
good reason that the defendant may refuse to pay the judgment obtained 
. against hiih and has no property which can be seized and sold to satisfy 
the judgment. Or it may be impossible to estimate the amount of dam- 
ages that would result if om non-fulfillment of an agreement. In still other 
cases, a contract may be mvolveH— for example, a deed conveying t it le 
to real is perfectly regular and legal on its face and is 
executed with due formality,, although the circumstances surrounding its 
execution have been tainted by fraud, intimidation, or undue influenee; 

In order to do “equity,” or “substantial justice,” in such cases as 
these, the “equity jurisdiction” of English and American courts has m equity 
been built up through the centuries as a supplement to the usual law 
remedies. How equity proceedings attain their object may be illustrated 
by following out each of the illustrations employed above. Industrial 
. strikes . often result in injury or destruction of property for which no 
adequate money damages can be collected. In equity proceedings, a fed- 
eral court may, by issuing a writ of injunction,^ command the strikers 
and their sympathizers to refrain from injuring or destroying property 
belonging to an employer. Any violation^, terms of an injunction 

I constitutes an offense known as contempt of court, which may be pun- 
lished severely and summarily by the court whose injunction has been 
i disregarded, in most cases without benefit of jury trial for the offending 
; parties.^ In this fact, and in the additional aspect that injunctions 
may be issued in advance of any actual injury or destruction, as a means 
of 'preventive justice, lies ' the superiority of equity proceedings in such 
cases over the only alternative at common law, namely, an action for 
damages after property has been injured or destroyed. 

Again, when it is impossible to estimate the amount of damages that 
might result from a breach of contract, as when the owner of a valuable 
race-horse has agreed to sell that horse — ^the only one the purchaser 
wants — a court, in equity proceedings, will, by a decree of. “specific per- 
formance,” order the owner to carry out the agreement. Failure to do so 
thereafter will subject the owner to contempt proceedings. In the third 

1 An injunction is a writ issued by a court commanding an individual, a group 

of persons, or a corporation to do, or to refrain from doing, certain acts described 
in the writ. The writ is of very early English origin, and the right to issue it is 
not peculiar to the federal courts, but belongs to the state courts as well. At one 
time, injunctions were employed so frequently in labor disputes that labor leaders 
loudly denounced “government by injunction.^’ ^ ^ 

2 The Clayton Anti-Trust Act of 1^14 provided for trial by jury in cases of indirect 
contempt arising out of labor disputes, thatds, for acts done outside the presence 
of the court and not interfering with the performance of judicial functions. The 
Norris-La Guardia Act passed in March, 1932, regulates^ the jurisdiction of federal 
courts in matters affecting employer and employee, and includes a series of specific 
restrictions upon the courts in granting injunctions in labor cases. See Code oj the 
Laws of the U. S. (1934), 1325-1328. 
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type of cases, a court in equity proceedings may entirely set aside a deed 
for the transfer of property on the ground of fraudulent or other im- 
■ proper circumstances surrounding execution of the deed* 

The rules and remedies peculiar to equity practice and procedure 
are enforced by the same federal Judges who administer the principles 
and rules of the common law; and it is always necessary in equity pro- 
ceedings, before "a judge will grant the appropriate equity relief, to 
establish the fact that the pa:ty seeking equity has no adequate remedy 
at law. In its long history in England and in this country, equity has 
come to have its own elaborate and highly technical code of rules and 
precedents parallel to the complicated rules and procedure in common- 
law actions. Such equity rules as are observed and enforced m our federal 
courts are drawn up, and at extended intervals revised, by the justices of 
the Supreme Court. 

Lastly, the same federal judges that, administer common law and 
equity also administer admiralty and maritime law in cases of tort and 
contract connected with shipping and water-borne commerce on the high 
seas or ^'navigable waters of the . XJnited States,” S^^ cases are tried 
and determined in accordance with the highly technical and peculiar 
rules of an admiralty code inherited from England and modified by 
acts of Congress. In prize and piracy cases, the judges sitting in ad- 
miralty courts also administer international law. 

In their handling of cases at law and in equity, the federal courts in 
recent decades have increasingly become the managers of important 
businesses, through their right to appoint receivers to take charge of 
and manage property^ pending litigation, for the benefit of the owners, 
stockholders, or creditors. As a result, the courts have found themselves 
indirectly engaged in the operation of railways, municipal transporta- 
tion systems, mines, factories, and various other business enterprises; 
and in so doing they are required to pass upon questions of business 
administration, service, and personnel, supervise accounts, authorize 
bond issues and sales of property, and intervene in controversies between 
employers and labor unions over wages and working conditions. In this 
capacity, ^They are as truly the business managers of the properties or 
enterprises which they are judicially guarding as if the judges bore the 
title of president or superintendent.” ^ 

Structure of the Federal Judicial System 

Having viewed the scope of the national judicial power, the different 
ways in which cases get into the federal courts, and the kinds of cases 
that federal judges are called upon to Ijandle, we are in a position to 
take up the structure, or organization, of the courts composing the federal 
Judicial system. Only one such court, the Supreme Court, is definitely 
provided for in the constitution; all of the others have been created, and 

^ W. MacDonald, A New Comtitution for a New America^ 192, 
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their jurisdictions have been determined, by acts of Congress passed at 
various times, beginning with the Judiciary Act of 1789, which forms the 
basis of the present organization. * 

First, in logical order, come the courts of first instance, called district 
courts, .of which there are, in the states, eighty-four,^ A small state, such 
as Vermont or New Hampshire, may constitute a district by itself ; larger 
or more populous states may be divided into two or more districts; and 
in still other cases, a district may consist of parts of two or more states. 
In every district ther'els""^least one^distnct" jud ge,""anH" there may be 
as niany as thirteen if the ^ All are appointed 

by the president and Senate on recommendation of the attorney-general, 
a.n3"^Hrbl5Fe "dunng^’goCT '^Ei^ is mbfe^WaiTbne 

judge, the ^rstncTcoui^^ its sessions in different ^^divisions’^ simul- 
taneously, each with a single judge sitting.^ In all, there are approxi- 
mately 180 district judges. 

AlL.federal crimes are prosecute^ in these tribunals, and likewise pro- 
ceedings under the anti-trust laws, admiralty cases, suits arising under 
the internal revenue, postal, copyright, patent, and bankruptcy laws, or 
Under any law regulating commerce, as well as cases removed from a 


state court before final judgment.^ Iii a few ins^nces, ^agpeals^ 
taken ,diiectly_^^ Supreme Court; but a^a_rd^ 
cirj 2 mt„caurt of^ap peals . The "district court itself has no appellate juris- 
diction whatsoever; the common impr^sTon^TEat cases may be*” appealed 
from a highest state court to a federal district court is quite erroneous. 


^ There are also district courts — one in each case — ^in the District of Columbia, 
Alaska, Hawaii, Puerto Rico, the Virgin Islands, and the Canal Zone. 

2 In February, 1939, the Senate refused to con&m the nomination of Floyd H. 
Roberts to be district judge in western Virginia, because his nomination was “utterly 
and personally obnoxious” to both senators from Virginia. This rejection of a person 
whose qualifications were conceded revived discussion of the defects of the present 
system of naming federal judges, and of possible substitute methods. See W. D. 
Mitchell, “Appointment of Federal Judges,” Amer. Bar Assoc, Jour., XVII, 569-574 
(Sept., 1931); B. Shartel, “Federal Judges — Appointment, Supervision, Removal,” 
jour, of Amer. Judic. Soc., XV, 21-30, 46*5l, 79-88 (June-Oct., 1931). 

s Ordinarily, as indicated, cases in the district courts are heard and decided by A 
single judge. However, a court consisting of three judges is required to pass upon 
applications for injunctions to restrain state officers from enforcing a state law 
alleged to be unconstitutional. Code of the Laws of the U. S, (1934), 1274-1275. Lffie- 
wise, under an act of 1937, a court of three judges is required to pass upon applica- 
tions for injunctions to prevent the enforcement of federal lawg alleged to be 
■ unconstitutional. 60 U. S. Btat. at Large, 751. 

’^ During the first half-century under the constitiftion, the state courts had con- 
current jurisdiction over federal crimes. C. Warren, “Federal Criminal Law and the 
State Gpurts,” Harvard Law Rev., XXXVIII, 545-598 (Mar., 1925); W. Denman, 
“Critical Study of the United States Trial Courts,” Jour, of Amer, Judic, Soc,, XXI, 
115-125 (Dec., 1937). 

On June 30, 1934— in a period of economic depi’ession — ^bankruptcy cases (63,352) 
outnumbered all others, civil or criminal, on the federal dockets. For a number of 
years thereafter, the number stood at over 60,000. By 1943, however, it had dropped 
nearly one-third, to 34,711. In the three, fiscal years' 1942-44, the most numerous 
types of civil cases related to property condemnation and to price control^ and 
rationing regulations ; in 1944, the former numbered 2,748 (a decline from 4,975- in 
1943), and the latter, 6,707 (an increase from 2.230 in 1943). Annual Report of th» 
Director of the Adminhirative OA^ce of United Btates Courts (1944), L 
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Next in order co^e^tbe one of which is found 

in each of the ten great judicial circuits into which the country has been 
dividedj with an additional one in the District of Columbia. District 
judges may be called in to serve in these courts; but usually a court of 
appeals is composed of circuit judges, appointed by the president and 
Senate, and holding oflSce during good behavior,^ In circuits having the I 

largest amount of litigation or greatest area, there are as many as six or 
seven circuit judges. In every circuit, there must be at least three; and 
in contrast with the district courts, in which judges sit singly, at least 
two circuit judges must hear every case, with certification of a case to the 
Supreme Court for instructions or for final decision if the circuit judges 
divide equally upon it. The original purpose in creating the circuit courts 
of appeals was, however, to relieve the Supreme Court of some of its 
appellate jurisdiction, and thus to expedite the final decision of rapidly 
multiplying cases. The work of the courts of appeals is confined entirely 
to cases appealed from the district courts and to the review and enforce- } 

ment of orders issued by certain administrative bodies, such as the Inter- 
state Commerce "Commission, the Federal Trade Comihission, and the 
National Labor Relations Board. Since in most cases their decdsions are 
final, they are really courts of last resort in suits between aliens and 
citizens, between citizens of different states where no federal question is 
involved, and in cases arising under the criminal, patent, copyright, bank- 
ruptcy, and revenue laws, or the law of admiralty (except prize cases), 
when the amount in controversy does not exceed one thousand dollars.^ 

Nevertheless, in any of these instances the Supreme Court may, upon 
petition of either party, and before final action, order a case transferred 
to itself for review and final decision. sjJ 
At the head of the federal judicial system — ^in a sense, at the head of the " 

entire judicial system of the United States— stands our most august 

tribunal, the Supreme Court, first organized under the Judiciary Act of " 

1789 , with a chief justice and five associate justices.^ Since then the ' 

total number oT justices, as fixed by Congress, has once been as high 

as ten, although at present— notwithstanding a presidential project in 

1937 for increasing it — it is nine.^ Appointed, of course, by the president 

and Senate, all hold office during good behavior; and, as with judges in 

the lower federal courts, salaries are fixed from time to time by Con- 


3- There are at present fifty-eight such judges. The circuits and the areas included 
within them are listed in U. S. Government Manual (Summer, 1944), 48-49. 

2 M. T, Manton, “Organization and Work of the United States Circuit Courts of 
Appeals,” Amer. Bar Assoc. Jour., XII, 41-46 (Jan., 1926). The jurisdiction of the cir- 
cuit coui’ts of appeals was considerably enlarged by act of Congress in 1925. Charts 
showing the appellate relationship of the federal courts will be found in U. S. Daily, 
Sept. 29, 1926, and Oct. 24, 1930. 


s C. WaiTen, “The First Decade of the Supreme Court of the United States, 
Univ. of Chicago Law Rev., VII, 631-654 (June, 1940). 

^ The number — originally six — ^was reduced to five in 1801, increased to seven in 
1807, to nine in 1837, to ten in 1863, reduced to seven in 1866, and again increased 
to nine in 1869. 
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gress, subject to the single constitutional restriction that no judge’s com- 
pensation may be diminished while he continues in office. The chief 
justice now receives $20,500 a year, and the associate justices $20,000 each. 

Although paid a little more, the chief justice, has, in reality, no more 
legal weight or influence in deciding cases than any of the associate 
justices. He is simply the presiding judge at sessions of the Court, acting 
further as a sort of chairman in assigning to his associates the task of 
writing the Court’s decisions in cases that have been heard and discussed. 
His position in this respect does not, however, exempt him from per- 
forming his share of this kind of work. He also appoints members of the 
Court to serve on committees which now and then revise the rules govern- 
ing equity procedure and the rules of practice in actions at law, and 
which also have drafted rules of criminal procedure.^ In all, twelve 
chief justices have presided over our highest judicial tribunal since its 
creation.^ The outstanding figure in the list is John Marshall, whose 
tenure covered more than thirty years (1801-34), and who, because of 
his forceful and winsome personality, his firm and clear convictions in 
favor of a liberal construction of the powers of the national government, 
and the masterful logic and lucidity of style with which those convictions 
were expressed in many a notable decision during the formative period of 
our national institutions, is justly regarded as ^The second father of the 
constitution” — even though some of the constitutional interpretations for 
which he is famous are not in favor with the Court as it stands today.® 
There have been associate justices also whose personality and influence 
upon our constitutional history entitle them to mention — ^notably James 
Wilson (1789-98), Joseph Story (1811-45), Stephen J. Field (1863-97), 
John M. Harlan (1879-1911), and Oliver Wendell Holmes (1902-32). 

Each member of the Supreme Court is assigned to one (in two instances 
"to two) of the judicial circuits into which, as we have seen, the country 
has been divided; and all are entitled to sit with the courts of appeals 
of their respective circuits. No one of them, however, ever finds time 
actually to '^go on circuit, as was the practice in early days. Sessions 

^ Five statutes enacted between 1940 and 1943 gave the Couii: rule-making power in 
criminal cases, and pursuant to this legislation the Court instituted the preparation 
of a code of rules of criminal procedure, with the assistance of an advisory committee 
of lawyers and judges. The work of the committee and the rules proposed are dis- 
cussed in Jour. Amer. Judic. Soc,, XXVII, 38-48 (Aug., 1943) ; ibid.. 101-104 (Dec., 
1943); Amer. Bar. Assoc. Jour., SXJXf 376-378 (July, 1943) ; and Mich. Law Rev., 
XLII, 353-382 (Dec, 1943). 

2 In chronological order, they are: John Jay, 1789-95 (resigned); John Eutledge, 
1795-96; Oliver Ellsworth, 1796-1800 (resigned); John Marshall, 1801-35; Roger B. 
Taney, 1836-64; Salmon P. Chase, 1864-73; Mbixison R. Waite, 1874-88; Melville 
W. Fuller, 1889-1910; Edward D. White, 1910-21 ; William H. Taft, 1921-30; Charles 
E. Hughes, 1930-41; and Harlan F. Stone, since 1941. 

2 On the influence of Marshall, see series of addresses delivered at the centennial 
celebration of his appointment, John Marskall; Life, Character, and Judicial Services, 
3 vols. (Chicago, 1903); W. E. Dodd, ^^Chief Justice Marshall and Virginia,'^ Amer. 
Hist. Rev., XII, 776-787 (July, 1907); E. S. Corwin, John Marshall and the Con- 
stitution (New Haven, 1919); and A. J. Beveridge, Life of John Marshall, 4 vols. 
(Boston, 1916-19). There is also a two-volume edition of the last-mentioned work 
(1929). 


The chief 
Justice 


Sessions 



Decisions 

and 

“opin- 

ions" 


462 INTRODUCTION TO AMERICAN GOVERNMENT 

of the Court are held annually ^ in the new and impressive Supreme 
Court building,^ beginning in October and lasting until about May. 

Six justices must be on hand when any case is argued, and not less 
than a majority of that '^quoriim/^ i.e., four, must be in agreement upon 
any decision handed down.^ If fewer than this minimum can concur, 
a rehearing is likely to be ordered; although an even division commonly 
means simply that the decision of the lower court will stand without 
further contest.^ Supporting every decision is a more or less extended 
^hpinion,'^ or statement indicating the line of reasoning pursued; and 
any justices who concur in the result, but have arrived at it by a differing 
line of argument, are permitted to contribute single or joint “concurring’^ 
opinions, while any one or more unable to concur may submit single or 
joint “dissenting” opinions.^ And all decisions and opinions are regularly 
published by the government, for the benefit of the legal profession and 
the general public, in a series of volumes known as United States Reports ® 

1 For more than seventy years prior to 1935, the sessions of the Court were held 
in the old Senate chamber in the Capitol. See T. E. Waggaman, ‘The Supreme 
Court; Its Homes, Past and Present,” Amer. Bar Assoc. Jour., XXVII, 283-289 
(May, 1941). 

2 The requirement of a quorum of six justices has recently prevented the Court from 
hearing several important cases, inasmuch as four of the nine justices have regarded 
themselves as disqualified to sit in those cases because (in three instances) of former 
connection with the Department of Justice. Bills have, therefore, been introduced in 
Congress (1944) to make a simple majority (now five) a quorum, as was the rule 
from 1789 to 1863. The rule of six originated when (1863-69) the Court had ten 
members and seems to have been retained by inadvertence when the number was 
reduced to nine. See C. Warren, “Quorum of Court,” N. Y. Times, Dec. 20, 1942; 
I. M. Wolff, “Congressional Consideration of the Supreme Court Quorum,” George^- 
town Law Jour., XXXII, 293-297 (Mar., 1944) ; H. E. Cunningham, “The Problem 
of the Supreme Court Quorum,” Geo. Washington Law Rev., XII, 175-189 (Feb., 
1944) ; Hearings before sub-committee of the House Judiciary Committee on H. R. 
2808, to change the quorum of the Supreme Court (June 11 and 24, 1943). 

sA notable instance of this occurred in 1895, when the income tax law of 1894 
was held unconstitutional (Pollock t;. Farmers^ Loan and Trast Co.). In 1917, the 
constitutionality of an Oregon minimum wage law, and in 1936 the constitutionality 
of a New York unemployment insurance law, was sustained by reason of an even 
division in the Supreme Court. 

^See B. A. Evans, “The Dissenting Opinion; Its Use and Abuse,” Af mown Law 
Bey., Ill, 120-142 (Apr., 1938) ; C. H. Pritchett, “Division of Opinion Among Justices 
of the United States Supreme Court, 1939^1,” Amer. Polit. Sci. Rev., XXXV, 890- 
898 (Oct., 1941); ibid., “The Voting Behavior of the Supreme Court, 1941-42,” Jour, 
of PoUiics, IV, 491-506 (Nov., IM2); ibid., “Ten Years of Supreme Court Voting,” 
Southwestern Soc. Sci. Quar,, XXIV, 12-22 (June, 1943) ; ibid., “The Coming of the 
New Dissent; The Supreme Court, 1941-43,” Univ. of Chicago Law Rev., XI, 49-61 
(Dec., 1943): and ibid., “Dissent on the Supreme Court, 1943-44,” Amer. Polit. Sci. 
Rev., XXXIX, 42-54 (Feb., 1945). In the last-mentioned article, Professor Pritchett 
comments on the increasing proportion of “dissents” in later years— rising from 
usually ten to twenty per cent of the cases decided in earlier days to a clear 
majority of them in 1943-44. This recent record of vacillation and disagreement, in a 
Court supposed to^ have been rendered more homogeneous and harmonious by the 
“liberalizing” appointments of 1938-41 (see P'. 476 below), has disturbed a good many 
people, who, in trying to find reasons for it, are likely to include among them the 
rjbther astonishing fact that of the present (1945) nine members of the Court, seven 
were, when appointed, totally devoid of judicial experience, and one other had served 
only as a police judge. 

5 Reports of Supreme Court decisions before 1882 are usually cited by the name of 
the reporter who prepared them for publication, as follows: Dallas, 4 vols.. 1790- 
1800; Cranch, 9 vols., 1801-15; Wheaton, 12 vols., 1816-27; Peters, 16 vols., 1828-42; 
Howard, 24 vols., 1843-60; Black, 2 vols., 1861-62; Wallace, 23 vols., 1863-74; and 
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and prepared under the editorial supervision of a reporter of decisions 
appointed by the Court. Early in its history, the Court declined to offer 
opinions on general questions or hypothetical cases submitted to it by 
either Congress or the president; and, ever since — ^unlike the highest 
tribunals in a number of states where ^'advisory opinions^/ are rendered — ' 
only decisions have been handed down, and in pursuance of bona fide 
cases.^ 

Cases come before the Supreme Court in one of two ways. A few may 
be commenced there, and over these the Court is said to have ‘^original’’ 
jurisdiction. The constitution itself specifies that the Supreme Court 
shall have original (although not necessarily exclusive) jurisdiction in 
^^all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be a party,” In view of this provision, 

Congress may not enlarge the original jurisdiction of the Court — as it 
attempted to do in the Judiciary Act of 1789— for that would be tanta- 
mount to amending the constitution in an unauthorized manner.^ The | 

great majority of cases, on the other hand, come to the Court on appeal | 

either from a lower federal court or from a highest state court when | 

some federal question is involved.^ ■ j 

Until 1922, the district courts, and likewise the circuit courts of 
appeals, were virtually independent units, without a supervising or ; 

unifying head. When work grew excessive in one district or circuit, the 
usual remedy was for Congress to create a new judgeship or two, although 
there might be a dozen judges in other districts or circuits with com- 


Otto, 17 vols., 1875-82. Since 1882, the Reports have been designated by serial number 
only, beginning with Volume 107, and are cited as 107 XJ. S., etc. 

The Court Reporter Act of 1^4 (58 U, S. Stat. at Large, 5) henceforth insures 
a verbatim record of all federal court proceedings, unless specifically dispensed with. 
Annual Report of the Director of the Administrative Office of United States Courts 
(1944), 7-9. 

1 The supreme court in eleven states has authority to hand down advisory opin- 
ions. Objections to the practice are set forth in Constitutional Rev., VIII, 231-237 
(Oct., 1924). Cf. E. F. Albertsworth, ^Advisory Functions in the Federal Supreme 
Court,” Georgetown Law Rev., XXIII, 643-670 (May, 1935) ; F. R. Aumann, “The 
Supreme Court and the Advisory Opinion,” Ohio State Univ. Law Jour., IV, 21-55 
(Dec., 1937). 

2 In 1789, Congress conferred original jurisdiction on the Supreme Court in man- 
damus cases, and for that reason a part of the Judiciary Act of 1789 was held void 
by the Supreme Court in the famous case of Marbury v. Madison, 1 Cranch 137 
(1803). A mandamus is a writ issued by a court commanding a public officer, a cor- 
poration, or an inferior court to perform a specified duty imposed by some law. It 
must also be a ministerial duty, not one involving the exercise of any discretion by 
the party to whom the writ is directed. The right to issue this writ, and a number 
of other important writs, belongs to both fo^eral and state courts. 

3 A leading case on the appellate jurisdiction of the Supreme Court is Martin v. 
Hunter^s Lessee, 1 Wheaton 3()4 (1816),% Pending complete independence of the 
Islands (presumably to be attained after their liberation from Japanese control), 
appeals from the supreme court of the Philippines may also be taken to the United 
State's Supreme Court. Appeals from the district court of Alaska and the supreme 
court of Hawaii and of, Puerto Rico, which formerly went to the Supreme Court, 
now go to a circuit court of appeals. Important changes in the appellate jurisdiction 
of the Supreme Court, made by act of Congrei^ in 1925, are explained, in G, !l^nkin, 
“The United States Supreme Court Under the New Act.” Jour, of Amer. Judic. Soc., 
XII, 40-43 (Aug., 1928). Cf. ibid., XIII, 92-94 (Oct., 1929). 
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paratively little to do. In the year mentioned, however, Congress passed 
an important act opening the way for the long-needed unification and 
equalization of court work.^ The chief Justice of the United States now 
became, in some degree, a supervising and directing head of the entire 
federal judicial system, and provision was made for a federal Judicial 
conference or council, convoked annually and presided over by the chief 
justice, and composed of all the senior circuit judges of the ten circuits. 
To this conference it fell (1) to make comprehensive surveys of business 
in the federal courts; (2) to prepare plans for assignment and transfer of 
judges to or from circuits and districts as circumstances might make 
desirable; and (3) to submit sugpstions to the various courts ''in the 
interest of uniformity and expedition of business.’’ For a decade or more, 
these and other newer arrangements imparted a degree of unity and 
flexibility in handling court business which had been conspicuously 
lacking.^ 

Later on, however, the system seemed to stand in need of further 
renovation; and in his famous message of February 5, 1937, relating to 
judicial reorganization,^ President Franklin D. Roosevelt recommended 
that the Supreme Court be authorized to appoint a proctor to assist 
the Court in supervising the conduct of business in the lower courts. 
No action resulted at once. But in ^ Congress set up the Admin- 
istrative Oiffice of United States Courts, with a director at its head, 
appointed by the Supreme and holding oflBice during the pleasure 

of that body.^ One division of the new agency — ^that of bu^ness adminis- 
tration — ^provides the courts with their material needs; ® a second — ^that 
of procedural studies and statistics — furnishes the Supreme Court with 
information concerning the state of Judicial business and makes recom- 
mendations looking to increased efficiency and speed.® 

The annual conference of senior circuit court Judges continues to 
function, and to it the director of the Administrative Office is required to 
submit annual reports on the state of business in, and the material needs 
of, all the courts. In addition to attending this conference, the senior 
circuit judge in each circuit holds, least twice each year, a council 
composed of all the circuit Judges for the circuit; and this council con- 
siders plans for the effective and expeditious transaction of business in 
the district courts — ^plans which it becomes the duty of every district 

^Code of the Laws of the U, j3. (1934), 1258. 

2 The yearly reports of the Judicial CJonference may be found in the attomey- 
generaFs annual reports. 

® See p. 472 below. 

453 U. S. StaL at Large, 1223-1226; summary in Georgetovm Law Jour,, XXVIII, 
383-391 (Dec., 1939). 

e Such as quarters, supplies, and clerical and other services, including preparation 
of the budget for the federal courts — matters that had previously been attended to 
by the Department of Justice. Jr Miller, ^^Supporting Personnel of Federal Courts,^" 
Amer, Bar Assoc. Jour., XXIX, 130-134 (Mar., 1943) , 

. 6 H. P, Chandler, ^The Place of the Admiliisfctive Office in the Federal Court 
System/^ Cornell Law Quar., XXVII, 364-373 (Apr., 1942) ; J. J. Parker, ^The Inte- 
gration of the Federal Harvard, Law Rev., LVI, 563-575 (Jan., 1943). 
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judge to carry out. In addition; a conference of both circuit and district 
judges is held annually; to review the state of business in the courts and 
to discuss means of improving the administration of justice; and since 
practicing lawyers, as well as judges, are vitally concerned with such 
matters, the law wisely permits the appointment of a limited number of 
members of the bar to sit with the judicial members of this conference.^ 

Judicial Review 

the most important and distinctive function of the Supreme 
Court is performed when that tribunal passes upon the constitutionality 
of state laws and acts of Congress; for in so doing, it serves as the 
guardian of the cdnstjtlf!60^1ffie"lS^^ of the supremacy of national 
laws, and the d efender of th e rev ived rights ^of ^ e ^.statgs. This is not 
difficult to understand if we distinJuiiE^woTarge classes of cases coming 
before the Court for final decision; (1) cases in which it is asserted that a 
state statute or a provision in a state constitution is in conflict with some 
clause in the national constitution, or with an act of Congress, or with a 
treaty; and (2) cases in which some right or authority or immunity 
claimed to be derived from the national constit uiioB^ statute^, or treaties 
is in dispute. 

As an illustration of what occurs in the first class of cases, let us 
suppose that A, relying upon the validity of a statute passed by his state 
legislature, brings suit against B in the appropriate state or federal court ; 
and that, in the course of> the litigation, B denies in legal form that 
A has the right claimed under the state law/ on the ground that this 
law is inconsistent with the national constitution, or with a law or treaty 
of the United States, and for that reason is no “law” at all, since the 
constitution, laws, and treaties of the United States are affirmed to be 
“the supreme la wYOhe land.” B, therefore, prays the Supreme Court 
to declare of no legal effect the state law upon which A relies to win his 
suit. If a majority of the justices are convinced that the inconsistency 
assert^ by B actually exists, the Court will refuse to enforce the rights 
claimed by A.^The state statute thus held to be “unconstitutional” may 
remain on the statute-book for years, until the legislature sees fit to 
repeal it; but every one knows that if a similar case were to arise, the 
Court would, in all probability, reach the same conclusion; and so, for all 
practical purposes, the “statute” becomes a dead letter. The common 
notion that the Supreme Court vetoes or annuls laws is, of course, entirely 
false. What it does is, rather, to pronounce unconstitutional, and there- 
fore unenforceable, measures which in its eyes have never been valid 
laws at all, even though they may have been in actual operation for 
months or years; ^ and the same action may be taken in the case of 

IF. W. Morse, ^‘Federal Judicial Co33feren.ces and Councils; Their Creation and 
Reports,” Cornell Law Quar., XXVII, 347-363 (Apr., 1942). 

2 0. P. Field, The Ejfect oj an Uncomtitutional Statute (Minneapolis, 1935), 
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" profisions of state constitutions challenged as being incompatible with 
the ^'supreme law.^^ In thus functioning, the Court obviously becomes 
the ultimate medium through which the constitutional limitations upon 
the states outlined in an earlier chapter are declared and enforced.^ 

Cases involving the validity of state constitutipn^^^ provisions are com- 
paratively rare. Those arising out of^state legislation, however/ are 
numerous. Some state statutes are alleged to infringe the right of Congress 
to regulate interstate commerce; others are said to impair the obligation 
of contracts; a very much larger number are challenged because they 
are thought to be in conflict with clauses in the Fourteenth ilmendment 
forbidding the states to deprive any person of life,. liberty^ or property 
without “due" process of law,^^ or to deny to any person “the,,.. e^^ 
tectio^of the laws.'’’ The statutes 'mo^Ifequently. brought into contro- 
versy iinder these last-mentioned clauses are -such as ar^ aimed at 
restricting the rights of liberty and propeiiy in. order to promote and pro- 
tect the public health, morals, safety, and general welfare — in other 
words, legislation enacted under the “pplic§^pa.:^r.” Such legislation is 
almost certain to be upheld if the Supreme Court is satisfied that%the 
regulations in question do not amount to aii'^fuftreasonable’’ interference 
with the rights of liberty or property, and that they^Xear some direct 
relation to the protection of public health, morals, or safety, or to 
promotion of the general welfare. The number of state statutes invali- 

i dated is, however, large. 

Turning to the second class of cases, i.e,, those in which one party 
asserts, and the other denies, some right or immunity derived directly 
j from the national constitution, statutes, or treaties, we find the Supreme 
: Court acting both as the guardian of the reserved rights of the states 
I and as the medium through which the legislative and executive branches 
I of the national government are restrained from overstepping the bound- 
I aries marked out for them in the fundamental law; and this function 
I has resulted from the Court’s performance of its ordinary judicial duties 
\ quite as naturally and logically as has its power to declare state laws 
I unconstitutional. 

By way of illustration, let us recall -that in 1916 Congress enacted 
a law prohibiting the transportation in interstate commerce pf goods in 
the manufacture of which children under the age , ..of sixteen had3een 




X 


employed. Let us suppose that A was prosecuted by the Department 
of Justice for violating this law, and that he admitted the facts as charged.. 
In his defense, however, he asserted that the penalty specified in the law 
/ should not be enforced against him, for the reason that the act of Con- 
gress on which the prosecution was based was nQ|. a. regulation of com- 
merce, as Congress is autbori^ied to enact, but rather an attempt 
to regulate manufacturing over which, accord- 

ing to previous decisions of the Court, Congress had,, been granted no 

See Chap. v. above. 
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authority, and which, therefore, was left to be regulated exclusively by 
the states. Here, clearly, would be a dispute over the boundaries of na- 
tional and state authority, calling for interpretation of the commerce 
clause of the constitution, and requiring decision by the Court before it 
could determine whether to order enforcement of the penalty prescribed 
in the law. 

How does the Supreme Court meet such a question? Starting with 
the premise that the national government if *a government of limited 
powers, which are enumerated in the constitution, that this constitution 
is the fundamental law to which all other laws and official acts, of the 
government must conform, and that the lawmaking branch of the gov- 
ernment may legally exercise no power for which warrant cannot be 
found in the constitution, the Court addresses itself ’to the task of exam- 
ining the constitution to see whether authority to pass this child labor 
law has been conferred, directly or by implication. If it becomes convinced 
that the power to regulate commerce does not embrace the power to 
regulate manufacturing, the ’Court will refuse to enforce the penalty 
against A as demanded* by the Department of Justice, and the statute 
itself will be pronounced ^^unconstitutional.’’ If it comes out with an oppo- 
site conclusion, the penalty will be enforced.^ 

If, in another case, the validity of a national treaty provision is chal- 
lenged, a similar line of inquiry is followed in order to ascertain whether 
the treaty-making organs of the government have exceeded their author- 
ity. In the same manner, too, the Court may be called upon to decide 
whether an act of Congress encroaches upon the sphere marked out by 
the constitution for either the judiciary or the executive; and if it is 
found to do so, the Court will be obliged to decline to enforce the law. 
Thus are the different branches of the government kept within the bounds 
set for them b^^ the constitution — at least as that instrument is inter- 
preted by the Supreme Court. Once that tribunal has defined the scope 
and meaning of clauses in the constitution involved in cases coming 
before it, its majority decisions remain the final authoritative statement 
of law upon the matters covered— at least until, as sometimes happens, 
its decisions are reversed or modified by the Court itself.^ 

the criticisms that have been directed against the 
practice of judicial review of legislation, it seems eminently fitting that 

^ In. point of fact, the child labor measure referred to was held unconstitutional in 
Hammer v. Dagenhart, 247 U. S. 251 (1918) — a decision, however, later overruled by a 
differently constituted Court in United States v. Darby, 312 U. S. 100 (1941). See p. 
48 above. 

2 About forty instances of such reversals or drastic modification^ were listed by 
Mr. Justice Brandeis in Burnet v. Coronado Oil & Gas Co., 285 U. S. 393 (1932) ; and 
within the brief period 1937-43 there were twenty. On the question of whether 
Congress may pass a law contrary to a decision of the Supreme Court, see H. M. 
Bowman, ^'Congress and the Supreme Courts Polit. ScL Quar., XXV, 20-34 (Mar., 
1910). The Court’s prevailing liberality of interpretation from the days of Chief 
Justice Marshall onwards has, of course, been responsible for the ^‘judicial expan- 
sion” of the constitution described on pp. 54-55 "above. 
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Supreme final determination of the constitutional powers of both the executive 
gmrti and legislative branches of our national government should rest with the 
iudiciary rather than with either the executive or Congress. Upon the 
action of each of the latter branches, the^ponstitution has placed numer- 
ous restr iction s jn:::t^ and ..liberties. 

jidual if these authorities were permitted to fix the measure of their 
own powers pnder the constitution, especially firtiineTof public stress, 
such restraints would be rendered inoperative in the very emergency 
situations (e.g., in time of war) which they were largely designed to meet. 
Furthermore, the judiciary is in some respects the weakest of the three 
branches of the national government. It controls neither the purse nor 
■ the sword. Acting alone, it is unable directly to attack either of the other 
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branches, or to do mortal injury to political or civil liberty. Its members 
are less likely to be influenced by momentary passion than are the mem- 
bers of Congress— perhaps than the president also. Undoubtedly it is safe 
to conclude that^ with the judiciary possessed of its negative, yet effective, 
control over G^tigress and the executive, the limitations of the constitu- 
tion have been more scflpulously observed and strictly enforced than 
would otherwise have been the case. 

At the same time, it should be pointed out that the federal judiciary 
has, on the whole, been moderate in utilizing its power to overthrow 
acts of Congress, and even (though in this case somewhat less so) acts 
of state legislatures. Only a very small percentage of all the measures 
passed by Congress and the legislatures since 1789 have been nullified 
on the ground of unconstitutionality — ^in the case of Congress, a total of 
fewer than seventy acts.^ The fact is to be recalled, too, that the Supreme 
Court never passes upon the constitutionality of an act of either Congress 
or a state legislature unless it becomes necessary to do so in determining 
the rights of the parties to cases coming before the courts in the ordinary 
course of litigation. 

Naturally, in exercising its power to interpret words and phrases that 
have come down from the eighteenth century, the members of the Court, 
like other men, are influenced more or less by their individual political, 
social, and economic predilections.^ In other words, the Court’s inter- 



1 An analysis and tabulation of such cases, prior to J932, will be found in C. G. 
Haines, The American Doctrine of Judicial Supremacy (2nd ed,, 1932), Appendix I. 
A more up-to-date list appears in Cong. Digest ^ XVI, v 75 (Mar., 1937). Of course, 
it is only fair to concede that a goodly proportion of the measures stricken down 
were of first-rate importance. 

2 C. G. Haines, ^‘Political Theories of the Supreme Court from 1789-1885,^^ Amer. 

Polit Sci. Rev., II, 221-244 (Feb., 1908) ; C. A. M. Ewing, “Geography and the 
Supreme Court,” Southwestern Polit and Soc. Sci. Quar., XI, 26-46 (June, 1930); 
E. E. Cushman, “What's Happening to Our Constitution,” Pub. Affairs Pamphlet No. 
70 (New York, 1942). When selecting, persons for appointment to the Supreme 
Bench, the president, in his turn, may deliberately give a slant to the Court's proba- 
ble decisions by choosing appointees of particular background, past connections, and 
political and economic views. See p. 473, below. Cf. J. P. Frank, “The Appointment 
of Supreme Court Justices; Prestige, PrMciples, and Politics,” 19^1 Wis. Lat/y Rev:^ 
172-210, 343-379 (Mar., May, 1941), " ' , * 
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pretations of such broad and undefined terms as ^hegulate^’ '^commerce/^ 
and ^^due process of law’’ reflect the personal attitudes and opinions of 
the Justice^ ancP^s will appear in later discussion of cuch topics as com- 
merce and business — may and do change with changes in the ^Court’s 
personnel. Realization of this led former Chief Justice Hughes, many 
years ago, to remark: ^We are under a constitution, but the Jonstitution 
is what^the judges s^itj malting it^slnterpfetations^ the Court is 
a^ing noFmerely as a judicial body settling lawsuits; it is also^ deciding 
questions^pf^ublic,^pol^^ though authority of thi^ naturo"sup- r 

’■'posedry Mongs exclusively to the political branches of the government, 

‘ i,e,y Congress and the executive. In ruling th^t a given congressional act 
“ transcends the limits of power on which the measure purports to have 
■ .been based, it in effect yetpes the act, in so doing becoming to all intents 
|and purpqses a third house. therefore, such interpreta- 
tions have denied to the national government authority to deal with 
grave and pressing national problems, the Court has seemed to many to 
fbe exalting its own views of sound J3ublic policy above those of the 
I proper policy-determining organs of the government, and thus to be 
'^iexercising an absolute veto upon, or a ‘^negatixe^ d^^^^ o? 

of the popularly eTe^ when the Court has voided 

state laws dealing with social and economic problems, as not conforming" 

Ito '^due process of law,” it has appeared to exalt its own interpretations 
I above those of the popularly elected branches of the state governments. 
Under these circumstances, it is not strange that the Court’s invalidation 
of congressional and state laws has aroused more criticism than anything 
else in its long history JlEspecially has feeling been strong when the 
iDourt’s adverse conclusions have been reached by a five-to-four vote of 
the justices, yielding what are sometimes disparagingly referred to as 
f^^one man” decisions — decisions, however, no less binding than unanimous 
I ones.^ 

^It has repeatedly been pointed out that nowhere in the constitution can any 
provision be found which expressly confers upon the judiciary the extraordinary 
and distinctive power referred to; and this negative circumstance has led some 
people to argue that the framers of the constitution intentionally withheld such 
authority, and that, therefore, in claiming and exercising it the national judiciary 
has simply ^^usurped^^ power. Much time and energy have been expended by students 
of American constitutional history in tiying to ascertain the actual intention of the 
framers of our fundamental law on this point. On the whole, their researches have 
been rather inconclusive so far as direct hi^oricai evidence is concerned. Nevertheless, 
the power of our courts to declare acts of Congress unconstitutional, first judicially 
asserted by the Supreme Court in the case of Marbury v. Madison in 1803, has long 
been generally recognized as one of the great bulwarks of both personal and property 
rights against legislative, and even executive, encroachment. See C. A, Beard, *^The 
Supreme Court: Usurper or Grantee?,” jSci. Quar., XXVII, 1-35 (Mar., 1912), 
and The Supreme Court and the Constitution (New York, 1912). Cf. J. Dickinson, 
“The Functions of Congress and the Courts in Umpiring the Federal System,” Geo* 
Washington Law Rev., VIII, 1165-1178 (June, 1940). 

2 Such close decisions—not very numerous in earlier days— have of late tended to 
multiply, and some have had the effect of overthrowing laws in which large numbem 
of people were interested. It has sometimes been proposed that they be obviated by 
requiring more than a bare majority twd-thirds) of the justices to concur before 
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Interrelations of the Judiciary, Congress, and the Executive 


judiciary providing that federal judges should hold office “during good be- 

^endent. havior,” and by forbidding Congress to reduce their compensation during 
their period of service, the framers of the constitution sought to free 
the judiciary from- any sense of dependence upon, or undue influence 
by, either the executive or Congress; and in this they were completely 
successful, so far as the judges individually are concerned. In perform- 
ing their official duties, federal judges, personally, are far more inde- 
pendent of outside influences than are most of the state jud^^es who are 
elected or appointed for relatively short terms. Nevertheless 'even the 
federal judiciary enjoys no such independence- from the other branches 
of the government as either of them enjoys with respect to the other 
and to the judicial branch; and the reasons are not hard to find In 
. the first place, the constitution directly provides for only one federal 
court, the Supreme Court, leaving all inferior courts to be created and 
their jurisdictions to be defined by the joint action of Congress and the 
executive. Second, even in the case of the Supreme Court, Gon<^reag and 
the president have to cooperate in organizing it, in determining the num- 
oj ber of judges, in fixing their compensation, and in regulating annellate ’ 
3- jurisdiction. Third, all federal judges are affiointedVlli^sidcnt 
and Senate.^ Finally, the assistance of the executive may become indis- 
O ’ pensable to the enforcement of the decrees or other processes which the 
^ courts issue. 

^ a result of one or more of these circumstances, it is legally possible 
partmn Congress and the president to increase the number of jud-^es in any 
ferenee federal court, and, by filling the new positions with judges whose views 

upon questions of public policy coincide-with those of the president and \ 
a majority of the Senate, to overcome or counteract the influence of what ! 
would o therwise be a majority of judges holding different views Or to 


overruling a statute or any part thereof; and in pursuance nf u- a- 
Hutional amendments have repeatedly been introduced in Goncrvn? 
sary for six, or even seven, of the nine justices to agree in 

unconstitutional. Perhaps, however, an amendment is not to declare a law 

such a change ; at all events, it is interesting to note that a f bringing abopt 
Court (John H. Clarke) once suggested and urged that the 

adopt a rule of the kind proposed. See Amer. Bar Assoc. Jour ^ 

1923); also E. E. Cushman, ^^Constitutional Decisions bv a ■RqtT 
Court, Mich. Law Rev., XIX, 771-803 (June, 1921). ^ ^ Majonty of the 

A summary of the criticisms directed against the nractiVo i 

general, and of proposed remedies, will be found in C. G Hain review lii 

xvi-xvii. Cases decided in recent years show certain SuorpiY^.^ Chaps. 

Frankfurter and Black) inclined toward a narrowing of thp (G.g.r 

and others {e.g., Eeed and Roberts) equally inclined ih the otlf^ ^ judicial review 
iln nine instances, presidential appointments to the 
with outright rejection by the Senate, and in twelve others a Court have met 

has been rejected indirectly, as by failure to act or bv nomination 

action. These cases are listed in the 5th (1935) edition of Postponement of 

Cf. F. R. Black, ^Should the Senate Pass on the Social 
Nominees to the United States Supreme Court?,"" St J6hn'<i T 
(May, 1932) ; C. W. Smith, Jr., ''President Roa»fievelPs Attitudf^ T 
Ky. Law Jour., XXXI, 301-315 (May, 1943). Toward the Courts,"" 
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take another possible instance, Congress may r educe the.... ^ 2 e of the 
Supreme Court, or of any other federal court, by enacting that vacancies 
shall not be filled until the number of judges reaches a certain lower point. 
Congress may even go so far as to deprive the Supreme Court of its ap- 
pellate jurisdiction over a given class of cases, as once happened during 
the Reconstruction period when an unfavorable decision on the consti- 
tutionality of certain acts was anticipated. Rarely, however, has there 
been clear evidence of an intention on the part of either the president or 
Congress to “pack,^’ or otherwise influence the decisions of, the Supreme 
Court. Not quite as much can be said of the inferior federal courts, over 
which Congress has more direct control. The Federalist Congress in 1801 
created new circuit judgeships in order to enable a Federalist president 
to fill them with Federalist judges; and a few months later, a Jeffersonian- 
Republican Congress, for equally partisan reasons, abolished the new 
positions.^ Happily, however, these instances of admittedly partisan inter- 
ference with the judicial system stand practically alone; at the time of 
the latest reorganization of the federal courts, in 1911, when a separate 
set of circuit courts was abolished, partisan motives were entirely absent, 
and the same thing was largely true when the short-lived Commerce 
Court was abolished, in 1913, after an existence of only two years. 

In extreme cases, where enforcement of court processes is resisted by 
combinations too strong to be overcome by United States marshals and 
their deputies, the federal courts are obliged to call upon the president 
for the aid of the armed forces. If he is unsympathetic toward the court^s 
attitude, he may refuse to act; in which event the court is helpless and 
its orders or decrees may be completely nullified. An instance of this 
sort occurred in the administration of President Jackson, when the 
Supreme Court upheld certain claims of the Cherokee Indians, while the 
President sided with the Georgia authorities, who forcibly and success- 
fully resisted the execution of the Courtis decision.^ 

Finally, it is legally possible for Congress, from partisan motives, to 
attack members of the federal judiciary through impeachment proceed- 
ings charging individual judges with treason, bribery, or ^'other high 
crimes and misdemeanors,^' as occurred in the impeachment oi Judges 
Pickering and Chase during the presidency of Jefferson. Impeachment 
is the only method permitted in the constitution for the removal of 
judges who become unfit for judicial office for any reason whatsoever, 
including physical, mental, or moral defects.® It has been resorted ter, in 

^ M. Farrand, “The Judiciary Act oi 1801,” Amer, HuL Rev,, V, 682-686 (July, 
1900); W. S. Carpenter, “Repeal of the Judiciary Act of 1801,” Amer. Polit. Sci. 

IX, 519-528 (Aug,, 1915). 

^This ineident arose in connection with the cases of The Cherokee Nation u. 
Georgia, 5 Peters 1 (1831), and Worcester u. Georgia, 6 Peters 515 (1832). ’ 

3 In the Constitutional Convention of 1787, it was proposed that, following the 
English analogy, federal judges be made removable by action of the two houses of 
Congress. But the plan was decisively defeated— unwisely in the later opinion of 
Thomas Jefferson. 

Judges of the ■ federal courts who have reached the age of seventy and have 
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all, in only nine instances, and has resulted in conviction or removal 
in only four.’- A few judges of inferior federal courts have resigned when 
impeachment proceedings seemed imminent. But in ail of this, partisan 
considerations have played a minor part, except in the two impeachment 
cases mentioned.® 

The Court Reorganization Controversy of 1937 

Following seven or eight decisions in 1935-36' overthrowing statutes 
enacted by Congress to promote national recovery from economic depres- 
sion, and otherwise to accomplish the objectives of the New Deal,® the 
view gained wide currency in New Deal circles that the Court as con- 
stituted, having got out of touch with changing social and economic 
conditions, had become an impediment to the solution of pressing national 
problems; and in consequence the tribunal became the storm center of 
one of the bitterest political conflicts in our recent history, Among a 
multitude of proposals heard for reconstituting the Court or doing away 
with its veto upon acts of Congress, or both, the most important appeared 
in a message of February, 1937, in which President Roosevelt recom- 
mended that, in order “to make the judiciary as a wh ole less st atic bv tl^ e 
canstant and systematic addition of new blood to its personnel.” Con- 


served for ten years may ^'resign” and continue to draw their salaries during their 
remaining years. Having resigned, they, however, no longer have judicial status, 
and therefore Congress might, if it chose, reduce or abolish their salaries. For many 
years, the law also permitted all federal judges except members of the Supreme 
Court to ^^retire/' after reaching the age -of seventy and after ten years’ service, 
on full pay for life. Such salaries cannot .be abolished or reduced by Confess, since 
''retired” judges apparently continue to have judicial status. In 1937, this privilege 
of "retiring” was extended to Supreme Court justices. Code of the Laws of the U. S. 
(1934), 1273-1274. 

3. The successful impeachment proceedings were those against John Pickering, 
1803-04; West H. Humphreys, 1862; Robert W. Archbald, 1912-13; and Halstead L. 
Ritter (1936). The Unsuccessful cases were those against Samuel Chase, 1804-05; 
James H. Peck, 1830-31; Charles Swayne, 1904-05; and Harold Louderback (1933). 
In April, 1926, the House of Representatives, by a vote of 306 to 62, adopted articles 
of impeachment against George W. English, judge of the district court for the East- 
District of Illinois; but on the eve of the trial Judge English resigned, and 
the impeachment proceedings were discontinued. See Literary Digest, LXXXIX, 5-7 
(April 17, 1926). Cf. Proceedings in the Trial of Impeachment of Robert W. Arch- 
haZd,. 62nd‘ Cong., 3rd Sess., Sen. Doc. No. 1140 (1913) ; R. W. Carrington, ''The Im- 
peachment Trial of Samuel Chase,” Va. Law Rev., IX, 485-500 (May, 1923). 

2J. tenBroek, "Partisan Politics and Federal Judgeship Impeachments Since 1902,” 
Minn. Law. Rev., XXIII, 185-204 (Jan,, 1939), In June, 1937, the House passed a bill 
sponsored by Representative Sumners authorizing impeachment trials of federal 
district judges by courts composed of three judges of the circuit courts of appeals, 
to be designated by the Supreme Court. The Senate might continue to conduct 
impeachment trials of such judges, but also might be protected by the alternative 
device from serious interruption of its regular business. Amid the hurly-burly of the 
Court reorganization controversy (about to be commented upon), the proposal failed 
to become law — although in 1942 a new measure of the kind made its appearance in 
the House. Cf. G. W. C. Ross, "Good Behavior of Federal Judges,” Univ. of Kansas 
City Law Rev., XII, 119-127 (Apr .-June, 1944) ; C. Pergler, "Trial of Good Behavior 
of Federal- Judges,” Va. Law Rev., XXIX, 876-880 (May, 1943). 

s Notably, the National Industrial Recovery Act and the Agricultural Adjustment 
Act, both dating from 1933. For a general sun^ey of the checks imposed by the 
Supreme Court upon New Deal legislation, see B. Rauch, The History of the New 
Deal ms-ms (New York, 19440, Ch^p. xi. : 
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gress should authorise the appointment of ^ for every 

federal judge who, having reached the age of seventy, should fail to 
retire within six months thereafter, the new judges to serve concurrently 
with the oldJ The total number of Supreme Court justices should, how- 
ever, never exceed fifteen; so that, ilthe six justices then over seventy 
were to retire promptly, the plan need not lead to any enlargement of that 
tribunal at all. 

Breath-taking as the proposal was, its legality and constitutionality 
had to be conceded; and tg the degree that it was aimed at the lower 
courts, little opposition was voiced. Over its application to the Supreme 
Court, however, agitation immediately flared up. In newspapers, in letters 
to members of Congress, in resolutions of bar associations and of some 
state legislatures, appeared a “blizzard” of protests from conservatives, 
especially from those who had previously abhorred the New Deal and all 
its works and applauded the decisions that had invalidated them. Some 
frightened people even saw in the proposal “the death of the constitn - 
tion.” ^ In Congress, certain leaders suggest^ plans for compromise, 
while others urged postponement of the entire matter until another ses- 
sion, when national sentiment could more easily be ascertained.®' Brushing 
aside all such suggestions, however, the President, a month later, placed 
the issue squarely upon the basis of party loyalty and responsibility 
for an early solution of the nation^s pressing problems. 

Although the constitutionality of the President's proposal was npt 
open to attack, its wisdom and expediency, as well as the motives behind 

1 At the time, there were thii’ty judges in the federal courts of all grades who were 
over seventy. 

The weakest point in the President’s proposal lay in the fact that although 
the appointment of new and younger justices might result in early ‘diberahzation” 
of the Supreme Court, and thus hasten the solution of national problems that brooked 
no delay, there could be no assurance that five or ten years thereafter these same 
justices would not be found as conservative and as reluctant t<S|iretire from judicial 
work as the justices whom they were intended to assist or supplant. Experience shows 
that work on the Supreme Court often “makes liberals of conservatives and con- 
servatives of ^liberals,”, and that presidents have more than once found themselves 
- mistaken in the men they have named to the Court. In order to insure full realiza- 
tion of the end sought, namely, “the constant and systematic addition of new blood- 
into the national judiciary, the President’s plan needed to be supplemented with a 
constitutional amendment providing for the compulsory retirement of all federal 
judges upon reaching a specified age; and such an amendment was introduced in 
the Senate in 1937, although not adopted. 

On the President’s plan, see D. 0. McGovney, “Reorganization of the Supreme 
Court,” Calif, Lam Rev., XXV, 389>412 (May, 1937); A. T. Mason, “Politics and 
the Supreme Court; President Roosevelt’s Proposal,” JJniv. of Pennsylvania Law 
Rev., LXXXV, 659-677 (May, 1937) ; G. Clark,' “The Supreme Court Issue,” Yale 
Rev., XXVI, 669-688 (Summer, 1937); C, Pairman, “The Retirement of Pederal 
Judges,” Harvard Law Rev., ljl, 397-443 (Jan., 1938); J. E. Johnsen [comp.], i^eor- 
ganization of the Supreme Court (New York, 1937). Cl. C. G. Haines, “Judicial - 
Review of the Acts of Congress and the Need for Constitutional Reform,” Yale 
Law Jour., XIV, 816-856 (Mar., 1936). 

3 Although certain Democratic members of Congress, as well as party leaders and 
lawyers outside, openly opposed the President’s plan, the line-up of supporters and 
opponents in the country at large closely followed the alignment of “New Dealers” 
versus “Anti-New Dealers” prevailing in the presidential campaign of 1936. This was 
the point at winch the deteriorating relations between President Roosevelt and 
Congress, characteristic of later years,, really began. 
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it, became subjects of heated discussion in press, on platform, and over 
the radio. Since, like other presidents before him, he would probably 
appoint as judges lawyers whose views of public policy harmonized with 
his own (at least for the time being), the Chief Executive was charged 
with planning to ^^pack^^ the Supreme ®ourt; and in this, many persons 
professed to see the seeds of dictatorship. Having packed the Court, 
so opponents contended, the President would '^controF^ the Courtis de- 
cisions, and this would lead to the overruling of earlier decisions restrict- 
ing national and state powers. Such reversals could be accomplished by 
reading new and broader meanings into the old phrases ^^commerce’^ 
and ^^due process of law.’^ Thus, so ran the argument, the President was 
seeking to amend the constitution in ^^an unconstitutional manner, since 
the people of the states would have no opportunity to pass upon such 
'^amendments.’^ Those who advanced this line of reasoning should have 
remembered that the constitution, ever since its adoption, has been un- 
dergoing changes through interpretation, and quite without resort to 
formal amendment. Some interpretations have been by the executive, 
others by Congress. But the largest number have been by the Supreme 
Court itself ; and the changes resulting have greatly outnumbered those 
wrought by formal amendment. . 

The opposition laid great stress upon the argument that the exten- 
sions of national authority that were implicit in many of the New Deal 
measures went so far beyond the original division of powers between na- 
tion and states, and were so contrary to past Court interpretations, that 
they ought to be embodied in a formal amendment to the constitution. 
In rebuttal, it was pointed out that immediate and pressing national 
problems could not be dealt with promptly through the amending proc- 
ess, and that, even if quickly agreed upon in Congress and promptly 
ratified by the states, an amendment, to be effective, would have to be 
interpreted and applied by judges who very well might frustrate its effec- 
tiveness.^ 

Still further, it was contended that, however wisely President Roose- 
velt might select new judges, there would be grave danger that the" power 
would be abused by succeeding presidents and Congresses ,v from which 
the conclusion was drawn that the power requested should not be granted. 
On the other side, it could be argued with equal force that almost any 
power conferred upon the executive or any other branch of the govern- 
ment is liable to abuse; and that if the government possessed only powers 
that could not possibly be misused, it would be so anaemic as to be in- 
capable of doing either good or harm. In fact, it would be hard to find 

^ No one can foresee the inteipretations and effects that may be given to language 
used in an amendment. A case in point is the Supreme Courts interpretation of the 
Sixteenth Amendment. Although Congress was expressly given the power to tax 
incomes “from whatever source derived,’" the Court ruled otherwise. See Evans v. 
Gore, 252 U. S. 245 (1020), and the testimony of Assistant Attorney-General Robert 
H. Jackson before the Senate judiciary committee, m N. F. Mar. 12, 1937. 
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a proposal to add in any major way to the government's powers that has 
not stirred similar dire predictions J 

Finally, it was objected that adoption of the President's plan would 
destroy our system of checks apd balances by depriving the Supreme 
Court of its existing '^supremacy and making it subordinate to Con- 
gress and the executive. To this it could be replied that Congress and 
the execjutive are chosen by the people, and that the only ^^supremacy” 
over them which may be conceded to the Supreme Court is to be found 
in the Court’s absolute veto of measures that they have enacted. Not only 
would this “supremacy” not be impaired by adoption of the Presi- 
dent’s recommendation, but such adoption might forestall more radical 
measures that would curtail or destroy the Court’s right to review legis- 
lation. No other legitimate supremacy can be claimed for the judiciary; 
for, as the Court itself has often said, the powers of the government are 
vested in three “coordinate” branches; and the idea of coordinate 
branches excludes the notion that any one of them is superior to the 
others. Furthermore, since the constitution itself expressly authorizes 
Congress and the executive to regulate appeals to the Supreme Court 
and to create inferior courts, and by clear implication gives them the 
right to fix the number of judges in all federal courts, it can hardly be 
argued convincingly that the founding fathers intended to exempt the 
j udicia ry, from,, changes deemed wise by, the executive and Congress. 
/a bill embodying the President’s recommendations was introduced in 
the two branches of Congress simultaneously,’ and in the Senate judi- 
ciary committee it became the subject of one of the most prolonged and 
heated public hearings in congressional history. In the end, it was re- 
ported unfayorably; ;* and a substitute measure was killed also by being 
referred to the same hostile committee. The President’s defeat was, 
however, alleviated by a number of new developments; and in the long 
run the substance of what he was aiming at, i.e., scope for remedial 
legislation, was largely attained. In the first place, the Supreme Court, 
even during the period of the controversy, showed some change of heart 
by handing down decisions upholding such New Deal measures as the 
iamended Railway Labor Act (1934), the Labor Relations Act (1935) ,. 
land the Social Security Act (1935) ^ and (reversing an earlier decision) 
sustaining a Washington minimum wage law. In the second place, “con- 
servative” Justices VanDevanter and Sutherland retired, opening the 

iWhen, for example, the constitution was being ratified some hundred and sixty 
years ago, the provision making the president commander-in-chief of the Army and 
Navy was violently assailed in the belief that it ^^opene d the door to a* Cromwell.'^ 
Furthermore, abstention at a given time from using an undoubted power carries no 
guarantee that the power will not be used by others later on. Six times, the size of the 
Supreme Court has been changed, either by increasing or by reducing its member- 
ship. But these changes have not deprived the tribunal of its independence, its 
power, or its prestige. 

2Sen. Rep. No. 711, 75th Cong., 1st Sess. (June 14, 1937). 

; ® See pp. 608, 613, 624 below. Between 1937 and 19M, indeed, the Court overruled 
its own earlier decisions no fewer than twenty-four times. 
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way for the appointment of ^^liberaF’ Justices Black ^ and Reed; and in 
1939 the death of “conservative” Justice Butler was followed by appoint- 
ment of “liberal” Justice Murphy. With a completely “liberalized” Court 
in early prospect (and since realized®); and with the newer justices 
obviously developing canons of constitutional interpretation less rigid and 
restrictive than those dominating in the recent past;® even the President's 
interest in Court reorganization through legislative action waned; and 
almost before the country was aware, the controversy passed into his- 
tory— although not without reverberations in the form of an effort of 
Mr. Roosevelt in the congressional elections of 1938 to “purge” his party 
of candidates who had been active in opposing his plans.^ 

Although frustrated in his original major effort, the President shortly 
afterwards found consolation, too, in the passage of an act embodying a 
number of recommendations relating to the lower federal courts.® When 
signing this measure, he pointed out that while it failed to provide for a 
number of needed changes, it nevertheless contained several provisions 
which were “definitely a step in the right direction.” The government, 
for example, now became able, tjpirough the Department of Justice, to ^ 

1 V. M. Barnett, Jr., “Mr. Justice Black and the Supreme Court,” TJniv. oj Chicago 
Law Rev., VIII, 20-41 (Dec., 1940). 

2 The retirement of Justice McRe 3 molds in 1941 removed the most stalwart of 
the jS^ti-NewDealers. Seven of the nine members of the Court today (1945) were 
originally named by President Roosevelt, and all except possibly one (Justice 
Roberts) are regarded as “liberals.” On the confused pattern, however, which makes 
it hazardous to generalize very freely on conservative-liberal alignments, see C. H. 
Pritchett, “Dissent on the Supreme Court,” Amer. PoliU ScL .Rev., XXXIX, 42-54 
(Feb., 1945). 

In i944, the federal judiciary as a whole numbered some 305 members (sitting as 
judges), and the number of judicial appointments (including a few reappointments) 
to that date made by Roosevelt (during approximately eleven years in office) 
stood at 296. 

3 This is explained clearly in R, E. Cushman, Whafs Happening to Our Constitu- 
tion, 3-10 ; and the trend has been continued in later years, as vividly illustrated by a 
decision of March 27, 1944 (in United States u. Yakus, 321 U. S. 414) sustaining the 
constitutionality of the Emergency Price Control Act of 1942, and (as the Court 
expressly asserted) overruling the Schechter decision. 

4 For the President’s later expressed opinion that the Court fight of 1937 “marked 
a definite turning point in the history of the United States,” see an article published 
under his name in Collier’s, CVIII (Sept. 13 and 20, 1941). Whether or not such 
significance is properly to be attached to the Court controversy in and of itself, few 
if any developments in recent decades have higher importance than the manning of 
the Supreme Court with a personnel responsible since 1937 (1) for tearing away the 
old constitutional barriers which left business and private enterprise relatively free 
from federal control, and (2) by the same token, for legalizing the New Deal, with 
emphasis upon the use of federal powers in behalf of the rights of the individual 
rather than for .the protection of property and corporate interests. In feeling their 
way toward a determination of the proper limits of the increased controls over prop- 
erty and business exercised by federal agencies, the member^ of the new Supreme 
Court, however, find themselves holding widely difiering vie^s; and this is one of 
the reasons for the numerous, and sometimes sharply worded, clashes of ideas men- 
tioned above and notoriously characterizing their decisions and opinions in the last 
few years. See especially the article by C. HVPritchett cited above (p. 462, note 4) ; 
M. J. Pusey, “The Roosevelt Supreme Court, -Amer. Mercury, LIX, 596-603 (May, 
1944); K. C. Davis, “Revplution in the Supreme Court,” Atlantic Mo., CLXVI, 
85-95 (July, 1940) ; and T. R. Powell, “Our High Court Analyzed,” N. Y. Times, June 
18, 1944. 

® 50 U. S. Stat. at Large, 751-753. 
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defend acts of Congress under attack in the lower courts as being uncon- 
stitutional; and appeals to the Supreme Court in such cases are expedited* 
The new law also puts an end to the hasty granting of injunctions by 
lower courts to I’estrain goTernment oflScials in the execution of federal 
statutes; and it imparts greater elasticity to the method by which judges 
may be assigned to jurisdictions suffering from a congestion of business.^ 

National Courts Outside of the Federal Judicial System^^ 

The courts thus far described form what is technically known as the 
'Tederal judicial system/^ and, inasmuch as they are provided for in the 
judiciary article; they are often called the “constitutional courtS;^’ in order 
to distinguish them from certain special courts which have been created 
by Congress under powers implied mainly from other parts of the 
constitution, and therefore called “legislative courts/^ ^ In creating and 
organizing these courts (which include all of the federal courts in the 
territories), Congress has a very -free hand with respect to the tenure, 
compensation, and appointment of judges, as also the scope of jurisdic- 
tion and methods of procedure; indeed, it is in no y\^ay bound by any 
of the limitations found in the judiciary article. It may, for example, 
provide that the judges shall serve for only limited terms instead of 
during good behavior, and in several instances it has done so* 

Under the power to regulate commerce and to grant patents, Congress, 
in 1909, authorized a Court of Customs and Patent Appeals,® to hear and 
decide appeals from rulings made by the United States Customs Court ^ 
in administering tariff laws and by the commissioner of patents in ad- 
ministering the patent laws. Under power to appropriate money to pay 
the debts of the United States, Congress created, in 1855, a Court of 
Claims, primarily for the purpose of investigating contractual claims 
against the government.^ In some cases, this court's decisions are final, 
subject to 'appeal to the Supreme Court; in others, it merely reports its 
findings to Congress or to the department concerned. Both of these courts 
are thus largely administrative courts. Under expressly granted power 
to govern territories, regularly organized courts have been created in all 
of the territories and major dependencies.® The grant of exclusive author- 
ity over the District of Columbia has opened the way for Congress to 

^ The act creating the Administrative Office of United States Courts (1939) was 
also a direct result of the President’s recommendations in 1937. See p. 472 above. 

^ G. Katz, “Pederal Legislative Courts,” if art^ard Law Bev., XLIII, 894-924 
(Apr., 1930). 

3 The Court of Custoi^s and Patent Appeals consists of five judges, appointed by 
the president and Senate. 

. ^ This is the new name given the board of general appraisers in 1926. The court 
consists of nine judges, appointed by the president and Senate. Code of the Laws of 
the U. 8. (1934), 892-893, Cf. G. S. Brown, ‘The United States Customs Court,” 
Bar Assoc, Jour,, XIX, 333-336, 416-419 (June, July, 1934). 

5 The Cowrt of Claims consists of five judges appointed by the president and 
Senate. Code of the Laws of the U- 8. (1934), 1260-1266; E. E, Naylor, ‘The United 
States Court of Claims,” Georgetown Law Jour,, XXIX, 719-738 (Mar., 1941). 

® See Chap. XXXVI below. 
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provide the people of the District with a court of appeals, a supreme 
court (inferior to the former) , and several subordinate municipal courts.^ 
The Tax Court of the United States was created by the Revenue Act of 
1942 ^ to decide questions arising over alleged deficiency in, or over- 
payment of, income, estate, excess profits, and other direct taxes, with 
review by a circuit court of appeals.® Lastly, the Emergency Price Control 
Act of 1942 ^ created an Emergency Court of Appeals, consisting of three 
or more judges to be designated by the chief justice of the United States 
from judges of the district courts and the circuit courts of appeals. This 
Emergency Court hears appeals of persons who deny the validity of any 
order or regulation issued by the Office of Price Administration,® and 
its judgments and orders are reviewable by the Supreme Court. 

The Department of Justice^ 

Following English and colonial precedent. Congress provided in the 
Judiciary Act of 1789 for an attorney-general who should advise the 

3- The courts of the District of Columbia have been held to be ^'constitutional” 
courts in certain respects and "legislative” courts in others. O’Donoghue v. United 
States, 289 U. S. 516 (1934). 

2 56 V. S. Stat. at Large, 957. The Tax Court has sixteen judges. Between 1924 and 
1942, it was called the United States Board of Tax Appeals. TJ. S. Government 
Manual (Summer, 1944), 559-560. 

s In pursuance of treaties which conferred extraterritorial rights in China, a United 
States Court for China was set up in 1906 at Shanghai, to pass upon appeals from 
decisions of the American consular courts in that country; and from its decisions 
appeals could be taken to the federal circuit court of appeals for the ninth circuit, 
and ultimately to the Supreme Court. Cf. M. J. Helmick, "United States Court for 
China,” Amer. Bar Assoc. Jour., XXVII, 544-546 (Sept., 1941). 

The work of the United States Court for China ceased immediately upon the 
outbreak of war with Japan ; the judges and other members of the staff were interned 
and later came back to the United States. Moreover, the Court itself has been 
abolished, coming to an actual end on May 20, 1943, with exchange of ratifications 
of the treaty doing away with extraterritorial rights of the United States in China. 
Cf. E. D. Thomas, "Extraterritoriahty in China,” Senate Doc., No. 102, 78th Cong., 
1st Sess. (1943). 

As has appeared, the United States has a few isolated administrative courts, 
such as the Court of Customs and Patent Appeals, but no generaL system of such 
tribunals charged with adjudicating disputes arising out of decisions rendered by 
executive and administrative agencies to which Congress has delegated quasi- judicial 
powers in some thirteen hundred instances. Cases arising under powers thus dele- 
gated by Congress are now ruled upon by more than seventy federal agencies, acting 
independently of one another and with no means provided for coordinating their 
work. To overcome the replting overlapping and lack of uniformity of decisions, 
a committee of the American Bar Association, in July, 1936, submitted a report 
recommending the establishment of a federal administrative court, similar to some 
in Europe, to deal eolely with cases arising in the exercise of powers delegated by 
Congress, the decisions of this administrative court to be subject to I'eview by the 
Supreme Court or by lower federal courts. The committee’s report is summarized 
in N. Y. Times, July 27, 1936. Cf. L. G. Caldwell, "A Federal Administrative Court,” 
Vniv. of Pa. Taw Eeu., LXXXIV, 966-990 (June, 1936) ; R. M. Cooper, "The Pro- 
posed United States Administrative Court,” Mich. Law Eev., XXXV, 193-252 (Dec., 
1936). 

8. Slat, at Large,2Z. 

®C. W. Stewart, "The Emergence Court of Appeals,” Georgetown Law Jour., 
XXXII, 42-65 (Nov., 1943). « 

®This establishment is an and not a part of the judiciary. 

Its functions and operations, however, warrant bringing it into any discussion of the 
J^deral system of administering justice. 
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government on legal matters and represent it in judicial proceedings. 
This ofBcer was not expected to give all of his time to the work, and he 
was not made the head of a department, although as soon as the cabinet 
developed he became a member of that group. With the growth of the 
country and of the government’s activities, the duties of the position 
naturally increased. Solicitors and other assistants were provided for; 
the attorney-general gave up all private practice; and at last, in 1870, 
under pressure of the great volume of legal work flowing from the Civil 
War and Reconstruction, Congress belatedly established a Department of 
Justice in which the government’s legal business was for the first time 
concentrated and systematized. Even after tripling its force of officers 
and employees to cope with wartime conditions, the Department of 
Justice is smaller than most others. But it performs exceedingly important 
functions, and no department, except perhaps the Treasury, is so inter- 
locked with the others. The principal officers in Washington are the 
attorney-general, who gives his time mainly to studying and rendering 
opinions on legal questions referred to him by the president or heads of 
departments; a solicitor-general (with also an assistant solicitor-general), 
who represents the United States before the courts;^ an assistant to 
the attorney-general, who has supervision over all the major subdivisions 
of the Department and over the district attorneys and marshals; an 
assistant attorney-general, who has special charge of cases arising out 
of the national anti-trust and interstate commerce laws; and six other 
assistant attorneys-general, with such duties as are assigned to them by 
the head of the Department, Included in the Department also are a 
vEederal Bureau of Investigation— the famous FBI — ^with 15,000 special 
agents and other personnel, and with functions paralleling and supple- 
menting those of the secret service in the Treasury, including, of course, 
the crime-detection work of the highly efficient ^^G-Men”; an Immigration 
and Naturalization Service, which, in 1940, was transferred from the 
Department of Labor to the Department of Justice; ^ a Bureau of 
Prisons; and a War Division, set up in 1942, with an Alien Enemy Con- 
trol Unit and an Alien Property Unit.® 

Outside of Washington, the Department has a district attorney and 
a marshal in each of the eighty- four judicial districts into which the 
states are divided, besides others in Alaska, Hawaii, Puerto Rico, the 
Virgin Islands, and the Panama Canal Zone. Both offices date from 1789, 
and their incumbents are appointed by the president and Senate for four- 
year terms, on reconimendation of the attorney-general. A district attor- 
ney presents to a grand jury all violations of national laws coming to his 
attention within his area; and if that body brings an indictment, it falls 
to him to conduct the case of the government against the accused person. 

iC. Pahy, ^‘The Office of Solicitor-General” Amet. Bar Assoc. Jour., XXVIII, 
20-23 (Jan., 1942). 

2 See pp. 119 and 121 above, 

^ U. B. Government Manual (Summer, 1144), 259-270. 
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His work, therefore, corresponds to that of county prosecuting officers 
who act under state authority; and over it the attorney-general has a 
somewhat indefinite supervision. The marshals and their deputies are 
charged with arresting and holding in custody persons accused of crime, 
summoning jurymen, serving legal processes, executing the judgments of 
the federal courts, and protecting federal judges from personal violence 
when engaged in the performance of their official duties.^ 
pfi func- Speaking broadly, the Department of Justice has two main functions, 
tions The first is to give opinions to the president and other principal officers 
of the government on questions touching their duties and involving con- 
struction of the constitution or the laws, -The courts will answer such 
questions only in deciding actual cases, and cannot be looked to for 
advisory opinions on constitutional and legal matters coming up almost 
daily in the carrying on of the government’s work. For these, the officials 
■ concerned are dependent upon the attorney-general and his principal 
assistants. In many instances, the opinions rendered prove final and con- 
clusive, and hence determine the law; and sometimes they profoundly 
influence the political, as distinguished from the purely legal, policies of 
the government. Opinions are published, after the manner of judicial 
decisions, and acquire weight as precedents in a similar way. They are 
not furnished to Congress or its committees, but only to the executive 
authorities; nor are mere departmental regulations ruled upon, or ab- 
stract or hypothetical questions answered. 

The second main function of the Department is to supervise or con- 
duct suits to which the United States is a party and to prosecute offenders 
against the revenue, currency, commerce, banking, postal, and other 
national laws. Suits begun by the government are brought before a 
district court or the Supreme Court, according to the nature of the case; 
and while suits against the government are not allowed as a matter of 
right, they are In fact permitted, and are instituted in a district court, 
' or in the special Court of Claims. In the low^er courts, the government, 
whether plaintiff or defendant, is commonly represented by the district 
attorney of the district in which the action is begun ; in the Supreme 
Court and Court of Claims, by the attorney-general or one of his prin- 
cipal assistants.^ 

iTKe duties of district attorneys and marshals are set forth more fully in Code 
of the Laws of the U. S, (1934), 1281-1286. Cf. R. H. Jackson, “The Federal 
Prosecutor, ’’ Jour, of Amer, Judic. Soc., XXIV, 18-20 (June, 1940). It may be added 
that in each judicial district, the district judge appoints a number of United States 
commissioners, who hold off ce for four years, subject to removal at any time by the 
appointing judge. These commissioners are empowered to administer oaths, issue 
warrants for the aiTest of persons accused of violating federal laws, subpoena wit- 
nesses, conduct preliminary hearings of accused persons, and discharge them 6r admit 
them to bail. In numerous other ways, also, they assist in expediting the enforcement 
of the federal criminal laws. 

2 Two minor, although not unimportant, functions of the Department are advising 
the president on requests for pardons and the administration of the federal peni- 
tentiaries at Atlanta, Leavenworth, Lewisburg, Pa., McNeil Island, and Alcatraz 
Island in San Francisco Bay, and of the jail and reform schools in the District of 
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CHAPTER XXIV 

NATIONAL EXPENDITURES— THE BUDGET SYSTEM 

Many activities of the national government have now been brought 
to view, but others of major importance still claim our attention; and to 
some of these we now turn. Basic to everything else is the raising and 
spending of money ; for, as the struggling government under the Articles 
of Confederation quickly discovered, little can be done without adequate 
access to funds. A prudent individual first calculates his resources and 
then trims his outlays so as to keep within them. A government, too, 
cannot be indifferent to its flow of income. But since it can accelerate the 
flow indefinitely, e.g.j by increasing taxes and by borrowing, it can, and 
often must, decide upon expenditures first, and only afterwards shape 
its plans for obtaining the necessary funds. Taking our cue from this 
fact, we, in this chapter and the next one, consider first some aspects 
of national expenditure, and then look into the matter of national revenue. 

The Spending Power 

The constitution has rather more to say about raising revenue than 
about spending it: authority to tax, as well as to borrow, is expressly 
conferred; and various limitations upon the taxing power are carefully 
prescribed. A government, however, that could not spend money would 
be no government at all; and ample federal spending power is found in 
the constitution, not only in the authorization of Conpess to ‘^pay the 
debts and provide for the common defense and general welfare of the 
United States, ^ but in various other provisions conferring authority to 
do things that cannot possibly be done without spending money, e.g., raise 
and support armies, provide and maintain a navy, establish post-officea 
and post-roads, provide for the government of the District of Columbia 
and the territories, and set up a system of courts. Only three specific 
restrictions are imposed: (1) that appropriations for the support of the 
Army shall not be ^ffor a longer term than two years”; (2) that -^no 
money shall be drawn from the Treasury but in consequence of appro- 
priations made by law”; and (3) that '^a regular statement and account 
of the receipts and expenditures of all public money shall be published 
from time to time.” ^ , 

Nq one acquam^^ with our early cgastitutiQurt W haw- 

1 Art. I, § 8, cl. 1. 

2 Art I, § 8, cl. 12, and § 9, cl. 7. 
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ever, be surprised to ^earn that strict constructionists and loose construc- 
tionists viewed the federal spending power quite differently. Madison,- 
for example, contended that the power to tax and to spend could legiti- 
mately be exercised only to such extent as was necessary for the execu- 
tion of the other powers delegated to Congress. Hamilton, on the other 
hand, argued that the taxing-spending power was independent of, and 
in addition to, the other powers. And the view of Hamilton prevailed. 
Not only has Congress habitually acted on the assumption that its spend- 
ing power is practically unlimited, but no appropriation made (even 
when for objects, like public health or education or old-age benefits, lying 
quite outside the range of expressly conferred powers) has ever been 
challenged successfully in the courts; nay more, in its memorable decision 
of 1936 invalidating the Agricultural Adjustment Act of 1933, the Supreme 
Court expressly asserted that the power of Congress to authorize the 
expenditure of public moneys for public purposes is not limited by the, 
direct grants of legislative power fouiM^uH the constitution — ^which is, of 
course, exactly what Hamiltonr contencSdla century and a half ago.^ Not 
only, too, may Congress spend without restraint, either as to purpose'* 
(so long as it is of a public nature) or as to amount, but it may spend 
under such circumstances as to bring it great extensions of power, as, 
for example, when it gains regulative authority in the- states through 
the medium of grants-in-aid for highways, education, and social security. 

How Appropriations Are Made — The Budget System 

Not a dollar of federal money can be expended legally except in pur- 
suance of authorization, direct or indirect, by Congress; and passing 
the great appropriation bills becomes one of- the most important tasks 
of that body at every regular session. In these measures. Congress, in 
effect, instructs the Treasury to supply the executive departments and 
other spending agencies with stipulated sums, according to specifications 
set forth in great detail. Indeed, one of the chief means by which Con- 
gress exercises control over administration is this detailed and specific 
allocation of money, cutting off an activity here by leaving it without 
financial support, adding an activity or agency there by -making the neces- 
sary fiscal provision, and in these and other ways predetermining far 
more than do some foreign parliaments the lines on which thfe govern- 
ment’s work shall be carried on.^ 

For many years before the adoption of the present budget system in 
1921, appropriation bills^ were drafted and introduced by no fewer than 
nine separate House committees— the bills themselves regularly num- 

iSee p. 673 below. The opposing yiews of Hamilton and Madison, as sum- 
marized in the briefs in United States t;. Butler, 297 U. S. 1 (1936), are reviewed in 
Amer, Bar Assoc. Jour., XXII, 115-125 (Feb., 1936). 

2 In Great Britain, Parliament is content to vote lump sums for various purposes 
and to leave the administrative authorities— acting under close control by the 
Treasury — ^to make detailed application of the fmids, including the fixing of salaries 
and wage-scales. 
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bering fourteen — and in the Senate were handled by as many as fifteen 
different committees. Based upon more or less inflated requests made 
by the various spending agencies, and merely swept together and trans- 
mitted to Congress in an undigested mass by the secretary of the treas- 
ury, these bills were not only framed, but considered and reported by 
the several committees, in little or no relation to one another — and, 
what was worse, in little or no relation to the condition of the Treasury 
or to the outlook for revenue. With no single guiding hand to exercise 
restraint, they were likely to emerge even more generous in their grants 
than when they first made their appearance; and although the president 
might warn and admonish, he as a rule could do nothing in the end except 
affix his signature, since to do otherwise would mean to halt necessary 
government activities. Under such division of responsibility, log-rolling 
became a fine art, the ^^pork-barreP^ an inexhaustible resource — especially 
as resorted to by congressmen whose standing with their constituents 
depended princi|9ally upon their success in tapping public funds in support 
of pensions, river and harbor improvements, and public buildings. As 
“ ■often reparked at the time, any private business conducting its financial 
operations as those of the United States government were conducted 
would stand perpetually in the shadow of bankruptcy, 

, ■ days when expenditures were relatively modest and revenues ade- 
* quate to meet them, criticism of such haphazard procedures had little or 
no effect. The startling upswing of the national outlays during the first 
World War, however — together with the many fiscal problems and diffi- 
culties entailed — ^lent’new force to a growing demand for reform; and 
in 1921 a national, budget system, such as had long been, talked about, 
became a reality. The essence of a sound budget system consists in care- 
ful planning of the expenditures of a given period in relation to antici- 
pated income, by a single authority, which not only will achieve the 
necessary correlation but shoulder definite responsibility - for results; 
and while the plan introduced by the Budget and Accounting Act of 
1921 ^ left, and still leaves, a good deal to be desired, it is grounded 
firmly on this general principle. 

The planning and coordinating agency set up by the act is the Bureau 
of the Budget, originally attached loosely to the Treasury Department, 
although in effect an independent establishment. As supreme director 
of national administration, the president is, however, the logical authority 
to bear primary responsibility for preparing integrated programs of 
spending and revenue-raising; and after Franklin D. Roosevelt became 
chief executive, the Bureau was drawn into closer relations with the 
White House until eventually, under authority conferred in the Re- 
organization Act of 1939, it was absorbed outright into the Executive 
Office of the President. It is now, therefore, no longer to be thought of 
as an isolated establishment, but rather as an arm of the president — 

4^:V . B, Stat, at Largej 2^. 
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the agency through which that official maintains touch with the eiitke 
financial side of the governmeni and secures the spade-work necessary 
to preparation of the expenditure proposals which he lays before Con- 
gressd Since this status was arrived at, the Bureau has been given more 
adequate support, has reorganized and greatly expanded its fiscal (as 
well as other) work, and, under the direction of an able '^career man,’^ 
Harold D. Smith, has become one of the naost vigorous and effective 
establishments in Washington.^ 

In the nearly twenty-five years since the Budget Bureau was created, 
a great change indeed has taken place in it. From an agency devoted 
primarily to the coordination of departmental requests for funds, it has 
developed into the principal aid to the president in the general manage- 
ment of governmental affairs. The conception of the budget itself has 
expanded to include the formulation of well-defined financial programs 
for the various departments and establishments, and also supervision 
of and control over the execution of such programs, including continuous 
study of administrative organization and adoption of improved business 
methods in connection therewith. Resulting in part from the enlargement 
of governmental activities in fighting the depression of the thirties, the 
new situation has arisen mainly from the defense and total-war efforts 
of more recent years. Greater responsibilities than ever before have been 
thrust upon the president, and in assuming them, he has been compelled to 
pass along extensive authority to departments and other agencies. For the 
use which they make of such delegated authority he, however, as chief ex- 
ecutive, is responsible ; and it is mainly upon the Bureau of the Budget that 
he must rely for assurance that the authority is being properly exercised. 

Such service the Bureau is able to render through the basic power 
given the director to “revise, reduce, or increase’’ the estimates of the 
several departments and agencies — a power from which flows broad dis- 
cretion over the substance of department programs, not only in the 
planning stage but also later; because after the programs have received 
Bureau approval, and after Congress has made the necessary appro- 
priations, the departments and establishments must still obtain the 
Bureau’s approval for their financial procedures in carrying out their 
programs, including the periodic (usually monthly) allotment of funds 
and the maintenance of reasonable reserves for contingencies. In addi- 
tion, since 1939, a division of legislative reference in. the Bureau has 
examined and reported upon all measures pending in Congress which, 
if enacted, would impose a charge upon the public treasury or otherwise 
affect the president’s fiscal policy, the purpose being tq determine the 
relation of such measures to the “financial program of the president”; ^ 

^As pointed out below, Jaa; proposals emanate rather from the Treasury Depart- 
ment, although not without consultative participation by the Budget Bureau. 

* The director is appointed by the president alone, and for an indefinite term, 

® too, the Budget Bureau does not think well of a,, measure passed, it may, and 
sometimes does, prepare a veto message and advise the president to sign- it. 
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and the cooperation of this division, and of four others, in all budget 
activities enables the Bureau to play a highly effective role in making 
recommendations and decisions affecting both the substance and the 
administration of the government's program.^ 

Although of doubtful advantage, the government's fiscal year opens 
on July 1, rather than January 1; and . a given year is hardly entered budget 
upon before work on the financial arrangements for the succeeding year 
is started. First of all, every spending agency is asked by the Budget 
Bureau to make out detailed estimates of the funds that it will need 
in the next fiscal, year and to submit such estimates not later than 
September 15. In larger agencies, this is done by special budget officers, 
in lesser ones by members of the staff detailed for the purpose; and for 
many weeks, conferences go on between these or other agency repre- 
sentatives on the one hand and Budget Bureau officials on the other— 
the former commonly pressing for as generous allotments as they can 
hope to get, the latter raising questions, offering objections, and seeking 
to whittle down the frequently somewhat extravagant requests. On 
larger matters, the budget director is brought into the discussions; and, 
subject only to reversal by the president, his word is law for ever^’' bureau, 
board, commission, and department as to what expenditures (and in 
what amounts) shall be recommended to Congress, and what ones shall 
not. Meanwhile, the Treasury Department, on its part, has been asked 
not only for data concerning interest charges on the national debt, but 
also for detailed estimates of the revenues that may be expected in the 
period, together with proposals for increasing such revenues in case they 
promise to be insufficient. With all of the estimates and other informa- 
tion finally in hand (ordinarily by December 1), Bureau officials total 
up the amounts, arrange data in logical order, and work the whole into a 

1 The Bureau carries on its work through five principal divisions, exchanging infor- 
mation and working in close cooperation with one another: (1) largest of all, the 
estimates division, which' revises estimates and determines apportionments and 
general reserves; (2) the legislative reference divison mentioned above; (3) the 
division of administrative management; (4) the fiscal division, handling the huge 
mechanical job of compiling the budget document; and (5) thfe division of statistical 
standards, formerly the central statistical board, coordinating the statistical work of 
the departments and establishments. In addition to its other duties, the Federal 
Reports Act of 1942 (56 IJ. S. Stat, at Large, 1078-1080) made the Bureau responsible 
for the data-collection activities of most federal agencies, the purpose being to reduce 
the burden upon the public resulting from government questionnaires and reports. 

See L. Stringham, “Government Questionnaires and Federal Reports Act of 1942,” 

Bub. Admin. Rev., Ill, 150-157 (Spring, 1943). In 1935, the staff of the Bureau num- 
bered only thirty-eight persons; by 1942, 356 were employed. The 1943 appropriation 
measure provided for 592 employees; and for fiscal 1944, the president requested a 
total of 660. 

An especially valuable analysis of the functions of the Bureau is N. M. Pearson, 

“The Budget Bureau: From Routine Business to General Staff,” Pwb. Admin. Rev., 

Ill, 126-149 (Spring, 1943). The functions and duties of the Bureau are summarized 
broadly in Executive Order No. 8248, Sept. 8, 1939, Title II, § 2, to be found in 
Federal Register, IV, 3864-3865. Cf, H. W, Wilkie, “Legal Basis for Increased Activi- 
ties of the Federal Budget Bureau,” Geo. Washington Law Rev., XI, 265-301 (Apr., 

1943) ; H. B. Smith, “The Budget as an Instrument of Legislative Control and 
Executive Management,” Pub. Admin. Rev., IV, 181-188 (Summer, 1944). 
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volume of many hundred page^i.e., the ^'budget' —which, by the close 
of the calendar year, is placed on the desk of the president. At this last 
moment, the latter can revise or strike out items. But usually he has 
already assented to most of them; and, with Congress coming into regu- 
lar session normally on January 3, he, within a few days after his 
regular message, submits a special message transmitting the budget as 
a balanced fiscal plan for which he assumes full responsibility.^ Thus 
evolved, a budget presents the utmost contrast to the melange of inde- 
pendent appropriation proposals formerly unloaded upon Congress by 
its various committees. The president becomes, in effect, the general 
business manager of the government, with the Budget Bureau as the 
agency through which he prepares his proposals. The role of Congress, 
in turn, is more or less like that of a board of directors which, following 
inquiry and discussion, translates proposals into decisions.^ 

In 1920, with the adoption of a budget system imminent, the House 
of Representatives prepared for the new order of things by enlarging 
its general appropriations committee to thirty-five members, giving it 
jurisdiction over all appropriation proposals, and authorizing it to employ 
as many as fifteen sub- committees for handling proposals relating to 
particular departments or agencies.* Received in the House, a budget^s 
revenue proposals are turned over to the committee on ways and means, 
but its far more bulky appropriation sections go at once in toto to the 
appropriations committee, which forthwith parcels them out among its 
sub-committees, in such fashion that all proposals relating, for example, 
to the War Department will go to the same sub-committee. From the sub- 
committees come in due time bills embodying the different blocks of 
proposals, more or less drastically altered; and through the main com- 
mittee these are laid before the House for debate, and perchance amend- 
ment, and then sent to the Senate, where again they are handled by a 
general appropriations committee and a set of sub-committees before 
emerging as measures to be passed on the floor. As individually adopted 
(usually after conference committees have been called into play), the 
bills are sent to the White House and almost invariably signed;^ no 

1 The budget message of January 9, 1945, will be found in A. T. Times of the 
following day, 

^ If unanticipated necessity arises, supplementary and deficiency estimates may be 
presented to Congress after submission of the regular budget; and “deficiency'^ ap- 
propriation bills are passed at almost every session. It is hardly necessary to add that 
in a war period like the present, special — ^and huge — appropriations become necessary 
without much reference to the regular calendar, 

^ The number of members has since been increased to forty-three (in 1945, twenty- 
five majority and eighteen minority). The corresponding Senate committee has 
twenty-four members (in 1945, fourteen majority and ten minority). In 1940, the 
Brookings Institution recommended that the separate House and Senate appropria- 
tions committees be replaced by a single joint appropriations committee of the two 
houses, equipped with a permanent staff of budget and fiscal experts. 

^ Appropriation measures, like others, are, of course, subject to veto. Seldom, how- 
ever, can they be disapproved without more or less disrupting some branch of the 
government’s activities, even when they include provisions to which the chief 
executive objects. 
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attempt is made to gather them all into a single grand appropriation 
measure, as in Great Britain, 

During the quarter-century since the new system went into operation, it 
has abundantly proved its worth. Under the relatively normal condi- 
tions prevailing in the earlier part of the period, it enabled the president 
to hold the spending agencies in leash and to effect substantial econo- 
mies; and even in the years of extraordinarily lavish expenditure asso- 
ciated with the New Deal and with the defense and war effort, when the 
executive rather than Congress was taking the lead in projecting huge 
outlays, it imparted unity and responsibility which otherwise would 
have been lacking. Not only does it open a way for more or less drastic 
reduction of ill-considered departmental estimates before they are sent 
to Capitol Hill, but it enables Congress to act with full information con- 
cerning not only current proposals and their relations to one another 
but the state of the country's finances generally, the recent and present 
trends, and the outlook for at least two or three years to come.^ Indeed, 
after appropriations have been voted, the president, if he thinks that 
Congress has been over-generous, may order the agencies affected to 
spend less than the amount authorized. Of course, power is always in 
danger of being abused, and it is quite possible for not only Congress, 
but also the president, to strangle or starve deserving administrative 
services, ostensibly or actually in the interest of economy, especially if 
considerations of politics tempt to such a course. Extravagance is, how- 
ever, by all odds the evil chiefly to be combated in public finance; and 
the restrictive powers conferred in the act of 1921 have been employed 
mainly for this worthy end.^ 

There is, however, room for improvement. It would be advantageous, 
for example, if department heads and the director of the budget were 
given the privilege of the floor in Congress, so that they might explain 
budgetary proposals (or omissions) to the general membership of each 
house, as they now explain them to individual leaders, committees, and 
sub-committees. Appropriation bills of general character are no longer 
introduced except by the regular appropriations committee. But repre- 
sentatives and senators freely exercise their privilege of introducing 

1 Despite its admitted merits, the form of the budget statement, as simply a plan 
of expenditures, has been criticized sha^ly both by members of Congre® (notably 
Senator Byrd of Virginia) and by outsiders. The Securities and Exchange Commit 
sion, for example, submitted to the Temporary National Economic Committee, in 
1939, a plan for a “double budget” imder which expenditures would appear in two 
groups, one including all operating expenses and the other all expenditures for public 
buildings and other similar non-recurring outlays. 

^ In the report of the Presidents Committee on Administrative Management in 
1937 (see pp. 412-413 above), the Budget Bureau, while criticized in sundry respects, 
was given credit for the spotlight it had thrown on national fiscal problems, for 
assisting the president in planning and controlling the fiscal program, for a detailed 
scrutiny of department needs, for aiding the departments in improving their bud- 
getary practices, for giving Congress a more intelligent picture of the nation’s 
finances and financial problems, and for clear comparisons between estimates and 
actual expenditures of particular agencies and services. 
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bills calling for appropriation of money for particular projects — ^building 
a post-office, constructing a dam, dredging a harbor, or ''improving” a 
river— in which they (at all events the voters back home) are interested. 
Moreover, from the moment when a House sub-committee takes hold 
of a block of estimates to the time when an enacted bill results, sums 
carried by particular items can be augmented and new items inserted. 
It would save the taxpayers millions of dollars a year if Congress were to 
emulate the example of the British Parliament, and, as a matter of 
regular practice, refrain from voting any money in excess of sums re- 
quested by the executive. At the least, if present usage is to continue, 
it would be helpful if, by constitutional amendment, the president were 
given power to veto separate items of appropriation bills, as governors 
in all but nine states have been authorized to do.^ 

In its report of 1937, the President's Committee on Administrative 
Management criticized the Budget Bureau for concentrating too much 
upon the preparation of budgets and not giving enough attention to 
"supervision over the execution of the budget by the spending agen- 
cies.” As the committee was frank to recognize, the Bureau had never 
up to that time been given sufficient staff or money to enable it to per- 
form this larger task. To a degree, the situation has now been corrected; 
and a great deal is done by way of checking up on the use actually made 
of funds voted, and supervising the transfer of funds from one agency 
to another. There is need for such work, notwithstanding the existence of 
another agency-— the General Accounting Office— ^created, in point of fact, 
by the same act of 1921 which brought the Budget Bureau into existence. 
In addition to auditing the accounts of spending agencies, this inde- 
pendent establishmen-t— independent because its head, the comptroller- 
general, is appointed by the president and Senate for a fifteen-year term, 
and is removable only by impeachment or^ for cause, by joint resolution 
of Congress — ^has as a main function the validating of payment for 
services, supplies, etc., as a means of seeing that all such outlays fall 
within the purposes and limits of appropriations as made by Congress ; 
without the comptroller-general's approval, money for such purposes can- 
not be drawn from the Treasury, or, if drawn and paid over, must be re- 
funded, After 1933, the General Accounting Office became a focus of 
vigorous controversy, partly because the then comptroller-general, John 
R. McCarl, personally hostile to the New Deal, held up numerous pay- 
* ments in connection with New Deal enterprises as lacking proper authori- 
zation in congressional appropriations; ^ and in 1937 the President's 
Committee made recommendations, eagerly accepted by the President 
himself, looking to abolition of the Office, transfer of "pre-audits” to the 
Treasury Department, and retention of post-audits in a new agency to 

1 See pp. 378-379 above mi pp. 791-792 in complete edition of this book. 

2Cf. C. H. Pritchett, *‘The Relations of the T.VA. to the Comptroller-Cxeneral ” 
Tenn, Law Rev., XV, 265-279 (June, 1938). 


I 
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be headed by an auditor-general.^ Sharply opposed views developed, 
however, in various responsible quarters; and the suggested changes have 
not been made. Meanwhile, President Roosevelt’s opportunity to select 
a comptroller-general of more sympathetic disposition has eased the 
situation. 

The Growth of National Expenditures 

In the first decade of the present century, the national government 
rarely spent as much as half a billion dollars a year; indeed, the Fifty- 
first Congress (1889-91), in its day, achieved notoriety as the first to 
appropriate over a billion during its biennium. From that modest level, 
national expenditures have vaulted to proportions staggering the imagina- 
tion. By the beginning of the Roosevelt period (1933), they had risen to 
nearly four billions a year, and three years of New Deal effort to over- 
come the depression pushed them up to above nine billions. Some im- 
provement in the national situation permitted a drop to about eight 
billions in 1937. But an economic recession in that year, combined with 
growing outlays for national defense, carried the figure for the fiscal year 
ending June 30, 1941, to $12,710,000,000, exclusive of debt-retirement 
payments. Within the first six months of the following fiscal year, the 
fast-expanding defense effort merged* into war effort on the most ex- 
tended scale ever known to the country; and the total qutlay for that 
year (1942) reached the astonishing figure of $32,396,000,000. Even this, 
however, was merely a prelude to greater outlays later on: in fiscal 
1943, they rose to seventy-eight billions (almost double the total national 
income in the depression year 1932), and in 1944 to almost ninety-five 
billions; while for fiscal 1945 the estimate was a round hundred billions. 
Nothing like this could have been envisaged by any one a generation ago. 

After the first World War, the country settled down to a more or less 
normal peacetime expenditure pattern, with outlays devoted mainly to 
interest on and retirement of the national debt, veterans’ pensions, costs 
of the executive, legislative, and judicial establishments, support of the 
Army and Navy, and the carrying on of relatively modest enterprises 
in such domains as reclamation, river and harbor improvement, and 
highway construction. Since 1933, however, this pattern has been warped 
almost beyond recognition — ^first, by the injection of newer types of 
expenditure (work relief, aid to agriculture, assistance to youth, social 
security, and what not) entailed by the efforts of the New Deal to lead 

3. The Committee’s discussion of the subject will be found in its report, Adminis- 
trative Management in the Government of the United States ^ 20-24. Later on, the 
Brookings Institution submitted a report to a Senate committee on government 
reorganization which in some respects opposed the recommendations of the Presi- 
dent’s Committee. See Report to the [Senate] Select Committee to Investigate the 
Emcutive Agencies oj the Government (Washington, 1937), No. 5, pp. 79-102. Cf. 
J. McUiarmid, “Reorganization of the General Accounting Office, ’’ ilmer. Poh't. Sci, 
ReV f XXXI, 508-516 (June, 1937); also D. T. Seiko, The Administration oj Federal 
Fmawces (Washington, 1937), in which the President’s Committee and the Brookings 

views are compared, to the advantage of the latter. 
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the country out of depression and to inaugurate a permanently improved 
social and economic order; and afterwards, in far greater degree, by 
outlays incident to the national defense program launched in 1940, and 
especially to the present war. In the year ending June 30, 1941, for 
example, nearly a billion dollars went for aid to agiiculture and more 
than one and one-quarter billions for work relief; and although the 
items mentioned have been brought down to lower levels, the over-all 
and permanent growth of ordinary peacetime expenditure is indicated 
by the fact that in 1942 President Eoosevelt expected the national outlay 
after the war — even with the most careful economy while the staggering 
national debt was in process of liquidation — ^to amount to not less than 
ten billions.^ 

But of course it is the defense effort and the war that have led to 
expenditures dwarfing all others. During the year ending June 30, 1940, 
eighteen per cent of the total national outlay went for defense; in the 
following year, forty-nine per cent; in the next one, eighty per cent; and 
in 1943, ninety-two per cent. In asking Congress, in June, 1942, for a 
1943 war grant of $39,400,000,000, the President made by far the greatest 
single appropriation request known to our history — ^the sum being larger 
than the entire cost of our participation in the first World War, and more 
than ten times the total outlay of the national government in 1929. Yet 
even this figure was dwarfed by a request seven months later for an even 
hundred billions for war-spending during the ensuing fiscal year. What 
the total cost of the defense and war effort will finally be, in terms 
merely of actual current expenditure, no man can say. But it is significant 
that appropriations, contract authorizations, and government-corporation 
commitments from June, 1940, through December, 1943, alone aggregated 
334 billions— more than all the money spent by the national government 
from the inauguration of George Washington to the attack on Pearl 
Harbor.^ 

Probably most people who saw in newspaper headlines the mounting 
figures of expenditure during the past several years were merely be- 
numbed by them, or at the most were led to wonder vaguely how such 
sums could ever be raised. There were those, however, who called loudly 
for reductions in non-defense outlays calculated, to some appreciable 
extent, to offset the increases regarded as imperative. Early in 1941, Con- 
gress took note of the demand by setting up a joint committee on “non- 
essential” expenditures; and near the end of the year this committee, 

1 How completely out of line tMs figure is^ with postwar certainties as we now 
can see them is indicated by current estimates that interest on the national debt 
alone will run to six billions or more and military expenditure to the same amount 
or above. Expert opinion in 1944 was that the postwar budget will not be under 
twenty-four billions. See R. G. Blakey, ^Postwar Tax Problems,” Government^ 
XVII, 422-423ff. (Oct., 1944). 

2 See the President’s budget summation, July 31, 1943, and budget message, Janu- 
ary 13, i944, in N. Y. Times j Aug. 1, 1943, Jan. 14, 1944. On the cost of the earlier 
defense program alone, see A. G. Beuhler [ed.], ^Pillions for Defense,” Annals of 
Amer Acad, of PoliL and Soc. Sd., CCXIV, 1-215 (Mar., 1941). 
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Mth Senator Byrd of Virginia as chairman, recommended slashes on 
non-defense activities aggregating upwards of two billion dollars.^ The 
Budget Bureau, too, prepared tables showing where cuts of one, one and 
one-half, and even two billions could be made ; and the budget for 1943, 
as submitted by the president in January, 1942, provided for reductions 
at certain points totalling at least a billion. The difficulty was, however, 
that no one could figure out such saving without cutting deeply into 
great undertakings like agricultural aid, public works, pensions, and 
social security ; and to every proposal of the kind sturdy opposition was 
certain to be offered by vast numbers of people with interests at stake. 
The upshot has been that, while some significant cuts have been made, the 
economies thus far effected constitute hardly more than a drop in the 
bucket. The effort continues ; but too much must not be expected from it. 
The government itself, indeed, still hopes to be able to lead the nation to 
victory abroad without material sacrifice of hard-won social and economic 
gains at home.^ 

Borrowing Money — The National Debt 

When expenditures and revenues are approximately equal, the gov- 
ernment is said to have a ^^balanced^’ budget. If, on the other hand, 
expenditures exceed receipts, there is a deficit, and the budget is said 
to be out of balance. In ordinary times, and for ordinary undertakings, 
the income derived from taxation, supplemented by receipts from other 
sources, has usually been sufficient to meet the government's needs. In 
time of war, however, or other unusual strain, such as a period of busi- 
ness depression, or to meet the cost of some great public work like the 
Panama Canal, the government is obliged to resort to borrowing; and 
the accumulated obligations thus incurred give rise to the national debt. 
Congress may borrow from any lenders, for any purposes, in any amounts, 
on any terms, and with or without provision for repayment of the loans, 
with or without interest.® The method of borrowing is commonly that 

1 The saving was to be effected by abolition of the Civilian Conservation Corps, 
the Farm Security Administration, the Farm Tenant program, and the peacetime 
activities of the N.Y.A., a large reduction in appropriations to the W.P.A., and 
I'educed expenditures for public buildings and roads, rivers and harbors, and flood 
control programs. A sharp dissenting report was filed by a minority of the joint 
committee. Cf. H. P. Seidemann, Curtailment of Nori^Defense Expenditures (Wo^sh-^ 
ington, D. C., 1941). 

2 The chief ^‘non-war” expenditures for fiscal 1944 were $725 millions for veterans^ 

pensions and benefits, $765 millions for aids to agriculture, $951 millions for social 
security and retirement funds, $377 millions for public works, and over a bilhon. for 
maintenance of the general government. Budget message, Jan. 9, 1945 (A. 7. TimeSj 
,,Jan. 10,' 1946). . ■ ■■ ' ■ . • 

s The power to borrow money is expressly granted to Congress in the constitu- 
tion, being indeed one of the very few powers conferred absolutely without restric- 
tion (Art. I, § 8, cl. 2). The United Sta,tes operates under no debt 

limit, such as is fixed for many of the states in their constitutions, and such as states 
commonly establish for counties and cities. For some time, however, a federal debt 
limit has been maintained by act of Congress, the figure being raised by stages 
since 1934 until by act approved Juhe 9, 1944, it reached 260 billions and by further 
legislation in March, 1945, was pushed up to 300 billions. 
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of selling securities — ^usually in the form, of interest-bearing long-term 
bonds or short-term treasury notes or certificates — to banks, insurance 
companies, and individuals as voluntary purchasers; and such securities 
rate high in the money markets, not only because, when issued in times 
of stress, they usually pay attractive interest, but because the national 
government (unlike some of the states) has never repudiated a debt.^ 
If, however, the investment motive, reenforced by patriotic appeals and 
high-pressure salesmanship, fails, in time of emergency like the present, 
to bring about voluntary purchases in sufficient amounts, the government 
may compel purchases by “deferred-savings^^ devices of one kind or 
another. 

In the past twenty-five years, the United States has been added to 

the long list of countries staggering under the burden of a huge national 
debt. In 1916, we were paying interest, as a nation, on less than a billion 
dollars.^ Three years of war-financing — ^in the course of which upwards 
of twenty billion dollars’ worth of Liberty and Victory bonds were dis- 
posed of to literally millions of purchasers — ^raised the figure to above 
twenty-five billions. Peace restored, extensive borrowing ceased; and in 
a period of what was looked upon as unparalleled “prosperity,” national 
revenues, notwithstanding lowered tax rates, exceeded national expendi- 
tures year after year, permitting substantial debt retirement. By the 
end of 1930, we owed only a trifle over sixteen billions. With a little more 
sacrifice during lush days, the whole of this might have been liquidated; 
and, as we are situated now, it is a pity that we did not put forth the 
effort. 

Already, however, at the date mentioned, the effects of the economic 
depression were being felt widely, both by governments and by private 
persons and corporations. Revenues fell off sharply; outlays for relief 
and related purposes mounted to new heights; under a policy of “bor- 
rowing itself into prosperity,” the country went on from a national debt 
of twenty-nine billions in 1935 to one of forty-two billions on June 30, 
1940, when for the twelfth successive time the federal government closed 
a fiscal year with a formidable deficit.® In one way or another, the bor- 
rowing power was employed to authorize the issuance of government. 
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1 When conditions become more favorable, the government is not unlikely, how- 
ever, to refund a loan, i.e., to retire it and substitute another at lower interest rates. 
Commercial interest rates have been prevailingly low in the past decade, and the 
government has been fortunate enough in the present war period to be able to 
borrow at rates distinctly below those that it had to pay in World War I. 

2 This, of course, takes no account of the debts of ’states and their subdivisions, 

s Only once before (immediately before^ and during the Civil War) had the govern- 
ment ever gone for any comparable period— eight years in that case— with an un- 
balanced budget. It is only fair to recognize that considerable amounts have been 
paid out in loans to states, counties, cities, and private businesses under arrange- 
ments supposed to guarantee that in time they will be recovered. Actual collections 
may, however, never be made in full; and in any event the burden of interest on the 
sums borrowed for the purpose is heavy. Since 1940, deficits have risen steadily, until 
for 1944 the amount was almost fifty billions and for 1945 it was estimated at fifty- 
three billions. ^ 
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or government-guaranteed, bonds (1) in order to supply liquid capital in 
place of the frozen assets of commercial banks, insurance companies, 
building and loan associations, and railroads; (2) to finance a vast series 
of public works, not only under the national government, but by the 
states, counties, and cities as well, e.g., public buildings, bridges, high- 
ways, city slum-removal, the Tennessee Valley development — all with a 
view to increasing employment and stimulating business generally; (3) 
to meet the special needs of the agricultural regions by providing a sys- 
tem of farm credit agencies, making direct loans to farmers, and re- 
financing farm mortgages; ^ (4) for the relief of home-owners unable to 
meet mortgage payments, and to encourage home construction and reno- 
vation; ^ and (5) to obtain emergency funds for direct government assist- 
ance to the needy and destitute, and to aid the states in similar relief 
work. 

But worse was yet to come. In the autumn of 1939, war broke out in 
Europe, accompanied by threatening developments in the Far East; 
and for two years each succeeding month brought the conflict nearer to 
our own shores — ^until, finally, in December, 1941, we found ourselves 
actually at war with the three principal totalitarian states. Regardless 
of deficits, therefore, the country was compelled to tighten its belt and 
undertake, first, a defense program on land and sea and in the air which 
alone would have removed all possibility of a balanced national budget 
for many years to come, and afterwards a war effort whose cost and 
resulting liabilities have been mounting to as yet unpredictable heights. 
Notwithstanding the increased taxation to be described in the ensuing 
chapter, the national deficit for the year ending June 30, 1941, soared to 
$5,103,000,000, and the gross national debt to $48,961,000,000 — an in- 
crease of nearly six billion dollars in a single year. And that was while 
we were still at peace. Within two months after Pearl Harbor, the sixty- 
billion mark was passed; on December 1, 1942,— with the country at 
war only a year — ^the figure was close to one hundred billions; by June 
30, 1943, it topped $140,000,000,000; in December, 1944, it stood at 
$231,000,000,000; and with the end of the war not definitely in sight, 
either in Europe or in the Far East, the Budget Bureau’s prediction of 
a debt of $258,000,000,000 by June, 1945, entailing an annual interest 
charge of upwards of five billions, seemed likely to be fulfilled. 

Is this extraordinary situation in which the country finds itself a cause 
for alarm? Many persons think so, believing that a debt of such propor- 
tions cannot prove other than a dead weight from which our people 
will long suffer retardation. Others view it less apprehensively, believing 
that if the national income continues at a high level after the war the 
burden can be carried without sefious interference with our standard of 
living or continued progress. In the firsi place, however, there, can be no 

^See pp. 578-580 below. 

2 See pp. 523-524 below. 
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guarantee of a future high national income over an indefinite period of 
years.^ In the second place, the contention of some that the debt is not 
serious because we owe it to ourselves is fallacious; for while undoubtedly 
it is better that we owe it to ourselves than to foreign lenders, this will 
not prevent the burden from falling very unequally and disproportion- 
ately upon our people. About the only consolation that the situation offers 
is the fact that, whereas in World War I the government had to borrow 
at interest rates of four to four and one-half per cent, in the present war 
the rates have averaged only about two per cent. Several things might, 
of course, in future be done about the debt. We might simply repudiate 
it, as the Soviet government repudiated the old Tsarist national debt 
in Russia, But that is not the American way (even though the debt of 
the Confederate States was thus disposed of). We might go into default 
on it, i.e,, simply not pay the interest on it to the bondholders and others 
who own the government’s securities. But this would be totally out of 
line with all previous national policy (even though there has been a good 
deal of defaulting on municipal and other local debts) . We might “mone- 
tize” it, f.e., convert bonds into money, which would terminate interest 
obligations. We might simply “maintain” it, paying interest scrupulously, 
but not making much effort to reduce the principal — a procedure by no 
means uncommon in European countries. Or, finally, we might do the thing 
that doubtless most people assume that we are going to do, i.e., maintain 
the debt and whittle it down as we can in periods when economic condi- 
tions are favorable. Without much doubt, this last course is the one 
upon which we shall start. Where we shall end, no man can say. Cer- 
tainly, with a multitude of heavy new or continuing postwar expenditures 
looming ahead, there can be little expectation of sharp reduction in any 
brief period of time.^ 
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NATIONAL BEVENUES ^THB TAX SYSTEM 


The Federal Taxing Power 



Although the national government receives no small amount of revenue 
from other sources, a.g., operation of the postal system and the mints, 
fees from patents and copyrights, fees and fines imposed in the courts, 
and sales of property, the money with which to meet ordinary expendi- 
tures as well as huge outlays on public works, national defense, and war 
can come from only two main sources, f.e., taxation and borrowing.^ The 
latter has been commented on in the preceding chapter; our subject here 
is taxes. A major difference between the government under the Articles 
of Confederation and that under our present constitution is that, whereas 
the former could raise money only by levying requisitions upon more or 
less uncooperative states, the latter can reach down past the state gov- 
ernments to the individual citizen, place a money charge on his property 
or business or income, and enforce payment, if necessary, by seizing and 
selling his possessions in case of delinquency — a power manifestly of 
tremendous significance, opening the way as it does for burdens to be 
laid upon one class of people for the benefit of another (if Congress is 
so disposed) and for other actions affecting the distribution and use of 
wealth. Very appropriately, the long list of powers given Congress in 
the eighth section of the first article of the constitution starts off with 
the power 'To lay and collect taxes, duties, imposts, and excises.’’ ^ 
Comprehensive, however, as is the taxing power thus conferred, it 
can be exercised only in accordance with certain express or implied re- 
strictions. To begin with, Congress ds not free to lay and collect taxes 
for any and all purposes, but only (as the constitution plainly says), 
"to pay the debts and provide for the common defense and general wel- 
fare of the United States.” The first two purposes indicated are definite 


1 Out of a total national revenue of $8,282,062,000 in the last pre-war year (the 
fiscal year ending June 30* 1941), $463,697,000, or less than five per cent, accrued from 
non-tax sources. Borrowed money is not, of course, included in ^‘revenue.” 

2 As employed in this clause, the term '‘taxes” means primarily direct taxes, 
assessed upon and paid directly by those liable to them, e.g., landowners; “duties”’ 
and “imposts” relate to levies on imports or exports or both (what we commonly 
call tariffs or customs) ; and “excises” — a term of English origin—denotes what is 
usually referred to as “internal revenue,” i.e.^ levies upon the production, distribu- 
tion, or use of commodities within the country. The general term “taxes” is, how- 
ever, commonly employed for all three categories; and in contrast with the first, 
i.e., direct taxes, the others are said to be mdvrect^ for the reason that, although 
collected in the first instance from importers, manufacturers, distributors, and the 
like, they" are practically certain to be passed on to the consumer in the form of 
higher prices for goods, with the result that it is he who really pays the tax, even 
though without much realization that he is doing so. 
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enough. But the term ^'general welfare” is so broad that as a restriction 
upon the taxing power and the incidental power to appropriate, it has 
been of no very great importance. Congress thus has a great deal of lati- 
ttde; and by virtue thereof, that body is found promoting the “general 
welfare^^ by imposing taxes the proceeds of which are to be appropriated 
for the aid of institutions of higher learning, although they are attended 
by only a comparatively small part of the population; for the relief of 
unemployment, mortgaged homes, banks with frozen assets, and drought- 
stricken areas; for the construction of the Panama Canal, power plants 
at Boulder Dam, Muscle Shoals, and Grand Coulee, irrigation projects, 
and other “public works’^ ; for aiding the states in the construction of high- 
ways; and for promoting rural electrification and resettlement. 

Nevertheless, national taxes may not be levied and the proceeds spent 
for simply anything that Congress may choose to regard as in the interest 
of the general welfare. For example, the power to tax— the Supreme 
Court has said — ^may not be employed by Congress to draw to itself 
controls which under the constitution are not vested in the national 
government, but on the contrary are left to the states. In other words, 
the “general welfare” that may be aimed at through exercise of the 
taxing and appropriating power must fall within the boundaries marked 
out for the federal government by the constitution, as that instrument is 
interpreted by the Supreme Court.^ 

Down to World War I, the greatest part of the national revenue 
rLt^taxes ^Iways Came from indirect taxes; and, as we shall see, a very large share 
is still derived from this source. In laying taxes of this kind, Congress 
is bound by the constitutional provision that “all duties, imposts, and 
excises shall be uniform throughout the United States.” ^ The injunction 
does not prevent tobacco excises, for example, from falling more heavily 
upon sections where tobacco products are manufactured extensively* than 
upon others where there is little industry of the kind; it means merely 
that all cigars or cigarettes of a given kind or condition shall be taxed 
at the same rate in all parts of the country. Formerly, the clause meant 
also that duties on imports must be uniform at all ports of entry. Under 
Supreme Court decisions since 1901, however, rates on commodities 
coming from the insular dependencies may differ from those on imports 
from other areas;® and under the trade agreement system instituted in 

1 As recently as 19S6 an *^unregenerate” Supreme Court held that processing taxes 
levied under the Agricultural Adjustment Act of 1933 to raise revenue with which 
to compensate farmers for reducing their crop acreage was unconstitutional, how- 
ever desirable the objective (United States t;. Butler, 297 U.S, 1). As now constituted, 
the Court is prepared to sanction a considerably broader construction of the welfare 
clause. But at all events, any federal tax for “welfare” purposes must still fall within 
such boundaries — ^marked out for the federal government by the constitution — as 
the Court will recognize. E. L. Post, “The Constitutionality of Spending for the 
General Welfare,” Va, Law Rev., XXll, 1-39 (Nov., 1935); E S, Corwin, “The 
Spending Power of Congress,” Harvard Law Rev., XXXVI. 548-5S2 (Mar., 1923). 

2Art. I, § S, cl. 1. 

3De Lijna v. Bidwell, 182 U. S. 1 (1901); and for a recent decision, Cincinnati 
Soap Co. V. United States, 3Q1 U. S. 308 (1937h 
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the last decade/ there may now be further variation, according to the 
foreign country from which the commodities come. 

The taxing power is further limited (1) by a constitutional provision s. othei 
forbidding the laying of duties on exports,^ although Congress is autho^ tfons^^' 
ized to regulate export trade in every way other than by taxation; and 
(2) by the requirement that direct taxes shall be apportioned among the 
several states according to population.^ As interpreted in earlier days — 
to include only poll or capitation taxes and taxes on real estate (and at 
one time slaves) — direct taxes have been laid by Congress only five times 
in our history, most recently in 1861. Taxes on incomes laid in 1862 were 
held by the Supreme Court not to be direct taxes. When, however, a 
new income tax law was challenged judicially in the last decade of the 
century, the Court took a contrary stand; ^ and finally, as we have seen, 
the practical difficulty of collecting such taxes on any basis of appor- 
tionment among the states led in 1913 to adoption of the Sixteenth 
Amendment, brushing aside the entire question of whether income taxes 
are or are not direct taxes, and simply authorizing Congress to “lay and 
collect taxes on incomes, from whatever source derived, without appor- 
tionment among the several states.^' 

Finally may be mentioned (1) the implied restraint of Congress (aris- 
ing from the nature of the federal union) from taxing the property or 
essential functions of state governments or of subordinate governments 
created by them, and (2) the similarly implied restriction upon taxing 
securities issued by such jurisdictions or incomes derived therefrom.® 

Except as restricted in the foregoing ways, Congress is free to tax any wide 
and all objects and persons within the national jurisdiction, to make the o7the 
rates as steep as it likes (even to the point of confiscation), and in this pow 
way to raise any amounts of revenue desired or deemed feasible. If the 
people think themselves taxed excessively or unfairly, they will find 
remedy (as the Supreme Court has itself said)^ nothin the courts, but 

^ See pp. 510-511 below. 

2 Art. I, § 0, cl. 5. 

3 Art. I, § 2, cl. 3. C. J. Bullock, “The Origin, Purpose, and Effect of the Direct- 
Tax Clause in the Federal Constitution,*’ Polit, 8ci, Quar., XV, 217-239, 452-484 
(Sept., June, 1900). 

4 Pollock V. Farmers’ Loan and Trust Co., 158 U. S. 601 (1805). 

® But see pp. 80-81 above concerning the taxation of salaries. Until fairly re- 
cently, the federal government did not uniformly tax even its own instrumentalities 
—•although not because of constitutional restraints. Thus the income from mpst 
federaT bonds and other securities was exempt from “normal” taxation (although 
hot from surtax^) until February, 1941, when a bill was signed by the president 
giving the secretary of the treasury discretionary authority to sell securities subject 
to normal income taxes as well as to surtaxes; and without delay the secretary 
announced that future issues of federal securities would not enjoy even the previous 
degree of exemption. Contrary to earlier usage, too, all federal officers are now sub- 
ject to national income taxes on their salaries. Formerly, the president was regarded 
as exempt; but an act taking effect in 1032 made him liable, and Franklin D. 
Roosevelt became the first to be affected. Formerly, too, federal judges — guaranteed 
in the constitution against diminution of their salaries while in office— were con- 
sidered exempt; and in Evans v. Gore (253 U, S. 245, 10^) the Supreme Court so 
ruled. The act just mentioned, however, made ail federal judges “taking office after 
June 6, 1932” liable; and in 1030 all others were included, 
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in electing a Congress disposed to reduce or reapportion taxes. Most 
laws imposing taxation can readily be classed as revenue laws, i.e., laws 
in which the primary, if not sole, purpose is to produce income for the 
government. There are, however, measures which — although tax laws in 
form— aim only incidentally at bringing in revenue; thus, tariff schedules 
designed to protect American industries against foreign competition have 
often carried rates too high to be productive. Indeed, Congress has at 
times gone so far as to impose taxes with the avowed purpose of destroy- 
ing a business activity, such as the issuing of bank notes by state banks; 
and measures of this nature have been sustained on the ground that 
Congress has full right to impose taxes not merely to raise money but 
also as a means of regulating commerce or currency, or rendering effective 
some other expressly granted power.^ 

Is a tax constitutional, however, when it is not clearly either a revenue 
measure or a device for rendering effective some other delegated power, 
but rather is aimed solely, or principally, at promoting the “general 
welfare” of which we have spoken? This question was raised pointedly 
by a law of 1902 laying a prohibitive tax on oleomargarine, by an act 
of 1912 placing a similar tax on the manufacture of poisonous phos- 
phorus matches, by narcotic drug laws of 1914 and 1919 imposing a 
tax on registered dealers, and by an act of 1919 laying a special tax 
on the incomes of concerns employing children under the age of sixteen, 
the sole purpose being to discourage the use of child labor. In cases com- 
ing before it at different times, the Supreme Court upheld both the oleo- 
margarine and the narcotics law as revenue measures, refusing to inquire 
into the legislative intent.^ The constitutionality of the phosphorus match 
law has never been judicially tested. But when the child labor law was 
challenged, the Court fixed attention on the motive animating 
Congress, and held that the measure was not a valid exercise of the 
taxing power.® For similar reasons, it invalidated the processing taxes 
levied under the first Agricultural Adjustment Act (1933) and a tax on 
producers of bituminous coal (1935), on the groimd that the former were 
for the purpose of regulating agricultural production and the latter only 
a penalty for non-compliance with regulations affecting the business of 
coal-mining, neither of which fields was then regarded by the Court as 
within the bounds of congressional control.* As previously indicated, 
however, a Court now oriented to more liberal viewpoints has shown 
greater tolerance in such matters; and the presumption is that to the 

^Veazie Bank v. Fenno, S Wallace 553^ (1869). 

2 McCray v. United States, 195 U. S. 27 (1904) ; United States v. Doremua, 
249 U. S. 86 (1919) ; Nigro v. United States, 276 U. S. 332 (1928). See also Amer. 
Polit. Sci. Rev., XXIII, 78-81 (Feb., 1929), and W. McCune, ‘‘The Oleomargarine 
Rebellion,” Ilarpey^s Mag., CLXXXVIll, 16-23 (Dec,, 1943) . 

2 Bailey v. Drexel Furniture Go., 259 U. S. 20 (1922). Cf. R. E. Cushman, "Social 
and Economic Control Through Taxation,*’’ Minn. Law Rev., XVIII, 757-783 (June. 
1934). 

4 United States v. Butler, 297 U S. 1 (1936); Carter v. Carter Coal Co., 298 
U. S. 238 (1936). 
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many occasions on which the federal taxing power has already been 
used with impunity in advancing social and economic ends/ with con- 
siderations of revenue wholly secondary, will in future be added still 
others of major significance. In much of our income and inheritance 
taxation during recent decades, the purpose to curb ^'swollen fortunes^^ 
can be discerned almost as clearly as that of obtaining revenue ; and in 
messages to Congress in 1935 and on other occasions, President Franklin 
D. Roosevelt, pushing further ideas advanced by Theodore Roosevelt, 

Wilson, and even Hoover, warmly advocated . such a policy, with a 
view to more equitable distribution of wealth and economic power.^ 

With the federal government and the states taxing the same persons The 
or objects at the same time, there are plenty of chances for double, or of multi- 
even triple, taxation; and in the past thirty-five years — ^beginning with tioa 
the federal corporation tax of 1909, the income tax of 1913, and the 
inheritance and estate tax of 1916 — ^the amount of such multiple taxation 
has increased enormously. Although the federal government relies for the 
major part of its tax revenue upon personal and corporation income taxes, 
estate and inheritance taxes, stock transfer taxes, tobacco and liquor 
taxes, and gasoline taxes, all of these objects are taxed by some or all 
of the states as well.^ Indeed, apart from the general property tax, there 
are few major forms of taxation to which the national and state gov- 
ernments do not both lay claim, each without much regard to the other 
or to the taxpayer; and often the sums collected by the national gov- 
ernment within a state from a given tax exceed the amounts collected 
from that tax by the state itself. The resulting handicaps to business 
and industry — ^to say nothing of the burden for individuals — have stirred 
endless discussion and protest. In a period, however, when most taxing 
authorities are of necessity bent upon getting as much as they can, the 
problem remains largely unsolved.^ 

^ The President’s proposals revived discussion of the old question of the scope of 
the national taxing power. Opponents of increased corporation, inheritance, and 
estate taxes insisted that the proper purpose of taxation is to raise revenue, and 
not to promote economic and social ends, and that a tax levied with the latter 
objective would be a perversion of the taxing power, which, if allowed to become 
a precedent, would enable Congress arbitrarily to place limits upon individual and 
corporation earnings, the transmission of wealth, and the size of business organiza- 
tions. See C. T. Crowell, “Taxation Not for Revenue,” Harper’s Mag., CLXXV, 

89-95 (Dec., 1937). The whole subject of the concentration of wealth and of economic 
power was freshly studied by a Temporary National Economic Committee, report- 
ing in 1940 (see p. 553 below) . It may be observed that the extremely high income, 
inheritance, and estate taxes incident to the present war will, if long continued (as 
in some degree the accumulated national debt will certainly require), have much 
of the levelling effect desired by President Roosevelt. 

s in 1933, a sub-committee of the House ways and means committee reported 
323 cases in which the same group of taxable objects was taxed by federal and state 
governments. Gf. Report o/ a Svh-Committee oj the Committee on Ways and 
Means Relative to Federal and State Taxation and Duplication Therein (Wash- 
ington, 1933). Two years later, 800 such instances were counted. F. G, Crawford, 

«Taxes Talk,” The Tax Digest, XIV, 257 (Aug., 1936). 

3 In February, 1933, an interstate commission on conflicting taxation was set up 
by the Interstate Legislative Assembly of the American Legislators’ Association, and 
in 1935 it publishted at Chicago, a volume entitled Conflicting Taxation, 
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The Pattern of Federal Taxation w 

As indicated above, the federal government early began relying prin- 
cipally upon indirect taxation, chiefly duties on imports; and so com- 
pletely were the country’s tax needs met from this source that until the 
Civil War direct taxes were brought into play only four times and 
excise taxes only in the two periods 1791-1802 and 1813-18. The exigen- 
cies of the conflict between the states, however, not only forced a tem- 
porary reversion to direct taxation, but brought excise taxes again into 
use; and from that time onwards the latter always formed part of the 
federal tax picture— although with tariff duties (designed to protect the 
country’s industries as well as to yield revenue) still dominant. Some- 
times the argument was heard that people would be more tax-conscious, 
and therefore more concerned about economy and efficiency in govern- 
ment, if taxation were less disguised. But politicians found it convenient 
to keep tax burdens more or less hidden, and the indirect pattern was con- 
sistently adhered to. Only toward the end of the century did new cur- 
rents of social and economic opinion bring to the surface concepts of a 
radically altered tax pattern — one in which, while older taxes should 
not be wholly discarded, an important (and perhaps eventually the pri- 
mary) place should be assigned to a tax based upon ability to pay as 
measured in terms of individual and corporate incomes; and, constitu- 
tionally validated by the Sixteenth Amendment, the new form of levy 
established itself firmly in our system (1913) shortly before w^e became 
involved in World War I.^ One of the advantages of income taxation is 
its flexibility — ^the ease with which, by juggling a few rates and brackets, 
it can be made to yield vastly more or vastly less as may be desired; and 
under the impact of unparalleled wartime expenditures in 1917-18 the 
national revenue from this source was pushed to topmost place — a posi- 
tion which it consistently maintained until 1933. Even in the memorable 
depression year 1932, more than half of the government’s tax revenue 
was obtained in this way. Prolongation and intensification of depression 
conditions, however, eventually cut personal and corporate income to 
a point where the taxes upon it yielded sharply diminishing sums; and 
once more the bulk of national revenue began to come from customs duties 

In recent years, much formal and informal cooperation between federal and state 
tax-collecting officials, especially in the fields of income, estate, and alcoholic beverage 
taxes, has tended to minimize administrative conflicts arising from multiple taxa- 
tion. See J. W. Martin, ‘^The Problems of Duplicating Federal and State Taxes, 
State Government, XVII, 287-289 (Mar., 1944); “Functions of Intergovernmental 
Administrative Cooperation in Taxation,” ibid., XVII, 327-332 (May, 1944) ; and 
“Federal-State Tax Cooperation,” Nat. Munic. Rev., XXXIV, 21-26 (Jan., 1945). 

1 There had, of course, been some earlier experience with federal income taxes. 
A wartime tax of the kind, laid in 1861, lasted, in one form or another, until 1872 ; 
a tax of the sort imposed in 1894, with a view to compensating for loss of revenue 
caused by reduction of tariff rates, was in the following year pronounced uncon- 
stitutional (Pollock V. Farmers^ Loan and Trust Co., 157 U. S. 429) ; and a tax 
laid in 1909 on the income of corporations was to all intents and purposes an income 
tax, although evasively termed an excise tax on the privilege of d6ing business. 
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and excises, even though here, too, yields were reduced by languishing 
commerce and slackened business. Some measure of prosperity having 
been regained, the income tax stream began rising again in 1937; and, 
propelled by the hectic tax policies of the ensuing war period, it became 
a veritable torrent, completely dwarfing all other tax sources. 

In the fiscal year ending June 30, 1941 — a period of rapidly mounting 
defense expenditure, and the last year before the country became in- 
volved in World War II — ^the revenue received by the national govern- 
ment from all sources amounted to a little over seven and one-half billion 
dollars. Within three years, the total rose (in the year ending June 30, 
1944) to more than forty-four billions — ^until then, at least, the largest 
income in the government’s history.^ And of this sum, only 907 million 
dollars came from non-tax sources; more than 43.5 billions came from 
taxes. 

The principal tax sources, with yields, in 1944 were as follows: 

Towering above all others were personal and corporation income 
taxes— the former yielding over twenty billion dollars and the latter more 
than fifteen billions, an aggregate of nearly thirty-five and one-half 
billions, or almost seventy-nine per cent of the total tax receipts. In the 
taxation of yearly incomes of individuals, the following main features 
appear;^ (1) complete exemption of all income below a figure ($500) 
supposed to represent the minimum requisite of a bare existence, and 
somewhat larger ($1,000) in the case of married persons; (2) additional 
modest amounts of income exempted, or ‘deductible,” for children or 
other dependents ($350 for each) ; (3) a relatively low fixed rate of tax — 
the “normal” tax of three per cent — on all net taxable income; and (4) 
starting at a fixed level of net income, and rising rapidly from bracket 
to bracket, a surtax, which in the case of larger incomes becomes by far 
the principal burden. Non-profit organizations, e.gr., churches, colleges, 
lodges, cooperative associations, and labor unions, are exempt; and cor- 
porations and other organizations for profit have their own system of 
exemptions, normal taxes, surtaxes, and the like, capped by an “excess- 
profits” tax rising by stages to a point where ninety-five per cent of such 
profits go to the government. Lowering the personal exemptions to the 
figures indicated above for single and married persons in 1943 brought 
millions of people for the first time within the ranks of federal income- 
tax payers, presumably diffusing tax-consciousness more widely than 
ever before; ^ although the tax (amounting to twenty per cent of wages) 
is, for a very large proportion of these people, figured by the employer 
and paid by him after being “withheld” from wages due. Under a “pay- 

^ The Budget Bureau^s estimate for fiscal 1945 was nearly forty-six billions. Budget 
message, Jan. 9, 1945. 

2 G];ianges in detail are made from year to year, but the general plan is fairly 
stable. 

3 As recently as 1941, only about seventeen million persons made federal mcome 
tax returns; in 1944, the number was not far from fifty millions. 
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as-you-go” system (the familiar/^Ruml Plan^O adopted in June, 1943, 
the tax, in the case of other people, is payable in quarterly instalments 
starting March 15 of the tax year (not in the following year, as formerly). 
Salaried persons find twenty per cent deducted from their pay checks, 
the contribution thus credited figuring (as in the case of wage-earners) 
in the final reckoning which determines whether a person still owes 
something or perchance is entitled to a rebate.^ 

On a number of occasions from the Civil War onwards, the federal 
government imposed some form of tax on estates of deceased persons 
or on inheritances of portions thereof, and since 1916 an estate tax has 
been a regular feature of the federal tax pattern. Formerly, exemptions 
ran as high as $100,000, and rates in lower brackets were relatively mild, 
although high in upper ones. Naturally, under wartime taxation, exemp- 
tions have been reduced (to $60,000) and rates stiffened. In order to 
reach wealth that might escape estate taxation by being given away by 
the possessor with that end in view, a federal gift tax (on a graduated 
scale approximately three-fourths as heavy as estate taxation) was intro- 
duced in 1924, repealed in 1926, and reintroduced in 1932. Here again, 
rates have been increased in wartime; and in 1944 estate and gift taxes 
together yielded $512,211,000, or somewhat over one per cent of total tax 
receipts. Combined with ^^progressive’^ income taxes, estate and gift 
taxes operate powerfully in our time to check the growth and transmis- 
sion of large fortunes, thereby promoting a socially desirable distribution 
of wealth. 

Then there are the taxes paid, in some small way, even by people 
too poor to be reached by the income tax, i.e.,, the excises falling on 
tobacco, liquor, motor- fuel, theater-admissions, cosmetics, and scores of 
other objects, many of them luxury articles to be sure, but including 
everyday necessities for at least some people. No one needs to be told 
how greatly the list of articles taxed has been increased, or how sharply 
rates have been pushed upward, under wartime revenue legislation. The 
aggregate yield in 1944 was in the neighborhood of three billion dollars. 

A special form of excise is the tax levied upon employers for the main- 
tenance of unemployment compensation under the federal security pro- 
gram.^ This tax is different from others in that, although the federal 
government levies it, only ten per cent of it is federally collected, the 
remainder being collected and eventually paid out in benefits by the 
states. The portion federally collected in 1944 amounted to about a 
billion and a half . 

Finally comes a form of tax which as recently as 1910 topped all others 

1 Seventeen state legislatures have adopted a resolution calling for an amendment 
to the national constitution placing a twenty-five per cent limit on federal income 
See H. M. Olmsted, “The Tax Limitation Delusion,’^ Nat, Mun. Em,. 
XXXIV, 64-68 (Feb., 1945). 

^ See p. 621 below. 
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in productiveness, Le,, customs duties. In 1944, the yield of this tax 
was only 431 millions, continuing the low level reached in wartime be- 
cause of the inevitable decrease in dutiable imports,^ 

The Enactment of Tax Measures — Tariff Legislation 

All measures for raising national revenue are required to originate in 
the House of Representatives. When a presidential budget message is 
received, such portions of it as relate to revenue are forthwith referred to 
the ways and means committee of that body; and to this committee it 
then falls to whip into shape a tax bill, sometimes adhering closely, some- 
times less so, to plans and recommendations of the Treasury Department, 
outlined perhaps in the budget message, but likely to be offered in far 
•greater detail through separate presidential communications. Working 
for many weeks, through sub-committees when necessary, and with the 
aid of repeated conferences with the president, budget director, Treasury 
officials, bankers, business men, and others, the committee finally emerges 
with a bill which for further weeks absorbs much of the time and energy 
of the House. Passed by that body, the measure goes to the Senate, where, 
notwithstanding. that the House was originally intended to enjoy genuine 
primacy in controlling the national purse, most revenue measures are 
drastically altered, either in the finance committee or on the floor. There 
is, indeed, nothing to prevent the Senate from amending a House revenue 
bill by striking out all parts after the enacting clause and inserting an 
entirely new bill; and something of the sort has happened on several 
occasions. It is even possible for a bill which in effect, and almost in 
technical form, is a bill to raise revenue to be passed in the Senate before 
the House acts on it at all. In any event, a major tax bill, after passing 
the Senate, will almost certainly have to ^^go to conferences^; and it is 
commonly in the form in which it comes from conference that the two 
houses finally enact it and the president signs it.^ Throughout the entire 
procedure, the country — especially the business element — ^watches with 
interest, and even anxiety, to see what new taxes will be decided upon, 
and what increases or other changes will be made in existing ones. 

1 Throughout ^cussions of recent federal revenue legislation, a general sales tax, 
more or less similar to that employed in many states, has frequently been proposed. 
No such impost has been levied, but it still is not entirely out of the tax picture. 
See E. R. Nichols and G, Wallis Ecomps.3, A Federal Sales Tax (New York, 1942) ; 
“Shall Congress Pass a Retail Sales Tax as a Curb on Inflation?^^ [Symposium], 
Cong. Digest, XXII, 291-320 (Dec., 1943). Such a tax is advocated in C. O. Hardy, Do 
We Want a Federal Sales Tax? (Washington, D. C., 1943). In lieu of a general sales 
tax, the Treasury Department, in 1942, advocated a “spendings” tax— a levy, at, 
progressive rates, on what people spend for goods and services above a fixed amount. 
The suggestion, however, was not acted upon. 

2 only presidential veto of a general tax bill in the nation^s history was Presi- 
dent Roosevelt’s strongly worded, though unavailing disapproval, February 22, 1944, 
of a measure providing for hardly more than one-fifth of the additional revenue of 
ten and one-half billion dollars urgently advocated by the Administration— a bill 
objectionable to the President also on other grounds. In 'both houses, the veto was 
overridden by heavy majorities. 
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^ ^Excludes trust account receipts and net appropriation to the federal old-age and 
survivors' insurance trust fund.: 

From the Annual Meport o) the Secretary of the Treasury (1943) 
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From time to time,^ Congress turns its attention to the enactment of 
a revenue measure of a type raising special problems and difficulties; ie., 
a general tariff law prescribing the duties to be paid on articles imported 
from foreign countries and also, under varying conditions, from some of 
the insular dependencies. When new tariff legislation is contemplated, 
the House ways and means committee commonly assembles in Washing- 
ton some weeks, even months, before Congress meets, divides itself into 
sub-committees for the preparation of different portions of the forth- 
coming bill, and holds public hearings with a view to gathering informa- 
tion. The majority members alone, however, do most of the work, the 
minority having little opportunity except to sit in at final meetings and 
hear what has been decided upon. If, however, the minority is inactive, 
the lobbyists are not. Urging higher rates here and lower ones there, as 
the interests which they represent may dictate, these assiduous servants 
of economic and other pressure groups have a veritable field-day when- 
ever a tariff bill is in the making.^ 

The full committee having taken formal action, the resulting bill some- 
times is discussed in the majority party caucus (the Underwood Tariff 
of 1913 was so handled), although normally it goes at once to the House, 
where in any case it is likely to become the most important subject for 
debate during the session. Having passed the House, it goes to the Senate, 
where, indeed, the finance committee may have been doing exploratory 
work simultaneously with the House committee. On rare occasions, the 
Senate accepts the House bill with only minor modifications; as a rule, 
it introduces extensive changes, sometimes practically writing a new bill. 
At all events, if the differences are weighty, the measure is ^^sent to con- 
ference,^^ where effort is made to work out a reasonable compromise; and 
the measure that emerges can usually be counted on to be accepted by 
both houses without further change. 

A generation ago, tariff-making solely by act of Congress— never very 
satisfactory — ^was found completely inadequate. Responsibility for deci- 
sions was too much diffused between the two houses; special interests 
and their lobbyists exerted too much influence; general tariff bills had 
become such labyrinths of facts and figures that even the most con- 
scientious congressmen could not inform himself on more than a minor 
fraction of the provisions on which he was expected to vote. Furthermore, 
regardless of how well-considered any set of schedules might be when 
first adopted, fluctuations of prices in the world market might render it 

1 But henceforth probably less frequently because of the trade agreement system 
instituted m 1934, and commented on below^ 

2 Since the Civil War, most tariff measures have been called by the names of 
the chairmen of the committees re%onsible for them, as the McKinley Act of 1890, 
the Wilson-Gorman Act of 1894, the Dingley Act of 1897, the Payne-AIdrich Act of 
1909, the Underwood Tariff of 1913, the Fordney-McCumber Act of 1922, and the 
Hawley-Smoot Act of 1930, For an excellent study of pressure-group politics in 
relation to tariff-making, see E, B. Schattschneider, Politics, Pressures, and the 
Tariff Wew’YoTk,^ 
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inadequate almost before the ink was dry on the statute. Obviously, the 
need was not only for tariffs that would be more flexible — capable of 
quicker adaptation to changing situations — ^but for tariffs based on more 
comprehensive, exact, and up-to-date information; and in 1916 a good 
start toward this was made when a United States Tariff Commission 
was set up, composed of six members representing both leading parties 
and charged with continuous investigation of all economic matters bear- 
ing upon tariff policy, and with reporting in full to both the president 
and Congress. 

By itself, the Commission has never had power to make changes in 
tariff laws or in their administration ; and originally it had authority to 
accompany the information it imparted with no recommendations except 
of the most general sort. Tariff acts of 1922 and 1930, however, not only 
charged it with investigating differences in the cost of production of 
any domestic article and any like or similar foreign article, but required 
it to recommend to the president, on the basis of its findings, specific 
increases or decreases in tariff rates ; in turn, the president was author- 
ized to change rates, either up or down, within ranges of fifty per cent. 
In this way arose our earliest “flexible tariff’^ arrangements, constituting, 
until 1934, our only means of counterbalancing (without action by Con- 
gress) the effects of differentials between costs of production here and 
abroad. 

More, however, was to come. Tariff revision by the procedure described 
was still cumbersome; the president could act only on recommendations 
of the Commission, which, like most such bodies, was prone to move 
slowly, and whose recommendations were only on specific articles — not 
embodying a general program. Impressed with the need for seizing every 
opportunity to promote revival of our then languishing foreign trade. 
Congress, in 1934, met a request from President Roosevelt by passing a 
Trade Agreement Act; and the grant, made originally for three years, 
was renewed for a like period in 1937 and again in 1940, and for two 
years in 1943.^ The legislation gives the chief executive large latitude in 
negotiating reciprocal, or “bargaining,” tariff agreements with other 
countries, without intervention by the Tariff Conunission or any other 
authority. Articles on the dutiable list may not be transferred to the free 
list, or vice versa; no.rates may be lowered by more than fifty per cent 
of the existing rates ; and the “most-favored-nation” principle must be 
preserved. Moreover, before an agreement is concluded with any foreign 
government, interested parties must be given opportunity to present their 
views to the president or to such agency as he may designate ; and a Com- 
mittee for Reciprocity Information has been created to serve as such an 
agency, acting under the jurisdiction and control of the State Depart- 
ment. Within the limits indicated) the president may act freely; and by 
July, 1942, important agreements of the kind were negotiated with 
twenty-three different countries. Under wartime conditions, the opera- 
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tion of the system has been considerably disrupted. Nevertheless, the 
opinion seems warranted that the principles underlying it offer the only 
hope for trade revival and prosperity in the postwar era; and it is safe 
to assume that, in one form or another, they will be maintained. Mean- 
while, the Tariff Commission continues to exercise its functions under 
the flexible tariff provisions with respect to all rates not covered in the 
trade agreements described.^ 

The Treasury Department 

The vast volume of fiscal business destined to arise out of the financial 
powers (especially the power to tax) conferred upon the new govern- 
ment in 1789 was not, of course, foreseen. Nevertheless, one of the first 
necessities was machinery for the collection of taxes, the care of funds, 
and the keeping of accounts; and the resulting Treasury Department has 
developed into a huge administrative establishment, employing more 
people than the majority of other departments and performing tasks, 
great and small, of highly varied character. 

Foremost among the Department’s activities is the collection of the 
national revenue, chiefly (except for postal receipts) through the Bureau 
of Customs and the Bureau of Internal Revenue. The former collects the 
duties on imports provided for by the tariff laws and trade agreements, 
the work being performed at some three hundred main or subsidiary 
“ports of entry,” located principally on the Pacific and Atlantic coasts, 
on or near the Canadian and Mexican borders, or in Alaska, Hawaii, 
Puerto Rico, and the Virgin Islands, and grouped in fifty-one customs 
collection districts.^ Because of the location of its officers at strategic 
seaboard and land-border ports, the war has imposed upon the Bureau 
additional responsibility for intercepting and examining tangible com- 
munications on vessels, vehicles, and persons arriving from and departing 
to foreign countries, and for numerous miscellaneous duties having to do 
with the prevention of sabotage and espionage, and with port-protection. 
The Bureau of Internal Revenue collects the personal and corporate in- 
come taxes, estate and inheritance taxes, capital stock taxes, liquor, to- 
bacco and amusement taxes, and a wide variety of other imposts; and for 

^Some opponents of tariff-reduction have contended that the agreements are in 
reality “treaties,” requiring assent in each case by the Senate. Long ago, however, ^ 
somewhat similar agreements made in pursuance of sections of the tariff acts of ' 
1890, 1922, and 1930 were sustained by the Supreme Court in Field v. Clark, 143 
U. S. 649 (1892), Hampton v. United States, 276 U. S. 394 (1928), and other decisions. 
In April, 1945, a further extension of the empowering legislation seemed likely. 

For general references on executive agreements, s6e p. 649, note 1, below. On the 
trade agreement program, see works cited on p. 514 below, and, in addition, S. Welles 
“Trade Agreements in a New World,” Atlantic Mo., CLXXI, *41-44 (Mar., 1943), 
and H. P. Whidden, “Reciprocal Trade Program and Post-War Reconstruction,” 
For- Policy Reports, XIX., 1:^0. 2 (Apr, If l9iZ). 

2 In the interior of the country, there are ports of entry also, where duties are 
collected on imports shipped under bond. In addition to the collectors, deputy col- 
lectors, surveyors, and appraisers employed at all ports of entry, each customs 
district has a customs patrol, charged with preventing illegal entry of inerchandise 
and with protecting the customs revenues. 
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this purpose, the country, including Alaska and Hawaii, is divided into 
sixty-six districts, each in charge of a collector, with the requisite staff of 
deputy collectors, revenue agents, and other assistants.^ 

Formerly, the collection of the national revenues was to a large extent 
automatic. That is to say, foreign goods could not be imported, and 
domestic goods subject to taxation could not be manufactured or sold, 
until the importer, manufacturer, or dealer had paid whatever taxes were 
due. In the case of importations, cash payments prevailed; in that of 
excises, the method was mainly that of selling stamps and licenses. 
Beginning with the corporation tax law of 1909, however, other and 
sometimes more complicated methods have been introduced, although 
the customs and ordinary internal taxes continue to be gathered as before. 
Personal and corporation income taxes, and likewise inheritance taxes, 
are based upon sworn statements of the tax-paying individual or 
corporation, and are payable directly and in cash. Manifestly, the state- 
ments called for may be evaded or falsified ; and with a view to mini- 
mizing such abuses, revenue authorities busy themselves the year around 
with checking up on the returns made. Any statement may be chal- 
lenged and inquired into if an examiner finds reason to doubt its accuracy 
or completeness. 

A second main function of the Treasury Department is that of keeping 
the government's money and paying its bills in accordance with appro- 
priations duly made. In the Treasury Building in Washington is a treas- 
ury (in the physical sense), in whose vaults large sums are held; and 
until 1921 there were sub-treasuries in nine other principal cities. Gov- 
ernment money has also long been placed in banks; and since the 
discontinuance of the sub-treasuries most of it is so deposited, principally 
in the federal reserve banks located in twelve cities carefully chosen 
with reference to the needs of business.^ From such depositories, funds with 
which to meet the obligations of the United States are drawn by means 
of checks prepared in the disbursing section of the Treasury and vali- 
dated by the office of the comptroller-general.^ The custodian of the 
government’s monies, and also of large stocks of gold kept in vaults in 
Kentucky and Colorado and of silver stored at West Point, is an official 
known as the treasurer of the United States. 

A third important function of the Department is the control of the 
currency. The Bureau of Engraving and Printing prepares ail of the 
paper money, as well as the bonds and other securities, of the national 

1 Collectors of customs and internal revenue collectors have long been political 
appointees. The same is true of deputy collectors, who, although at one time selected 
under merit rules, were by act of 1913 placed outside the classified service. Being 
subject to senatorial confirmation, all of the officials mentioned fall outside the range 
of those who, under the Ramspeck Act of 194D, may be included in the classified 
service by presidential order. The Brookings Institution, in 1941, urged that this 
situation be corrected by act of Congress; also that both bureaus be transferred 
from the Treasury Department to the jurisdiction of a bi-partisan commission. 

2 See p. 519 below. 

3 See p. 490 above. 
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government; the Bureau of the Mint supervises the mints, where the 
coined money is manufactured, and the assay offices, where precious 
metals are received, tested, evaluated, and paid for; the Division of Secret 
Service guards the currency against counterfeiting; and the Comptroller 
of the Currency supervises the national banks, directs periodic examina- 
tions of them, and receives their reports. This latter official also is respon- 
sible for the issue and redemption of federal reserve notes and federal 
reserve bank notes.^ The national bank notes for whose issue and redemp- 
tion he was formerly responsible have, however, since 1935 been retired. 

One further financial function of the Department is the management of 
the national debt, concentrated since 1940 in a Bureau of the Public 
Debt, located in a division known as the Fiscal Service. Once it has been 
decided by the proper authorities to make a new offering of public debt 
securities, e,g, defense savings bonds, the Bureau prepares the necessary 
documents, directs the handling of subscriptions and allotments, and plans 
and issues the securities themselves. It also attends to the retiring of 
securities, and is responsible for all public-debt accounting and auditing. 
In June, 1943, a special War Finance Division was established in the 
Department to stimulate the sale of bonds and other wartime securities. 

Early in its history, the Department began to be assigned functions 
which had little or nothing to do with finance, and until after World 
War I it served as a dumping ground for offices and activities that Con- 
gress did not know how to dispose of otherwise. In recent years, however, 
such non-financial functions have been gradually reduced by transfers 
to other departments or agencies, until today the only important units 
of the kind still included are the Bureau of Narcotics, charged with 
enforcement of the anti-narcotic laws, and a Procurement Division, which 
purchases fuel and other supplies for government agencies.^ 
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The National Currency System 

In view of the chaotic monetary conditions prevailing during the 
Revolution and under the Articles of Confederation, it is not surprising 
that the framers of the constitution put into that instrument provisions 
calculated to insure a uniform national currency. On the one hand, Con- 
gress was granted authority to ^^coin money [and] regulate the value 
thereof”;^ on the other, the states were forbidden to coin money, to 
emit bills of credit, i.e., paper money, and to make anything but gold 
and silver coin legal tender in the payment of debts 

The first law providing for a truly national currency dated from 
1792 and, on recommendation of Alexander Hamilton, secretary of the 
treasury, introduced the now familiar decimal system based upon the 
dollar as a unit. A second feature may have been wise enough also, al- 
though certainly it led to plenty of controversy in later days. This was 
the arrangement under which the currency was made to consist of coins 
manufactured from the two precious metals, gold and silver, with fifteen 
ounces of the latter reckoned as equivalent in value to one ounce of the 
former. 

It was easy enough to say that fifteen ounces of the white metal were 
equal to one ounce of the yellow, but to keep them actually so was a 
different matter. For upwards of a hundred years, the effort was per- 
sisted in, despite all manner of difficulties flowing from fluctuations of the 
two metals in the world market. In time, the ratio was changed to sixteen 
to one; and, this proving only a temporary solution, Congress in 1873 
“demonetized^^ silver altogether— that is, stopped coining the standard 
silver dollar. Demand for “remonetization,” at sixteen to one, grew in- 
sistent, and the exciting presidential campaign of 1896 was waged almost 
exclusively upon this issue. The Democrats, with their sixteen-to-one 
candidate, William Jennings Bryan, however, lost; and in 1900 the 
Republicans in Congress placed on the statute-book a “gold standard” 
act making the gold dollar the unit of value and requiring that the value 
of all other money be maintained on a parity with gold, so that a silver 
dollar or a paper dollar might be taken to the Treasury at any time and 
redeemed in the yellow metal. 

lArt I, § 8, cl. 6. 

2 Art. I, § 10, cl. 1. 
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We now encounter one more striking illustration of the manner in 
which the great depression of the recent past upset arrangements pre- 
sumed to be impregnably entrenched. With a view— so it w^as declared 
by President Franklin D. Roosevelt and those who shared with him 
responsibility for what was done— to imparting reasonable inflation to 
the currency, raising prices, reducing the burden of debts, and thereby 
contributing to recovery, a swift series of actions were taken which put an 
entirely new face on our monetary system. First (following, executive 
orders forbidding the exportation of gold except as licensed by the secre- 
tary of the treasury, and requiring all holders to turn over their gold 
coin, or bullion, and gold certificates to the federal reserve banks, receiv- 
ing in return other kinds of money), the gold standard was formally 
abandoned, under executiye order of April 20, 1933, based on the Emer- 
gency Banking Act of the previous March 9, and stopping the free move- 
ment of gold in international trade. Second, a joint resolution of 
Congress, June 5, 1933, canceled the ^'gold clause, commonly written into 
long-term bonds and other contracts and calling for the payment of 
principal and interest in ^^gold coin of the present weight and fineness.’^ 
This meant, among other things, that the government’s own obligations 
and those of private persons alike, even though stipulating payment in 
gold coin, might and would thereafter be payable in any form of legal 
tender.^ A third step — criticized in many quarters no less sharply than 
the foregoing — ^was the devaluation of the dollar, accomplished by execu- 
tive order of January 31, 1934, in pursuance of authority conferred in 
the Agricultural Adjustment Act of the previous year. The purport of the 
order was to reduce the weight of the gold dollar from 23.22 grains to 
15%i grains nine-tenths fine — a reduction of about forty per cent— with 
the result of giving the country practically a fifty-nine-cent dollar.^ 
Fourth, under the Gold Reserve Act of the same month,® the government 
bought all gold remaining in possession of the federal reserve banks, 
thereby ^ 'nationalizing” the entire monetary gold stock of the country, 
which was thenceforth to be kept in the form of bullion and to serve as a 
permanent and fixed metaHic base for paper currency.^ The coinage of 
gold has been declared at an end. Finally, a Silver Purchase Act of June, 
1934, “nationalized” the white metal also by instituting purchases de- 
signed to bring it about that the nation’s currency should, as a matter of 

^48 U. 3. StaL at Large, 112. This action was criticized sharply on both legal 
and ethical grounds. See R. L. Post and C. H. Willard, 'The Power of Congress 
to Nullify Gold Clauses/' Harvard Law Rev., XLVI, 1225-1257 (June, 1933), In 
February, 1935, the Supreme Court held the resolution unconstitutional in so far as it 
applied to government bonds (Perry i;. United: States, 294 U. S. 330), although up- 
holding its application to private bonds (Norman v. B. & 0. R. R., 294 U. S. 240). 

2 The president's power to alter the gold content of the dollar was allowed to lapse 
in 1943. - 

8 48 U, S. StaL at Large, 337-344. 

^The stock of gold bullion and coin held by the Treasury on June 30, 1940, was 
valued at nearly twenty billion dollars. The greater portion is kept buried at Ft. 
Knox, Kentucky. See S. F. Porter, "Yellow Peril,” Curr, Hist., LI, 23-30 (Apr., 
1940). 
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fixed policy, be backed by seventy-five per cent gold and twenty-five per 
cent silver.^ 

The constitution says nothing about paper money — except to forbid 
the states to issue it. To be sure, there was paper money in circulation 
•after 1789 as before, but for a long time it was in the form only of notes 
issued by state banks ^ and by the first and the second Bank of the United 
States; and in the case of the state bank notes at least, it was often of 
changing and uncertain value. Long before the Civil War, demand was 
growing for centralized control over paper currency; and when the na- 
tional government ran into difficulty in its effort to float loans adequate 
to carry on that conflict. Congress took the bold step of authorizing the 
issuance of legal tender paper currency (“greenbacks^O and also of pass- 
ing the National Bank Act of 1863, not only instituting our later system 
of national banks (now some five thousand in number), but authorizing 
such banks to issue notes up to ninety per cent of their holdings of United 
States bonds. Two years later, indeed, it went so far as to place a ten 
per cent tax on notes issued by state banks, rendering issue of them 
unprofitable and in effect banishing them from the currency system; and 
when challenged judicially, this action was upheld.® For two decades 
^^greenbackism” continued a major political issue, until finally, in the 
famous Legal Tender Cases, the power of Congress to make paper money 
legal tender for private debts was definitely sustained.^ 

Today, our government seems to maintain one of the most complicated 
currency systems in the world. In law, there are no fewer than ten 
varieties, namely: (1) United States notes, or ^^greenbacks,” issued dur- 
ing the Civil War and backed only by the good faith of the government; 

(2) gold coins and bullion; (3) gold certificates backed by gold held by 
the Treasury; (4) Treasury notes of 1890; (5) standard silver dollars 
and bullion; (6) silver certificates backed by silver dollars held by the " 
Treasury; (7) national bank notes; (8) federal reserve notes, largest by 
far in quantity, and issued by the federal reserve banks on a backing of 
commercial paper; (9) federal reserve bank notes, differing only in being 
based on federal bonds; and (10) minor coins of nickel, copper, and 
silver,® Actually, however, the currency has been greatly simplified by 
recent developments. Gold coin and gold certificates are no longer in 
circulation ; all national bank notes are being withdrawn from circulation 

148 U. S. Stat. at Large, 1178-1181. The stock of silver bullion held by the 
Treasury on June 40, 1940, was nearly two and a half billion ounces. What to do 
with silver has long been a political issue. See S. Wagel, ^^Silver's Last Stand, 

Cwr. L, 21-23 (Aug., 1939). 

^^ItJ^ough the states were forbidden to issue paper, the federal Supreme Court 
upheld them in chartering banks authorized to exercise that power. 

^ Veazie Bank z;. Fenno, 8 Wallace 533 (1869) . 

4 Hepburn v. Griswold, 8 Wallace 603 (1870); Knox u. Lee, Parker v. Davis, 

12 Wallace 457 (1871) ; Juilliard v. Greenman, 110 U. S. 421 (1884). . ^ 

® To save nickel for war uses, “hickM-Iess nickels’' began to be minted in 1942. 

In the same year, the emergency manufacture of pennies made of steel was discon- 
tinued, although seven hundred millions of them were left in circulation (until they 
wear out). 
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and replaced with an equal amount of federal reserve notes; federal 
reserve bank notes were never issued in any large amount and are now 
practically out of circulation; and the less than two million dollars out- 
standing in Treasury notes of 1890 are likewise being retired. The con- 
sequence is that practically (in addition to subsidiary and minor coins) 
only United States notes, silver certificates, and federal reserve notes are 
at present in circulation, the last-mentioned being obligations of the 
twelve federal reserve banks and of the government, and by far the most 
important kind of money now in use. All coins and currency of the United 
States are legal tender for the payment of all debts, public and private.^ 

From the point of view of the student of government, the most striking 
fact about the monetary system of the United States today is the high 
degree of control over it exercised by the president and ofiicials respon- 
sible to him. To be sure, most of the powers involved have been conferred 
by Congress. But successive delegations over a period of years, invariably 
solicited and urged by the executive, have transferred far-reaching au- 
thority to the White House, with the result that a leading writer on 
American finance can assert: “All this legislation, taken together, gives to 
the president and his appointees a legal authority over the nation’s cur- 
rency that is almost complete. A Stalin or a Hitler could hardly have 
more. The things that the president has legal authority to do to the cur- 
rency directly and their attendant implications could give us a gold 
standard, a silver standard, a paper money standard, or a commodity 
dollar standard. They could give us serious deflation or runaway infla- 
tion.” * 

Development of the National Banking System 

From the constitution’s silence on the subject of banking, strict con- 
structionists of early days deduced that the matter was one for regula- 
tion solely by the states. Under Federalist leadership, however, a national 
bank, known as the Bank of the United States, was established in 1791. 
Its charter expired in 1811, but a second institution of the kind was set 
up in 1816 ; and when its constitutionality was challenged, in the cele- 
brated case of McCulloch v. Maryland, the Supreme Court availed itself 
of the doctrine of implied powers to put practically beyond question the 
authority of Congress to create banking corporations.® To be sure, from 
the time when the second Bank of the United States closed its doors in 
1836 until the Civil War, the field was left entirely tcf banking insti- 
tutions chartered under widely varying state laws. But the need for a 
currency of uniform value throughout the country, together with the 

iSo declared by the Agricultural Adjustment Act of May, 1933. Paper money 
is manufactured in the Bureau of Engraving and Printing at Washington; coins 
are made at mints located in Philadelphia, Denver, and San Francisco. See ,T P 
Watson, “The Bureau of the Mint,” Service Monographs, No. 37 (Baltimore, 1926)' 

*B. W. Kemmerer, The A B C of Inflation (New York, 1942), 27. It should be 
observed, however, that this passage was written before the president’s power to 
alter the gold content of the dollar lapsed in 1943, 

® See p. 65 above. 
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desire to facilitate the sale of government bonds on favorable terms dur- 
ing the war, led Congress, in 1863 and 1864, to make provision for a long- 
delayed national banking system, consisting of banks chartered, regulated, 
and inspected by national authorities and empowered to issue notes de- 
signed to circulate as money. A ten per cent tax on the notes of state 
banks had the effect, indeed, of giving the new national banks a monopoly 
of the right to issue notes, a privilege which they enjoyed uninterruptedly 
until the creation of the federal reserve system in 1913. State banks, 
however, continued to exist and to carry on a great deal of business, 
side by side with national banks; and so they do today 

Originally, national banks were so many entirely separate institutions, 
with no more means for coming to one another’s relief in time of stress serve 
than railroads or merchandising establishments; and from the ups and (i9i3) 
downs of business during recurring cycles of prosperity and depression 
flowed embarrassments and failures which often might have been pre- 
vented. To remedy this situation, by linking up the whole number of 
national banks in an integrated series and imparting greater elasticity 
to their operations, Congress, in 1913, enacted a law creating what is 
known as the federal reserve system.^ Under this centralizing measure, 
the country is divided into twelve great districts, in each of which is a 
federal reserve bank, located as a rule in the district’s principal city,® 
and doing business, not, as in the case of national and state banks, with 
the general public, but only as a rule with the government and with 
^^member banks,” comprising all of the national banks of the district 
and such state banks as choose to identify themselves with the system. 
Capital stock (not less than four million dollars in each case) is sub- 
scribed principally by the member banks; and supervision of the general 
system is vested (since 1935) in a board of seven governors appointed by 
the president for fourteen-year terms, with the bank of each reserve dis- 
trict controlled by a board of nine directors, three appointed by the central 
board of governors and six chosen by the member banks of the district.^ 

1 The national banks of the country numbered 5,060 in 1943, and state banks, 9,558. 

The agency of supervisory control over the national banks is the comptroller of the 
currency (in the Treasury Department) and his staff of examiners and other officials. 

Cf. J. G. Heinberg, “The Office of Comptroller of the Currency,” Service Monographs, 

No. 38 (Baltimore, 1926). 

2 38 U. S. Stat. at Large, 251. The reform was inspired primarily by the panic of 
1907, bringing to a head the disorganized condition of the nation's money supply, 
and it largely followed lines recommended by a National Monetary Commission 
created by Congress in 1908 and reporting in 1912. See H. P. Willis, “The Federal 
Ileserve Act,” Amer, Econ. Rev., IV, 1-^ (Mar., 1914), and “The New Banking 
System,” Polit Sci Quar., XXX, 591-617 (Dec., 1915); R. G. Thoxmn, Modem 
Banking (New York, 1937), Chaps, xvn-xix. 

8 The federal reserve cities are Boston, New York, Philadelphia, Richmond, At- 
lanta, Cleveland, Chicago, St. Louis, Minneapolis, Kansas City, Dallas, and San 
Francisco... 

4 0f the six directors chosen locally, three may be bankers, but three must be 
actively engaged in business or agriculture. The chief executive of each district bank 
—known as the president (formerly the governor)— is chosen by the board of direc- 
tors for a five-year term, is eligible for reappointment, and must be approved by the 
central board of governors. . 
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Emergency Banking Legislation of 1938-35 

With important powers over the reserves, discount rates, note issues, 
and general operations of both reserve banks and local member banks, 
the federal reserve machinery introduced by the act of 1913 served 
useful purposes, and in normal times appeared to provide a reasonable 
remedy for our more serious banking ills. The stock market crash of 
1929 and the financial chaos which followed showed plainly, however, 
that something was still wrong. At all events, our banks proved unable 
to weather the storm in any such fashion as did those of Great Britain, 
Canada, and other countries; and not only did many collapse, but it 
became necessary for President Roosevelt, shortly after taking office in 
1933, to bring into play a half-forgotten wartime grant of presidential 
power and temporarily close every bank in the land. Banks able to 
demonstrate their soundness were permitted to reopen in a short time; 
others were given aid and eventually restored; many simply went out of 
existence. All sorts of drastic changes in an admittedly defective system 
were proposed— the elimination of state banks in favor of a single set 
of national banks (for which there is much to be said), the establishment 
of a great central Bank of the United States on the analogy of the 
Bank of England, and what not. 

In the end, and after much troubled discussion in Congress and the 
country, reforms were introduced on three main lines. (1) Banking prac- 
tices were overhauled and toned up, especially under terms of a banking 
act of 1933; ^ for example, speculative temptations to which great num- 
bers of banks had succumbed in the past were removed by requiring that 
thenceforth banking establishments should not engage in both commercial, 
i.e., general, banking, and “investmenV^ banking — if they insisted upon 
continuing the latter, they must give up the former. (2) In the belief 
that if depositors have some assurance that their money is safe in banks, 
they will be willing to leave it there, thus averting bank ^^runs’^ and 
resulting bank closings, a plan of guaranty of bank deposits was intro- 
duced temporarily in the act of 1933 and two years later made perma- 
nent. Under this arrangement, deposits in banks belonging to the federal 
reserve system, and also in non-member banks meeting certain conditions, 
are insured up to a maximum of 15,000.^ (3) Finally, in 1935, the 
federal reserve system was overhauled rigorously. Not only was the pre- 
existing administrative machinery reconstructed with a view to lessen- 
ing the danger of politics entering in, but the presumably ameliorative 
and corrective functions of the board of governors were materially 

^ 48 U. S. Stat, at Largej 162. 

2 The system is administered by a Federal Deposit Insurance Corporation and 
financed partly from assessments upon the banks concerned, in the amount of one- 
twelfth of one per cent annually on total deposits. The effect has been greatly to 
increase and stabilize bank deposits — although this of itself carries some danger 
of laxness in making loans. See R. G, Thomas, Modem Banking (New York, 1937), 
Chap, V. 
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strengthened, especially in the direction of greater flexibility in the re- 
serves which banks are required to maintain, greater freedom in raising 
and lowering rediscount rates and thereby controlling lending activities, 
and more power to check inflation or deflation by the sale or purchase 
of government securities by reserve banks. 

8ome New Credit Agencies 

Along with the foregoing developments directly affecting the coun- 
try’s system of commercial banks arose also numerous new credit or 
lending agencies, created and supervised by the national government with 
a view to helping overcome the effects of the depression. Like commercial 
banks, thrift institutions — such as savings banks, insurance companies, 
and building and loan associations — ^found themselves heavily encum- 
bered with ^Trozen” assets. Railroads, too, suffered in the general decline 
of security values, and found it impossible to carry on their usual finan- 
cial operations. Thousands of farmers and home-owners, unable to meet 
payments upon mortgages, faced foreclosure and dispossession proceed- 
ings. From harassed individuals and corporations in all sections of the 
country appeals poured in upon the national government for assistance 
that might enable them to tide over the period of stress. 

Responding to the demand, and upon recommendation of President 
Hoover, Congress early in 1932 created the Reconstruction Finance Cor- 
poration, patterned after the War Finance Corporation of 1918, and 
placed under the management of a board of seven directors, three ex 
officio and' four appointed by the president and Senate.^ The new agency 
was endowed with a capital of five hundred millions, all subscribed by the 
government, and eventually (being continued and utilized on even a 
larger scale during the Roosevelt administrations) with far greater sums, 
with the result that it became a vast super-credit institution, holding a 
key position in every phase of the government’s recovery program. Au- 
thorized from the first to make properly insured loans to banks, to trust 
and insurance companies, to building and loan associations, to agricul- 
tural and livestock credit associations, and to railroads, it in time was 
permitted to extend its ministrations to ordinary private industry, and 
within a period of less than three years (1932-35) it disbursed the stu- 
pendous sum of nearly seven billion dollars. Some of this money went 
for purposes of relief, but the bulk of it was allocated to institutions and 
businesses for assistance in reviving commercial, industrial, agricultural, 
and transportation activities the country over — a procedure sometimes 
described as “priming the pump” of national prosperity. On the whole, 
the results were excellent, and many of the loans were repaid in a 

^48 U. S, Stat at Large, 162, and 52 ibid., 212 (1938). In 1942, the Corporation was 
placed in the Department of Commerce, where it was administered under the direc- 
tion of the secretary of commerce. Upon the nomination of Henry A. Wallace to be 
secretary of commerce, Congress, however, in Februaiy, 1945, restored the Corpora- 
tion to the status of an independent agency. See p. 5M below. 
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surprisingly short time.^ As recently as January, 1937, the R. F. C. was 
widely thought to have served its naain purpose ; and at that date Congress 
passed an act to facilitate its gradual withdrawal from lending activities 
by authorizing the president to suspend or terminate its operations in any 
field of lending whenever he should find that credit for borrowers in that 
field was ^^sufficiently available from private sources to meet legitimate 
demands/’ 

Before the Corporation could liquidate its lending operations, however, 
it was authorized by Congress, in 1938, to make additional private loans 
to combat the recession in business at that time. Moreover, after the 
launching of the national defense program, it took on many new activi- 
ties; not only did it play an extremely important role in financing indus- 
trial expansion by making loans and investments that private capital 
^ould not take the risk of making, but it brought into existence several 
government corporations, such as the Rubber Reserve Company, the 
Mineral Reserve Corporation, the Defense Plant Corporation, the Defense 
Supplies Corporation, and the Defense Homes Corporation. And through 
these organizations, and in other ways, it assisted in the accumulation of 
reserve supplies of rubber, tin, manganese, and other raw materials in- 
dispensable in wartime, aided industrial plant expansion, and helped to 
provide proper housing facilities for defense workers.^ 

With officers appointed, and capitarstock furnished, by the R.F.C,, a 
Disaster Loan Corporation, created by act of Congress in February, 1937, 
provides loans made necessary by floods or other catastrophes occurring 
during the period between January 1, 1936, and January 22, 1947. And 
within a week after the attack upon Pearl Harbor, temporary war 
damage insurance was provided through the R.F.C. War Insurance Cor- 
poration. With its name soon changed to War Damage Corporation, this 
new agency provides protection through insurance, reinsurance, or in other 
ways, against loss of, or damage to, real or personal property which may 
result from enemy attack or from damage by our own armed forces in 
resisting enemy attack. 

In postwar plans for industrial reconversion,, disposal of surplus war 
material, and creation of jobs to forestall a period of unemployment, the 
R.F.C. is destined to play a role probably matching its depression and 
wartime activities. For, in the words of a recent head of the Corporation, 
'fit can make loans in any amount, for any length of time, at any rate 
of interest, to anybody/’ And the question of whether these great powers 


lOn the early operations of the R. F. G., see J. H. Jones, /Billions Out and 
Billions Back/’ SaL Eve, Post, CCIX, 5-7, 23ffi (June 12, 26, 1937). Cf. 

XXI, 42-51 ff. (May, 1940). People inclined to deplore large concentrations of power 
fiometiihes criticized the R. P. C., and even pronounced its existence dangerous. No 
one could deny that it practically held the power of life and death over many large 
fiscal and business institutions and interests. The general opinion nowadays, how- 
ever, is that in the struggle for national recovery the agency served a useful purpose 
without developing the abuse® to which it was potentially liable. 

» Under authority granted by 64 U. S. Slat, at Large, 572, 897, 961 (1940), and four 
other acts, with amendments. See VvB.Qovemmmt Manml(Bummer, 1944), 411-414. 
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should be used to aid small business and to finance great housing and 
other projects, and not primarily to aid big business, underlay the opposi- 
tion to the nomination of Henry A. Wallace in 1945 to succeed Jesse 
H. Jones as^secretary of commerced 

Following the precedent set by creation of the Reconstruction Finance 
Corporation, Congress established other lending institutions during 
1932-34, most of them dependent for at least part of their funds upon 
the backing cfr assistance of the R.F.C. One group of these secondary 
credit agencies, designed primarily to afford better credit facilities for 
agriculture, will be dealt with in a later chapter,^ A second group — 
comprising a system of home loan banks, presided over by a Federal 
Home Loan Bank Board (1932) and a Home Owners^ Loan Corporation 
(1933) — ^was designed. to relieve home-owners facing the loss of their 
homes through foreclosure.^ A third group was intended for the aid of 
people who were trying to save money, and took the form of mutual 
thrift institutions called federal savings and loan associations and cooper- 
ative credit unions, both local in character and private in management.'^ 
Finally, a group of credit agencies was set up by the National Housing 
Act of June, 1934, to stimulate the capital industries and at the sarhe 
time to bring the government's credit facilities within the reach of the 
humblest home-owner or home-builder, through loans to small house- 
holders for financing low-cost home construction and renovation.® 

1 Senator Byrd of Virginia, in opposing the confirmation of Mr. Wallace, called 
the II.F.C., with its numerous subsidiaries, ^'the most colossal banking institution the 
world has ever known, either public or private . . . [and] virtually immune jfrom the 
control of Congress . . , actually, as it now operates, a fourth branch of the govern- 
ment.” N. 7. Times, Jan. 23, 24, 25, 1945, For a summary of II.F.C. functions, past 
and future, see U, S. News, Feb. 2, 1945, pp. 13-14; U, S. Government Manual 
(Summer, 1944), 409-426, 

2 See Chap, xxix below. 

s On the theory that the residential mortgage problem had become a thing of the 
past, the H.O.L.C., on June 12, 1936, officially terminated its lending operations, and 
its activities at present are confined to collecting on the loans formerly made. Down 
to December 31, 1943, the Corporation granted loans totaling more than three 
billion dollars, to more than a million home-owners. Z7. Government Manual 
(Summer, 1944), 133-134. 

^ Charters for federal savings and loan associations are granted to "persons of 
good character and responsibility” when "a necessity exists for such an institution 
in the community to be served,” and when the association can be established “with- 
out undue injury to properly conducted existing local thrift and home-financing 
institutions.” As of December 31, 1943, there were 1,466 federal savings and loan 
associations, with combined assets of $2,617,000,000. 

Federal credit union membership is “limited to groups having a common bond 
of occupation or association, or to groups within a well-defined neighborhood com- 
munity or rural district.” See W. F. McDermott and F. Crissey, “Three Million 
Amateur Bankers,” Readefs Digest, XL, 113-116 (May, 1942). 

5 Home-builders can borrow up to ninety per cent of the value of the property, 
and persons repairing or improving their homes up to a maximum of $2,000. The 
system is supervised by the Federal Housing Administration. As a means of checking 
the economic “recession” of 1937-38, the act of 1934 was amended and its benefits 
greatly extended by Congress in February, 1938. Bee President Boosevelt^s message 
of November 29, 1937, in N, Y. Times, Nov, 30, 1937. 

A new chapter in the history of federal assistance to home-ownership was opened 
in 1944, when the Servicemen's Eeadjustment Act (popularly known as the “GI 
Bill of Rights”) opened opportunity for honorably discharged veterans to obtain 
government loans for twenty years to buy or build homes or to acquire farms or 
business property. 


Other 

national 

credit 

agencies 



524 INTRODtJCTlON TO AMERICAN GOVERNMENT 

Through this entire series of lending agencies, not only has the national 
government become a creditor on a large scale, thereby entering into com- 
petition with private bankers, but the relations of the government and 
the private banks of the country have become exceedingly close, each 
supporting the other and making the other^s credit possible. ’ 

f 

BEFERENCES 

L. F. Scliineckebier, New Federal Organizations (Washington, D. C., 1934), Chap, j, | 

S. C. Wallace, The New Deal in Action (New York, 1934), Chaps, ni-vii. f 

F. D. Roosevelt, On Our Way (Washington, D. C., 1934), Chaps, i, iii, v. j! 

L. M. Hacker, A Short History of the New Deal (New York, 1934), Chap. m. » 

E. W. Kemmerer, The A B C of tJie Federal Reserve System (11th ed., Princeton, 

1938). 

, The A B C of Inflation (New York, 1942). 

J. L. Laughlin, The Federal Reserve Act; Its Origin and Problems (New York, 1933), 

S. E. Harris, Twenty Years of Federal Reserve Policy^ 2 vols. (Cambridge, Mass., 

1933). 

R. L. Weissman, The New Federal Reserve System (New York, 1936). 

J. S. Lawrence, Banking Concentration in the United States (New York, 1930). 

T. J. Anderson, Jr., Federal and State Control of Banking (New York, 1934). 

L. Pasvolsky, Current Monetary Issues (Washington, D. C., 1934). 

A. B. Hepburn, History of the Currency of the United States (New York, 1916) . 

G. Greer, “This Business of Monetary Control,’’ Harper's Mag.^ CLXXI, 169-180 
(July, 1935). 

J. P. Dawson, “The Gold Clause Decision,” Mich, Law Rev., XXXIII, 647-684 
(Mar., 1935). 

R. H. Skilton, Government and the Mortgage Debtor, 1929-1939 (Alexandria, Va., 

1944). 

D. M. French, “The Contest for a National System of Home Mortgage Finance,” 

Amer. PoliL Sci Rev., XXXV, 53-69 (Feb., 1941). 

H. Spero, Reconstruction Finance Corporation's Loans to Railroads, 19S2-1937 
(Cambridge, Mass., 1939). 

Documents and Statements Pertaining to the Banking Emergency, Parts I, n 
(Washington, D. C., 1933). 

Quarterly reports of the Reconstruction Finance Corporation, and annual reports of 

the Federal Deposit In^rance Corporation, the Home Owners’ Loan Corpora- * 

tion, etc. 



CHAPTER XXVII 


FOREIGN AND INTERSTATE COMMERCE 

Lack of power to control the conditions under which commerce was 
carried on with foreign countries and among the several* states was a 
main defect of the Articles of Confederation; and, as we have seen, 
it was a controversy between certain of the states over this matter that 
set in motion the train of events leading to the Philadelphia convention 
of 1787. Unimpeded development of trade, both domestic and foreign, 
being recognized as a prime requisite of national stability and growth, 
the new constitution was so drawn as to give Congress general power to 
“regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes.^^ ^ Indeed, this power stands second in the list 
of those conferred; and it is doubtful whether any other of the constitu- 
tion’s provisions, except only the taxing clause, has contributed so much 
to the vigor of the national government as we know it today. Certainly 
none has had so much to do with developing the close relation long 
existing between government and business — a relation steadily growing 
closer and more significant as the commercial enterprises of our people 
increasingly transcend state and national boundaries.^ 

Commerce carried on wholly within the bounds of a state is left to be 
controlled exclusively by the state concerned. The grant of federal power 
over all other commerce is, however, broad and general; of four express 
limitations imposed, only one — ^that forbidding Congress to lay a tax or 
duty on exports from any state — ^has proved of much importance.® The 
breadth of the grant is one of the reasons why a constitution drawn up to 
meet the needs of an age when stage-coaches, pack-horses, and sailing 

Art. I, § 8 , cl. 2, 

2 The present chapter on commerce and the succeeding one on business cover 
different phases of what properly is a single subject. Commerce (much of which is 
itself business) may be emphasized first, since the national government’s control 
over business flows, to a great extent, from its power to regulate commerce. 

3 Art. I, § 9, cl. 5. The other three limitations (contained in the same article 
and section) are: (1) the foreign slave-trade might not be prohibited before 1808; 
(2) no preference may be given by any regulation of commerce or revenue to the 
ports of one state over those of another; and (3) vessels bound to or from one 
state may not be obliged to clear, enter, or pay duties in another state. The first of 
the three was only temporary, and the second and third have operated merely to 
prevent discrimination against the commerce of any state or group of states. The 
prohibition of federal export taxes was a concession to the Southern exporters of 
agricultural products, designed to shield them from the burden of taxes the weight 
of which was supposed to fall on the exporter himself. Export taxes, if freely allowed, 
might have been employed at times not only to obtain revenue but to conserve^ 
natural resources by checking shipments of lumber, oil, coal, and other products ouf 
of the country. There is, however, nothing in the constitution to prevent regulation 
of export trade by Congress in any way other than taxation, by imposing 
embargoes,,"" 
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vessels were the principal means of transportation, and when railroads, 
steamships, airplanes, telegraphs, and telephone and wireless systems 
were as yet undreamt of, has proved adequate to enable Congress to deal 
with the infinitely more complex commercial activities of the twentieth 
century without the alteration of a single word or phrase pertaining to 
trade regulation. A second reason lies in the development of the doctrine of 
implied powers, enabling the Supreme Court to read ever- widening mean- 
ings into such key terms as ^‘commerce^’ and ^hegulate.” Beginning with 
the memorable case of Gibbons v. Ogden in 1824,^ and progressing step 
by step with the great advances realized in the modes of transportation 
and communication, the judges have so expanded the scope and meaning 
of the constitution’s language as to keep congressional power reasonably 
abreast of the nation’s requirements. Indeed, as we shall see, they have 
lately arrived at the highly significant conclusion that the regulatory 
power conferred extends not merely to matters involved in commerce 
directly, but also to the conditions under which articles handled in foreign 
and interstate trade are produced, e.g., the employment of child labor 
in manufacturing. 

The upshot is that ^^commerce” today includes not merely the exchange 
of commodities, but such varied forms of intercourse as navigation, the 
construction and maintenance of toll-bridges or ferries crossing rivers 
separating two states, the transportation of persons, animals, and goods 
by land, water, or air, the transmission of intelligence by telegraph, tele- 
phone, or wireless (including radio broadcasting) and, since 1937, even 
manufacturing, mining, agriculture, and fishing in so far as concerned 
with the production of commodities which flow in the channels of inter- 
state or foreign trade.^ To be sure, there are processes and transactions 
which, to the layman at all events, seem quite as closely related to com- 
merce as do some of the things which have been held to be included, but 
which nevertheless the Supreme Court has thus far regarded as only inci- 
dents or aids to commerce and not as. themselves commercial acts or in- 
strumentalities. For example, the buying and selling of bills of exchange 
has been construed not to be commerce; and until June, 1944, the same 
was true of the issuing of fire, marine, and life insurance policies.® From 

A 9 Wheaton 1. 

2 See pp. 532-533 below. 

3 In 1869, the Supreme Court held private ini^rance companies not to be engaged 
in interstate commerce, even when most of their business was carried on across 
state lines; and on this basis ail regulation of insurance subsequently developed 
was by the individual states. In United States t?. Southeastern Underwriters Asso- 
ciation (322 U. 8. 533), however, the Court ruled in 1944 that the constitutional 
power to regulate commerce ''includes the power to regulate trading in insurance 
to the same extent that it includes* power to regulate other trades or businesses 
conducted across state lines.’’ The implication was that the Department of Justice 
might proceed to prosecute the 196 stock fire iirsurance companies and 27 individuals 
on the charge involved in the case decided, violation of the Sherman Anti-Trust 
’Act by conspiring to fix arbitrary and non-competitive premium rates on fire insur- 
ance and to maintain monopolistic controls by boycotts and other means. The 
interests affected pressed vigorously for legislation protecting them against such 
action; and Congress so far yielded as to pass an act making the insurance business 


FOREIGN AND INTERSTATE COMMERCE 627 

time to time, however, by congressional act or judicial construction, new 
activities, as in the case of insurance, are brought within the meaning 
of the term; and no man can say where the ultimate limits will be found 
to lie. 

The meaning of “regulate^' has likewise undergone judicial interpreta- 
tion and expansion, having been held to imply the power not only to 
permit commerce under certain conditions, but also to protect and safe- 
guard it, and even, on the other hand, to prohibit it altogether when 
Congress considers that such restriction would promote the national well- 
being.^ Furthermore, Congress not only may regulate all the instrumen- 
talities of commerce, but may itself create corporations to serve as such 
instrumentalities.^ In short, as a result of judicial decisions, congres- 
sional authority may be said to extend to all forms of commercial traflSc 
and intercourse between inhabitants of the United States and foreign 
countries and between inhabitants of the different states ; and it includes 
the, power to enact all legislation appropriate for the protection and 
advancement of such commerce — “to adopt measures to promote its 
growth and insure its safety, to foster, protect, control, and restrain,’^ ® 

Along with the power to regulate foreign and interstate commerce, 
Congress is given authority to regulate commerce with the Indian tribes. 
Of some importance in our early history, this phase may now be passed 
over with the barest mention. Of major significance today are those 
aspects of congressional authority having to do with the regulation of 
commerce (a) with foreign nations and (b) among the several states; 
and to each of these attention will be given in the remainder of this 
chapter.^ 

substantially immune from prosecution under the anti-trust laws until January 1, 
1948, with a view to giving the states an opportunity to take care of the situation, 
if they can, by making their own regulations more effective. Public Law 15 — 79th 
Cong. For two discussions antedating the Court decision, see S. Timberg, “Insurance 
and Interstate Commerce/^ Yale Law Jour., L, 959-1017 (Apr., 1941) ; N. R. Berke, “la 
the Business of Insurance Commerce?,” Mich. Law Rev., XLII, 409-424 (Dec., 1943). 

^ During the past forty years. Congress has enacted many measures which may 
be described as prohibitions of commerce, most of them applying to interstate com- 
merce, e.g,, the Pure Food and Drugs Act of 1906, the Mann White Slave Act of 
1910, the Webb-Kenyon Act of 1913 prohibiting shipments of intoxicating liquor into 
“dry” states, and the “Lindbergh Law” of 1932 making kidnapping, when the victim 
is taken across state lines, a federal offense. In 1929, Congress passed^ an act divest- 
ing convict-made goods of their interstate character when shipped in interstate com- 
merce, and making such goods subject to the laws of the state of delivery; and the 
act was upheld by the Supreme Court in Whitfield v. Ohio, 297 U. S. 431 (1936). 
For illustrations in the domain of foreign commerce, see p. 528 below. 

2 Thus the Inland Waterways Corporation was created by Congress (1920-24) to 
carry on the operations of the government-owned inland canal and coastwise water- 
way system. , , . .. , 

8 Chief Justice Hughes, in Texas and N. 0. R. v. Brotherhood of Railway and 
Steamship Clerks, 281 U. S. 548 (1930). ^ ^ r xi. 

4 Various phases, however, more or less peculiar to the recovery effort of the 
thirties and to the later defense and war effort will be touched upon at appropriate 
points later. 
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The Regulation of Foreign Commerce 

Although the grants of power mentioned are conferred in the same 
terms, the scope of congressional authority over foreign commerce is in 
reality the broader of the tw'O. This is explained by the fact that the 
national government has exclusive, and practically unrestricted, juris- 
diction over our relations with foreign nations, such jurisdiction serving 
in no small measure to reenforce or supplement the authority granted 
by the commerce clause.^ Congressional authority to regulate commerce 
with foreign nations attends and surrounds every voyage or other act of 
transportation across the national boundaries, even when commencing 
or terminating at a remote interior point; and inasmuch as the consti- 
tution denies to the states the right to tax imports, federal regulation con- 
tinues to^ operate until the importer either has sold the original package 
or has broken it for the purpose of selling its contents. Only when the 
original package or its contents have ^'come to rest,^’ and hence are com- 
mingled with the general property of the people of the state, does the 
controlling authority of Congress cease and that of the state begin.^ 

In pursuance of its power over foreign commerce. Congress has enacted 
many kinds of laws, of which only a few of chief importance can be 
mentioned here.® 

To begin with the most drastic, embargoes have been laid, on several 
occasions, suspending commerce completely with all countries, or with 
specified ones, or in certain commodities. Sometimes such action has 
been taken to conserve materials needed for our own defense ; sometimes 
to prevent aid being given to revolution in a foreign country ; sometimes 
to lessen the likelihood of the United States being drawn into foreign 
war. To facilitate the national defense effort launched in 1940, the presi- 
dent was authorized to prohibit or curtail the exportation of military 
equipment, munitions, or essential machinery, tools, materials, or sup- 
plies; and it was in pursuance of this power that restrictions were laid 
belatedly . upon shipments of scrap iron, steel, and high-octane gasoline 
to Japan.** 

3. It should be observed in this connection that there is a possibility of conflict 
between the treaty-making authorities and Congress over the regulation of foreign 
commerce. Although the matter appears to have been placed exclusively in the 
hands of Congress, treaties may contain provisions tantamount to regulations of 
comnaerce, and even inconsistent with existing tariff laws. Congressional power over 
foreign commerce is further reenforced by th^ clause which authorizes Congress to 
define and punish piracies and felonies on the high seas (Art. I, § 8, cl. 10) , 

2 Brown v. Maryland, 12 Wheaton 419 (1827). 

3 Most of the laws regulating foreign commerce during the decade preceding the 
present war will be found in Code of the Laws of the U. S. (1934), 509-586, 1445- 
1507, 1977-2075. 

4 There were embargoes in 1794 and 1812; also during the first World War upon 
commerce destined for neutral countries whose neutrality was suspected. Further, 
and more recent, illustrations are afforded by the “neutrality’^ legislation of 1935-39 
designed to lessen the danger of our involvement in war abroad. 
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A second species of regulation has taken the form of tonnage duties,^ 
or taxes based upon the cubical capacity of vessels arriving in American 
ports from foreign countries. Fiscal motives have been less conspicuous 
in such regulations than the desire to aid American shipping^ either by 
imposing heavier duties upon ships built or owned in foreign countries 
than upon American vessels, or by imposing discriminatory duties upon 
foreign goods imported in any but American vessels. Occasionally, also, 
such duties have been resorted to by way of retaliation for discrimina- 
tions against American ships or trade by other countries, although such 
retaliatory duties have usually been of short duration. 

Navigation and inspection laws, enacted by the first Congress and 
on numerous occasions since, form perhaps the largest and most varied 
single class of strictly commercial regulations.^ Chief among the varied 
purposes of these statutes have been protection of American ^ shipping, 
stimulation of shipbuilding, safeguarding the health and safety of pas- 
sengers, and insuring the safety and rights of seamen. Of special im- 
portance in this connection is the La Follette Seamen^s Act of 1915. 

As a spur to shipbuilding, the government has at various times granted 
subsidies, directly or indirectly, to private companies. In 1916, Congress 
created a United States Shipping Board for the purpose of developing 
a naval auxiliary and a merchant marine; and in 1920 and 1928, the 
Board^s powers were expanded along lines more directly related to the 
promotion of peacetime commerce. Direct subsidies to private steamship 
lines — such as have been common enough in foreign lands — have gen- 
erally been strongly opposed in this country. Nevertheless, between 1928 
and 1936 heavy subsidies, in disguise, were provided in the form of lucra- 
tive contracts for carrying the mails overseas; and in the last-mentioned 
year direct subsidization was introduced under the terms of a Merchant 
Marine Act whereby the government engaged to pay half the cost of 
constructing merchant vessels for the foreign trade, to lend the remaining 
half, and even to bear part of the expense of operation.® 

Tariff laws are the regulations of foreign commerce with jvhich the 
average citizen is probably most familiar. When the main object of such 
measures is the protection and stimulation of home industries, rather 

^ The constitution expressly forbids states to levy tonnage duties without the con- 
sent of Congress. Such permission was, however, granted in numerous instances in 
the early history of the country for the purpose of enabling the states to improve 
their harbors. When the national government assumed the work of harbor improve- 
meht, construction of lighthouses, buoys, etc., the main motive for granting such 
privileges disappeared. 

2 ]V[ost of these regulations apply also to coastal vessels and to shipping on the 
Great Lakes when engaged in interstate and foreign commerce. Cf. J. G. B. Hutchins, 
'^Gne Hundred and Fifty Years of American Navigation Policy,” Quar. Jour, of 
^con., LIII, 238-260 (Feb., 

2 'pfie act also abolished the United States Shipping Board and transferred admin- 
istration in this domain to a United States Maritime Commission, consisting of five 
persons appointed by the president and Senate for terms of six years. In November, 
1937, the Commission submitted to Congress a comprehensive Economic Survey of the 
American M er chant Marine ( W ashington, 1937 ) . Cf . C- D. Lane, Wha t CitizenB 
Should Know About the Merchant Marine (New York, 1941). 


2, Ton- 
nage 
duties 


3. Navi- 
gation 
and in- 
spection 
laws 


4. Laws 
for pro- 
motion of 
a mer- 
chant 
marine 


5. Pro- 
tective 
tariffs 



6. Immi- 
gration 
laws 


7. Other 
laws 
stimu- 
lating 
foreign 
trade 


I’oreign- 

trade 

xones 



530 INTRODUCTION TO AMERICAN GOVERNMENT 

than the production of revenue, their legal Justification is to be found 
quite as much in the power of Congress to regulate foreign commerce 
as in the taxing power 

Laws which restrict or otherwise regulate immigration have, similarly, 
a two-fold legal basis. Over all matters relating to immigration, the na- 
tional government has exclusive jurisdiction,^ both by reason of the 
power granted in the commerce clause and also by virtue of the fact that 
such jurisdiction is an incident of the power of a sovereign government 
to control its own foreign relations.® 

For the furtherance of our foreign commerce, and to act, if required, 
as fiscal agents of the United States, Congress as early as 1913 authorized 
national banking associations having a capital and surplus amounting to 
one million dollars to establish branches in foreign countries or in Ameri- 
can dependencies. Early in 1934, too, the Export-Import Bank of Wash- 
ington was created by executive order Ho facilitate exports and imports 
and the exchange of commodities between the United States and other 
nations.’’^ 

The establishment of foreign-trade zones in any port of entry in the 
United States, in its territories, and in Puerto Rico was authorized by 
Congress in 1934. These, zones, or 'Tree ports,” are simply carefully re- 
stricted areas of a few acres, with adequate warehouses and terminal 
facilities, where foreign merchandise entering the country — especially 
that which requires some processing, assembling, or intermixture with 
American products — ^may be stored, exhibited, graded, repacked, and 
trans-shipped to a foreign port, without entering the American market 
and without being subject to the payment of customs duties. Such zones 
operate either as private or as state- or municipally-owned corporations 
whose capital is supplied either by private individuals or by some state 
or local government; and they are believed to be of much potential im- 
portance for the future development of our foreign trade,® 

The Regulation of Interstate Commerce 

The regulation of commercial transactions which are begun, wholly 
carried on,, and completed within a single state falls exclusively to the 

1 Tariff legislation and reciprocal trade agreements have been considered elsewhere 
(see pp. 510-511 above). 

2 Passenger Gases, 7 Howard 283 (1848). 

s Chinese Exclusion Cases, 130 U. S. 581 (1889) ; 149 U. S. 698 (1893) . On the regu- 
lation of immigration, see pp. 119-122 above. 

^ '‘Role of the Export-Import Bank in Expanding Postwar Trade Relations,” V, B. 

Dec. 13, 1944, pp. 45-46. 

6 Administration of the act (48 H. B, Biat. at Large, 998-1003) is vested in a 
Foreign-Trade Zones Board, consisting of the secretaries of commerce, the treasury, 
and war. The government has thus far (1945) made only two grants for foreign- 
trade zones: one to the city of New York, to establish a zone at Stapleton on Staten 
Island, opened February 1, 1937; and the other to the Alabama State Docks Com- 
mission, to operate a zone at Mobile, opened July 21, 1938. Applications are pending 
(1945) for the establishment of zones at Houston, Texas, New Orleans, and Jersey 
■•■City.'-/; ■ ■ ■ ■ ; 
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authorities of that state.^ But the moment such a transaction crosses a 
state boundary it ceases to be intrastate, and becomes interstate, com- 
merce ; and not only does the interstate character attach to a shipment of 
goods, under such circumstances, the moment it is delivered by the ship- 
per at the freight-office, warehouse, or depot of a common carrier, ie,, a 
railroad, steamship, or express company, but it continues to adhere to the 
transaction throughout the entire journey and until the goods have been 
delivered to the consignee. Only then do the authorities of the state in 
which they have arrived have a right to tax them or otherwise to regu- 
late their sale or use. It is substantially correct to say that Congress enjoys 
exclusive authority to regulate interstate commerce; and this authority 
reaches to water-borne and air-borne commerce as well as to commerce 
carried on by land, or partly by land and partly by water. Indeed, wher- 
ever navigable waters form, either in their natural condition or by artifi- 
cial union with other waters, a continuous highway over which commerce 
is carried on between two or more states, or with a foreign country, they 
become “navigable waters of the United States,^' whose use Congress 
may control as an incident of the power to regulate foreign and interstate 
commerce. Even though a river is not navigable naturally and no im- 
provements are contemplated, the Supreme Court has held that it may 
be classified as navigable if it can be made so by “reasonable improve- 
ment.^^ And the commerce power is not limited to considerations of navi- 
gation. “Flood protection, watershed development, recovery of the cost of 
improvements through utilization of power, are likewise parts of com- 
merce control, . . . The authority of the government over the stream is 
as broad as the needs of commerce.” ^ 

Moreover, even in the immediate field of transportation, congressional 
power over interstate commerce does not stop with the mere movement 
of articles, animals, persons, or intelligence from state to state; it in- 
cludes also the relations of those engaged in such transportation with 
their employees. Thus Congress may legally require railway companies 
to equip their trains with safety appliances, to reduce the number of hours 

3- This general proposition, however, while true, requires some qualification. When 
interstate and intrastate operations of carries are so related that regulation of the 
one involves control of the other, Congress is entitled to regulate both. Thus if cars 
employed only in local transportation are hauled as part of a train along with cars 
used in interstate transportation, they must be equipped with the safety appliances 
required by the federal Safety Appliance Act. Houston, East & West Texas Ry. Co. 
V. U. S. (Shreveport case), 233 IF. S. 342 (1914); Wisconsin v, C., B. & Q. Ey., 257 
U. S. 663 (1922), Indeed, since every time an article is produced or sold within a 
state, the market is to that extent reduced for a similar article produced in another 
state, even purely intrastate commerce tends to take on an interstate aspect, with 
the result, as we shall see, that the power to regulate commerce among the several 
states may, and sometimes is, construed to extend to transactions which of them- 
selves have no interstate character. 

For the enforcement of its own regulations, practically every state has established 
some administrative board or commission, variously called a railway commission/ a 
public utilities commission, or a commerce commission. 

2 United States v. Appalachian Electric Power Co., 311 IF. S. 377 (1940). Cf. E. E*. 
Abrams, “The State Commissioners^ Dispute with the FPC,” Public Utilities Fort,, 
XXXIII, 269-280 (Mar, 2, 1944). 
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a day which their employees work, to grant employees compensation when 
injured in the course of their employment, to bargain collectively with 
employees^ representatives, and to provide retirement or pension systems. 

And, as previously indicated, there is still more. A good while ago, the 
question inevitably arose of whether Congress had authority to legislate 
concerning conditions under which manufacturing and mining were car- 
ried on when such conditions were more or less related to interstate com- 
merce. For a long time, the Supreme Court replied emphatically in the 
negative, saying that manufacturing and commerce were two quite dif- 
ferent matters and that federal regulatory authority extended only to 
commerce, or at all events to matters affecting commerce directly. When, 
for example, in 1916, Congress passed the first child labor law, forbid- 
ding shipment in interstate commerce of products of any factory, shop, 
or mine employing children under stipulated ages, the Supreme Courtr— 
with Mr. Justice Holmes strongly dissenting — overthrew the measure as 
being aimed (as indeed it was) primarily at regulating, not commerce, 
but manufacturing and mining.^ Against a rising tide of contrary opinion, 
this point of view was maintained for another twenty years. Then, how- 
ever, it gave way. Beginning in 1933, numerous statutes enacted to pro- 
mote national recovery proceeded from the bold assumption that, properly 
construed, the commerce clause gives Congress authority to regulate 
substantially the entire business structure of the country, including wages, 
hours, and other working conditions, prices, volume of production, the 
buying and selling of securities — ^in short, anything that affects interstate 
commerce directly or indirectly. And, although most of the earlier acts 
in the series were overthrown judicially on the ground of being too free 
in thei-r delegations of power or pushing the commerce power to unjusti- 
fiable lengths, or both, in 1937 a majority of the Court unexpectedly 
swung around to the view that, nearly all manufacturing and other pro- 
duction being, under present-day conditions, carried on with reference to 
the interstate or national, or even the international, market, the commerce 
clause may properly be construed to empower Congress to promote the 
health of interstate and foreign commerce by any measures benefiting 
the health of business in general.^ Not only (as we shall see presently) 
were the National Labor Relations Act of 1935 and the Fair Labor 
Standards ('Wages and Hours'O Act of 1938 upheld on the ground, 
largely, that manufacturing which carries with it transportation of raw 
materials and finished products in interstate commerce is not separable 
from such commerce, but later decisions upheld the authority of Congress 
to do such remarkable things as (1) to prohibit the marketing of desig- 


1 Hammer v, Dagenhart, 247 U. S. 251 .(1918). 

2 It was, of course, significant that the Court came by this change of heart while 
President Roosevelt was carrying on his campaign for ^‘liberalizing'^ that body; and, 

pointed out elsewhere, the new orientation, reinforced by the appointment of 
liberal-minded justices to existing seats as they fell vacant, turned what was in form a 
presidential defeat into an effective victory. See pp. 475-476 above. 



FOREIGN AND INTERSTATE COMMERCE 


533 


nated farm products in interstate commerce, as a means of controlling 
production; (2) to regulate transactions in tobacco warehouses when sub- 
sequent shipment of the tobacco to other states is contemplated; and 
(3) to fix prices for agricultural products which are ^dn the current’^ of 
interstate commerce. Indeed, in upholding the constitutionality of all im- 
portant federal regulatory laws that have come before it in the most 
recent years, the Court has rarely pointed out any limits that remain on 
the exercise by Congress of its power to regulate business as an incident 
of regulating commerce. More and more, it proceeds on the principle that, 
in general, business is commerce and commerce (at least most of it) is 
business.^ 

Of a vast number of commercial transactions, it is easy to say that 
they are wholly subject to state control, and of others it is equally easy 
to say that they are clearly of an interstate nature, which removes them 
entirely from state control. If all could be classified so simply, few, if 
any, causes of friction would be likely to arise between state and national 
authorities over matters of commercial regulation. Much difiiculty of 
this sort, however, has arisen, because many transactions unfortunately 
cannot be made to fit completely into either of two such mutually ex- 
clusive categories. State commercial regulations, for example, often affect 
interstate commerce. If they are challenged, and the Supreme Court 
considers that their main purpose is the, protection of the health or safety, 
or promotion of the convenience, of the state’s own inhabitants, or that 
they are primarily of only local application (such as laws regulating 
pilotage) , they nevertheless will be upheld as not amounting to an inva- 
sion of Congress’ exclusive right to regulate interstate commerce; but 
otherwise they are likely to be overruled.^ 

1 The insurance decision of 1944, discussed above, is obviously in line with this ten- 
dency. In another recent decision, the Court even went so far as to bring witW the 
scope of the regulatory power of Congress employees engaged in the maintenance and 
operation of buildings occupied by tenants engaged ‘fin commerce or in the produc- 
tion of goods for commerce,” i.c., engineers, watchmen, elevator operators, and 
others. The work of such employees has “so close and immediate a tie with the 
process of production for commerce” that they are to be regarded as engaged in “an 
occupation necessary to the production of goods in interstate commerce.” Kirchbaum 
t?. Walling, 316 U. S. 517 (1942). See M. M. Bavission, “Coverage of the Fair Labor 
Standards Act,” Mich. Law Rev., XLI, 1060-1088 (June, 1943). 

The newer view commented on in the foregoing paragraph was developed and dis- 
cussed (a good while before the Court itself adopted it) in E. S. Corwin, “Congress’s 
Power to Prohibit Commerce ; A Crucial Constitutional Issue,” Cornell Law Quar., 
XVIII, 477-506 (June, 1933), and “Some Probable Repercussions of ‘Nira’ on Our 
Constitutional System,” Annals of Amer. Acad, of Polit. and Soc. Sci., CLXXII, 139- 
144 (Mar., 1934). See W. H. Hamilton and D. Adair, The Power to Govern (New 
York, 1937), in which an interesting attempt is made to show that in the era when 
the federal constitution was framed, “commerce” not only was “more than we imply 
now by business or industry,” but “a name for the economic order, the domain of 
political economy, the realm of a comprehensive public policy.” See also A. S. Abel, 
“The Commerce Clause in the Constitutional Convention and in Contemporary 
Comment,” Mihh. Law Rev., XXV, 432-494 (Mar., 1941) ; H. Rottschaefer, ‘■‘The 
Constitution and a Planned Economy,” ilfzcL Law Rev.j XXXVIII, 1133-1164 (June, 
1940). ■■■■■■■■;■• ■ V: 

2 The subject of interstate trade barriers is pertinent here, but has been considered 
on pp. 112-il3 above. 
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Aside from appropriations for the improvement of rivers and harbors, 
little national legislation affecting interstate commerce was enacted 
until some sixty years ago. Railroads naturally took on an interstate 
character at an early stage of their development; but regulation of their 
operations was long left entirely to the states. Only after the Civil War, 
when railway-building set in on a greatly increased scale and the in- 
adequacy of state regulation became increasingly manifest, was a move- 
ment started for control over them by national authority. The upshot 
was the passage by Congress, in 1887, of the Act to Regulate Commerce,^ 
first of a long series of national statutes regulating railways and other 
public service corporations with a view to preventing excessive charges, 
discriminations, and other unfair practices. And not only did the measure 
lay down principles and rules which such corporations must observe, but 
it created a special agency — the Interstate Commerce Commission — ^to 
administer and enforce them. 

With numerous amendments and interpretations greatly enlarging its 
original scope, the act of 1887 now applies to all interstate commerce 
carried on by railroads, by common carriers by water (both inland and 
coastal), by express companies, by sleeping-car and other private-car 
companies, by motor-bus companies, and by pipe-lines, except those for 
the transportation of gas and water; likewise, to bridges, ferries, car- 
fioats, and lighters, and indeed to terminal and other facilities of what- 
soever character when used in the interstate transportation of persons 
and freight.^ 

Upon all corporations operating any of these instrumentalities of public 
service are imposed numerous restrictions, each prompted by some earlier 
abuse. Thus, (1) dispatchers and trainmen must not be employed, in 
interstate commerce, longer than nine and sixteen hours,, respectively, 
within any period of twenty-four hours; (2) rates for the transportation 
of persons and freight and for the transmission of messages must be just 
and reasonable ; (3) rebating, directly or indirectly, and undue discrimina- 
tion or preference between persons or localities are prohibited under 
severe penalties; (4) charging a higher rate for a short haul than for a 
long one over the same line in the same direction is forbidden,' except 
in certain special instances when authorized by the Interstate Commerce 
Commission; (5) free transportation may be granted by carriers only 
to narrowly restricted classes of persons; (6) common carriers are pro- 
hibited, except in a few special cases, from operating, owning, or con- 
trolling, or having any interest in, any competing carrier by water; 
and (7) carriers may not issue stocks, bonds, or other securities 

^2*7 V. S. Btat. at Large^ 379. 

2 Until 1934, the act applied also to all instrumentalities and facilities used for the 
transmission of intelligence by means of electricity, such as telegraph, telephone, 
cable, and wireless systems. Since that date, however, these have been provided 
for in a separate Communications Act. See p* 537 belpw. 
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without previous consent of the Interstate Commerce Commission,^ 

In addition to these restraints, numerous positive duties have been 
imposed. For example, (1) printed schedules of rates must be kept open 
for public inspection, and changes in them may be made only after per- 
mission has been granted by the Interstate Commerce Commission; (2) 
full and complete annual reports must be made to the Commission, cover- 
ing such matters, and arranged in such form, as the Commission pre- 
scribes; (3) all accounts must be kept according to a uniform system 
.authorized by the Commission; (4) in case of injury to any of its em- 
ployees, a carrier must grant pecuniary compensation, unless the accident 
was caused by the willful act or negligence of the injured party; (5) 
the standard or basic work-day for railway employees engaged in the 
operation of trains is eight hours, and carriers must adapt their wage 
schedules to this standard, and grant overtime pay; (6) all trains engaged 
in interstate commerce must be equipped with automatic safety ap- 
pliances; and (7) all railway companies so engaged must maintain 
compulsory retirement and pension systems for their superannuated em- 
ployees.2 

The Interstate Commerce Commission — ^the administrative board 
charged with enforcing the regulations indicated, and innumerable minor 
ones as well — consists of eleven members appointed by the president and 
Senate for seven-year terms, and has a staff of some 2,400 clerks, attor- 
neys, examiners, statisticians, investigators, and technical experts, organ- 
ized in thirteen major bureaus, each under a director or chief who reports 
directly to a commissioner or to the full Commission. The commissioners 
work largely in divisions, or panels, of not fewer than three members 
each; and a decision of a division has the same force and effect as a 
decision of the Commission itself — subject to the entire Commission 
granting a rehearing. Divisional hearings are sometimes held in cities in 
distant parts of the country; and under certain conditions, the Commis- 
sion may delegate work to boards of three or more eligible employees.® 

iln 1933, the Commission was given jurisdiction over railroad holding companies, 
and its control over mergers and consolidations was broadened; 

2 The Railroad Retirement Act of 1934 was invalidated by the Supreme Court 
in May, 1935, as ‘‘in no proper sense a regulation of interstate transportation.” 
R. R. Retirement Board v. Alton R. R., 295 U. S. 330 (1935). In August, 1935, 
Congress sought to achieve the same end by passing two separate, though obviously 
related, acts — one under, the commerce power and the other under the taxing power. 
The former provided for a pension system for superannuated railway employees; 
the latter provided for raising the funds needed to support the pension system by 
an excise tax upon the payrolls of railroads and an income tax upon employees 
earning up to S300 a month. The constitutionality of the new laws was later attacked 
in the courts, but before the Supreme Court passed upon the issues raised, the rail- 
roads and their organized employees, urged by the President, worked out together 
a new and mutually satisfactory retirement plan which was embodied in two new 
acts passed by Congress in June, 1937 — ^the Railroad Retirement Act and the Car- 
riers Taxing Act. 50 I/. at Larpe,* 307, 435. 

2 Tile Commission’s dependence upon the assistance of outside people in carrying^ 
on its work, and the methods employed by special interests to influence its policies 
and decisions, are brought out in E. P. Herring, ^‘Special Interests and the Interstate 
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Under the original law, the Commission did not have power to make 
rates, either upon its own initiative or upon complaint of shippers that 
existing rates were unreasonable. Ultimately, however, although only 
after a vigorous campaign of popular education, and in the face of per- 
sistent opposition from the carriers — ^the necessity of conferring extensive 
rate-making power v/as brought home to the national mind ; an3 under 
laws passed in 1906 and 1920, the Commission is authorized, on com- 
plaint and after hearing, not only to fix “just and reasonable’^ rates, 
regulations, and practices, but also to prescribe definite maximum or 
minimum, or both maximum and minimum, charges.^ 

No one needs to be told, of the remarkable development of interstate, 
as well as intrastate, commercial transportation arising from the general 
use of motor vehicles, together with large-scale building of motor high- 
ways. For a considerable time, interstate bus and truck traffic remained 
entirely unregulated, except in so far as affected locally by state regula- 
tions based upon licensing and police powers; and, just as in the early 
days of railroad transportation, abuses of all sorts were plentiful. De- 
mand for federal regulation was voiced by the Interstate Commerce Com- 
mission and other agencies long before Congress got around to the 
problem. A Motor Carrier Act of 1935, however, brought all interstate 
bus and truck lines within the pale of federal law and made the I.C.C. 
the regulating authority, with the further interesting mandate that the 
Commission aim at developing an articulated nation-wide system of rail 
and motor transportation.^ 

Another enlargement of the Interstate Commerce Commission’s powers 
came ‘with the passage of the Transportation Act of 1940,® revising 
many details of existing law and declaring it the aim of Congress’ trans- 
portation policy to develop, coordinate, and preserve “a national trans- 
portation system by water, highway, and rail, as well as by other naeans.” 

Commerce Commission,” Amer. Polit, Sd, Rev., XXVII, 738-751, 899-917 (Oct.-Dec., 
1933) . For a full summary of the duties of the Commission, see any recent edition 
of the Official Congressional Directory, or of the U, 8. Government Manual. 

1 Rate-making and other proceedings by the Commission assume substantially the 
character of proceedings in a court of justice: the various parties are represented 
by their attorneys, witnesses are examined, and documentary and other evidence is 
submitted. Decisions are embodied in rulings and orders enforceable in the federal 
courts in proper proceedings, and to these courts appeals may be taken by parties 
affected adversely. 

On December 23, 1941, the President established an Office of Defense Transporta- 
tion “to assure maximum utilization of the domestic transportation facilities of the 
nation for the successful prosecution of the war,” and named the late Joseph B. 
Eastman, then chairman of the I.C.C ., as director. The chief function of the Office 
(which is a unit in the Office for Emergency Management) is to coordinate rail, 
motor, inland waterway, pipe-line, and air transportation, and coastwise and inter- 
coastal shipping. A. Lauterbach, “Government Coordination of Transportation in 
War and Reconstruction,” Joa^r. o/ Pastes, 404-429 (Xov., 1944). 

249 XJ. 8. Stat. at Large, 543-567. Excepted, from provisions of the law are trucks 
carrying newspapers, those belonging to farmers^ cooperative associations, taxicabs, 
and certain other classes of vehicles. Cf. HV M. Miller [comp.l, Federal Regulation 
0 } Motor Transport (New York, 1933), and W, H. Wagner, A Legislative History of 
the Motor Carrier Act, 19SB (Washington, D. C., 1935). 

254 U. 8. Stat. at Large, 898. 
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To this end, the Commission was given jurisdiction over common car- 
riers by water (both inland and coastal), similar to its authority over 
motor vehicles. At the same time, a board was created to investigate 
^The relative economy and fitness” of carriers by rail, by motor vehicles, 
and by water. 

Rapid development of radio broadcasting on a nation-wide, -and also 
international, scal6 raised other new and pressing problems.^ Partly 
because of the more technical nature of the work to be done, regulation 
in this field was assigned in 1927, not to the Interstate Commerce Com- 
mission, but to a separate Federal Radio Commission, charged with 
issuing licenses and assigning wave-lengths, and with various other func- 
tions. Additional authority conferred in the following year did not 
enable the Commission to perform itsuncreasingly complex task to the 
general satisfaction; and, the conviction having developed also that the 
overburdened I.C.C. was expending its time and energies on transporta- 
tion matters to the neglect of difficulties connected with interstate and 
international electrical communications. Congress, in 1934, passed a Com- 
munications Act (a) abolishing the Federal Radio Commission and 
transferring its work to a new Federal Communications Commission, and 
(b) withdrawing telephone, telegraph, and cable regulation from the 
I.C.C. and vesting it in the new agency, which therefore now has for 
its province the entire field of interstate and foreign communications by 
both wire and radio.^ Speaking generally, the powers, functions, and 
procedures of the Communications Commission are similar to those of 
the I.C.C., with allotment and control of the use of the air lanes in 
accordance with ^^public- interest, convenience, and necessity” one of the 
agency’s most formidable tasks.® 

1 la various European countries, including Great Britain, radio facilities are owned 
and operated, directly or indirectly, by the central government. In the United States, 
the federal government has certain such facilities of its own (mainly for military 
and naval use), but in general radio systems are under private ownership and man- 
agement with merely government regulation as in the case of railroads and steamship 
lines. 

2 48 V. S. Stat at Large, 1064. The Communications Commission has seven mem- 
bers, appointed by the president and Senate for seven-year terms. TJ. 8. Government 
Manual (Summer, 1944), 477-481. On the earlier agency of radio regulation, see L. F. 
Schmeckebier, “The Federal Radio Commission,” Service Monographs, No. 65 (Balti- 
more, 1932) ; and cf. “The American vs. the British System of Radio Control 
[Symposium], Cong. Digest, XII, 202-224 (Aug.-Sept., 1933); C. J. Friedrich and E. 
Sternberg, “Congress and the Control of Radio Broadcasting,” Amer. Folit. Sci. Rev., 
XXXVII, 797-818, 1014-1026 (Oct., Dec., 1943), 

3 Almost from the beginning, the Communications Commission aroused dissatis- 
faction in one quarter or another, owing to (1) petty politics within the Commission 
itself; (2) its policy of licensing broadcasting stations for periods of only six months; 
(3) the alleged practice of summoning stations to untimely license-renewal hear- 
ings; (4) the Commission’s policy in relation to international broadcasts; (5) its 
delay in permitting the marketing of receiving television sets; (6) its efforts to 
check the growth of monopolies in radio broadcasting; and (7) the ordering of drastic 
revision in the broadcasting industry’s internal structure. See “Government by Com- 
mission,” Fortoe, XXVII, 86-89 fi. (May, 1943); L. D. Farrar, “The FCC Con- 
troversy;^ Pub. Util. Fort., XXXII, 216-222 (Aug. 19, 1943) ; P. A. Walker, “How 
Cooperation Works in Communication Regulation,” ibfd., XXXII, 267-274 (Sept. 2, 
1943) ; C. J. Friedrich and E. Sternberg, “Congress and the Control of Radio Broad- 


Regula- 
lation of 
electrical 
communi- 
cations 



Board 
of War 
Oommu- 
nieations 
and 

Office of 
Oenaor- 
sliip 


Eegula- 
tipn of 
aTiation 


538 INTEODUCTION TO AMERICAN GOVERNMENT 

In order to coordinate the relationship of alL branches of communi- 
cation/^ President Roosevelt in September, 1940, issued an executive 
order setting up a Defense Communications Board, headed by the chair- 
man of the Federal Communications Commission. Originally, the Board 
was only a planning agency, without operating or procurement func- 
tions, and with no power to censor radio or other communications, or to 
take over any facilities. Acting under authority conferred by Congress 
to insure federal control of wires in endangered territories, the President, 
however, in March, 1942, assigned it full power in relation to ^The use, 
control, and closing of stations and facilities'^ for wire communications; 
and in the following June, the agency's name was changed to the Board 
of War Communications. A cognate Office of Censorship, established in 
December, 1941, was given ^^absolute discretion" in censoring communi- 
cations by mail, cable, radio, or other means of transmission passing 
between the United States and any foreign country.^ 

Among the newer forms of commerce that have gained rapidly in 
importance in recent years is transportation by aircraft. As in the case 
of radio, the national government has been interested in building up 
services of its own, for use both in peace and in war; and between 1926 
and 1938, through a branch of the Department of Commerce known as 
the Bureau of Air Commerce, it also encouraged, and to some extent regu- 
lated, private aviation. Under the Civil Aeronautics Act of 1938 ^ an 
over-all Civil Aeronautics Authority was established as an independent 
agency composed of the Civil Aeronautics Authority (in a more limited 
sense) of five members, an Administrator of Civil Aeronautics, and an 
Air-Safety Board of three members. In 1940, the name of the five-member 
body was changed to Civil Aeronautics Board; certain of its functions 
were shifted to the Administrator; the Air-Safety Board was abolished, 
its functions being assigned to the Civil Aeronautics Board; and this 
Board and the Administrator were transferred to the Department of 
Commerce. The Board, however, continues to operate mainly as an inde- 
pendent agency, while the Administrator serves under the direction and 
supervision of the secretary of commerce. Together, the Administrator 
and the Board constitute the Civil Aeronautics Authority, which, how- 
ever, discharges no functions as such — all of its responsibilities being 
discharged, rather, by either the Administrator or the Board. Through 
one or another of these interlocking agencies are performed the basic 
tasks of mapping, lighting, and marking interstate airways, providing 
emergency and regular landing fields, licensing planes and pilots, and 

casting/’ Amer, Polit. Sci, Rev,, XXXVII, 797-818, 10144026 (Oct., Dec., 1943) ; T. P. 
Robinson, Radio Networks and the Federal Government (New York, 1943); and 
annual reports of the Federal Communications Commission. 

^See p. 691 below, and cf. B. Price, “Governmental Censorship in Wartime,” 
Amer, Polit. Sd, Rev., XXVI, 837-849 (Oct., 1942) ; R. 0. Walter, American Gov^ 
emment at War (Chicago, 19^), Chap, vi; and L. V. Howard anT H. A. Bone, 
Current American Government (New York, 1943), Chap. vn. 

252 U 8. BtaL at Large, 973 
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controlling rates for the transportation of passengers, mail, and express 
in much the same manner that the Interstate Commerce Commission 
controls railway, motor-vehicle, and water rates. The Board also investi- 
gates accidents, and is empowered to prescribe air-safety rules and regu- 
lations and to suspend jor revoke licenses after hearing.^ 

In the past two or three decades, production of hydroelectric power 
has assumed the proportions of a major industry. Not only has the 
national government itself, notably through the Tennessee Valley Au- 
thority, gone into the power business on an impressive scale, but colossal 
private corporations, having possessed themselves of choice power sites, 
are engaged in distributing and selling electrical energy over wide inter- 
state areas. It so happens that about eighty-five per cent of the total 
potential water-power resources of the country are located on the public 
domain; and this means that the authority to regulate arises not only 
from the commerce clause (wherever electric energy is distributed across 
state boundaries) , but also from the right of Congress to control the use 
of the public lands — and indeed of navigable waters as well. Since 1930, 
national regulation has been vested in a Federal Power Commission of 
five members appointed by the president and Senate for five-year terms 
and clothed with authority to license water-power projects undertaken 
on the public domain or on navigable waters by private or municipal 
agencies, and also to regulate rates, services, and the issue of securities 
by the licensees, provided the states affected cannot act individually 
or are unable to agree.^ The Power Commission’s jurisdiction was con- 
siderably enlarged by the Public Utility Act* of 1935, which conferred 
authority also to regulate private utilities engaged in the transmission of 
electric energy across state lines, including rates, services, business prac- 
tices, and security issues.® * 

The Departmertt of Commerce 

Impressed with the growing urgency of national problems relating to 
commerce and industry, Congress, in 1903, acted upon recommendation 
of President Theodore Roosevelt and created as a ninth executive depart- 
ment a Department of Commerce and Labor. Ten years later, Labor was 
set off as a separate department. Nevertheless, charged with an extraordi- 
nary variety of activities and housed in one of the largest government 
buildings in the world, the Commerce Department still is of majqr in- 
terest and importance. Eight main bureaus and services, together with a 

^ U. S. Government Manual {Summer, 1944), 403-406. Cf. M. W. Willebrandt, 
“Federal Control of Air Commerce,” Jour, oj Air Law^ XI, 204-217 (July, 1940) ; C. L. 
Morris, “State Control of Aeronautics,” ibii., XI, 320-330 (July, 1940). 

2 United States Appalachian Electric Power Co,, 311 U. S. 377 (1940). Cf. L. V. 
Plum, “The Federal Power Commission Grows Up,” Pub. Util, Fort., XXII, 67-73 
(July 21, 1938) ; 0: Ryan, “Federal and State Cooperation Under the Federal Power 
Act., XI, 139-140, 1^-155 (Aug., 1938). 

8 H. L. Elsbree, Transmkdon of Electricity (Cambridge, Mass., 1931). 

See p. 559 below. 
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number of subsidiary units, are presided over by chiefs or directors 
under the secretary of commerce, an under-secretary, and an assistant- 
secretary. 

On the strictly commercial side, the most important bureau is that 
of Foreign and Domestic Commerce, which for many years was engaged 
on a large scale not only in collecting and publishing commercial statis- 
tics and in studying general business trends throughout the world, but 
in directly promoting American export trade and rendering services of 
many kinds to American business men abroad. As a result of having 
perhaps somewhat overreached itself as a promoter, and also of the 
drastic curtailment of foreign-trade opportunities since 1939 — ^to say 
nothing of the war — ^the Bureau’s operations abroad have now been re- 
duced; indeed a Foreign Commerce Service which it once maintained 
was in 1939 transferred by executive order to the Department of State. 
For the advancement of domestic commerce, however, it maintains 
twenty-six offices at strategic business centers throughout the country, 
each occupied with gathering information and cooperating with local 
organizations such as chambers of commerce and boards of trade; it 
engages in long-term studies of broad trends and developments in the 
national economy ; and in wartime it is especially occupied with gather- 
ing and transmitting information on sources of supply, production 
capacity, procurement, and substitutes, at the request of emergency 
agencies. 

The connection of other bureaus with commerce is significant, yet 
more incidental.^ A Coast and Geodetic Survey assists mariners by chart- 
ing the coast-lines of the United States and its dependencies, as well as 
lake and river beds and ocean currents, and makes seismological obser- 
vations wfth a view to reducing the earthquake hazard. A Weather Bureau 
(transferred from the Department of Agriculture in 1940) operates the 
basic national system of meteorological observations for the country, 
collects and analyzes these observations, and prepares and distributes 
weather forecasts and warnings. A Patent Office (about which something 
will be said in the next chapter) administers the patent laws enacted 
by Congress. A Bureau of Standards carries on research in fields in w'hich 
precise 'measurements are required, and compares and tests standards 
of measurement employed in scientific investigation, commerce, and 
educational institutions with the standards adopted or recognized by 
the government. Such were the original functions of the Bureau; with 
the passing years, however, its work has expanded until it has come to 
be one of the outstanding scientific institutions of the country, carrying 
on tests and investigations of petroleum and its products, aeronautic and 
engineering instruments, the properties and possible utilization of organic 

iln 1942, the functions of a Bureau of Marine Inspection and Navigation were 
distributed between the Bureau of Customs (Treasury) and the U, S. Coast Guard 
(Navy). 
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materials and of china, porcelain, and building materials, besides render- 
ing important metallurgical services. A large part of its work is carried 
on at the request of, or in cooperation with, agencies of the national gov- 
ernment ; but it cooperates also with state and local oflBcials, with business 
and professional groups, and (for example, through sponsorship of qual- 
ity-guaranteeing labels) with the public itself. 

Finally there is the Bureau of the Census. Charged with taking the 
decennial census required by the constitution, this “greatest fact-finding Census 
and figure- counting agency in the world” is responsible also for various 
supplementary enumerations provided for by statute. Until a few decades 
ago, decennial censuses were taken hj a staff specially organized on each 
^ occasion for the purpose, and when the work was completed the machin- 

ery was dismantled, to be set up anew at the next census period. A per- 
manent census office, under a director, was, hov/ever, established in 1902,^ 
partly with a view to developing an experienced staff, but mainly in 
order to enable the work to be done more painstakingly by being carried 
on, in one phase or another, practically all of the time. The range of 
census inquiries has increased steadily, and the resulting published re- 
ports, although at first glance dry and forbidding, yield the student who 
refuses to grow discouraged comprehensive and illuminating surveys of 
the country’s population, occupations, wealth, and significant tendencies.^ 
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GOVERNMENT AND BUSINESS. 

Our national government was founded in a period when the idea was 
prevalent that there should be little or no political interference with the 
natural and normal course of business enterprise. Government, to be 
sure, might and should remove obstacles to the free flow of such enter- 
prise; and it is not to be forgotten that in the first decade under the 
constitution the federal authorities laid business under heavy obligation 
by putting the national credit on a secure basis, establishing a sound 
monetary system, chartering a United States Bank, and creating other 
favorable conditions so notoriously lacking under the Articles of Con- 
federation. Even the measures required for these purposes, however, 
encountered sturdy opposition, on constitutional or other grounds; and 
that government should embark upon positive regulation or control of 
business interests, operations, and practices would to most people have 
seemed totally undesirable. 

A century and half, however, has brought a remarkable change. Not 
only does government nowadays encourage and promote business in a 
multitude of ways undreamt of in the times of Hamilton and Jefferson, 
but it has swept a mighty regulating arm over virtually the entire field 
of commercial, industrial, and financial activity, fiixing conditions of 
competition, forbidding practices held to be objectionable, and, under 
copious legislation originating largely with the New Deal, controlling 
production, prescribing minimum wages and maximum hours, requiring 
collective bargaining, and prohibiting false or misleading advertisements 
of commodities and securities. Indeed, it has itself gone into business, in 
competition with private capital. Of late, both its managerial and its 
regulative activities have been expanded enormously as a result of the 
national defense effort launched in the early summer of 1940 and the 
war thrust upon us a year and a half later. Commodity priorities and 
price-ceilings are merely random symbols of the new order that has 
arisen. To what extent the relations of government and business will 
prove to have been affected permanently by this most recent experience 
remains to be disclosed; but the consequences are likely to be weighty. 

Following our survey of the regulation of foreign and interstate 
commerce, we turn to this field of general business — logically enough, 
since most of the regulatory powers involved are derived directly from, 
or are closely associated with, the commerce clause of the constitu- 
tion. Confining our attention to the national scene, we may here (1) 
comment briefly on certain government aids to business not touched 
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upon in the preceding chapter, (2) review the development of govern- 
ment regulation prior to the great depression of the thirties, (3) outline 
some extraordinary measures of 1933-37 aimed at promoting national 
recovery, (4) call attention to major innovations under the defense and 
war program, and (5) comment on one or two aspects of the govern- 
ment's direct participation in business, notably its conduct of the postal 
service. 

Some Government Aids to Business 

In point of fact, there is not much that the national government under- 
takes that does not actually or potentially, directly or indirectly, serve 
the interests of business. The maintenance of friendly intercourse abroad, 
the stationing of consuls in foreign cities, the upkeep of the Army and 
Navy for national defense, the preservation of domestic law and order, 
the regulation of commerce, the provision of a currency system, the 
control of banking, the operation of a postal service, and w^hat not — all 
make for conditions obviously indispensable if the business interests of 
the country are to thrive. Protective tariffs in some ways restrict busi- 
ness, and certainly are not to be considered indispensable to it, yet are 
presumed also to have fostered business, at least in the domain of manu- 
facturing, Three activities, however — grounded upon express grants of 
power in the constitution — ^may be singled out for mention here: (1) the 
maintenance of a system of weights and measures, insuring the fixity of 
standards which business practice requires, (2) the granting of copyrights 
and patents, and (3) the regulation of bankruptcy. 

The authority given Congress to ^^fix the standard of weights and 
measures” ^ is so unrestricted that it can be, and has been, exercised in 
respect to all manner of measurements — ^length, weight, volume, tem- 
perature, strength, quality, and others; and to aid in the determination 
of such standards, the Bureau of Standards, mentioned ' previously, is 
maintained in the Department of Commerce. Along with the familiar 
units taken over from old English usage — ^the pound, yard, gallon, bushel, 
etc. (with their derivatives) , the metric system employed in Continental 
countries, and having some decided advantages, has been given oflacial 
status, even though as yet but little actual use is made of it outside of 
scientific circles. So far as developed to the present time, the function of 
the national governnaent is merely to “fix” standards, keep models in the 
Bureau of Standards, and furnish models or copies to the states, leaving 
it almost entirely to the state governments to require conformity to the 
appropriate standards in business and other transactions in so far as 
they choose to do so. 

The constitutional basis of our laws and regulations relating to copy- 
rights and patents is a grant of authority to Congress “to promote the 
progress of science and the useful arts” by securing to authors and 

1 Art, I, § 8, cl. 6. 
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inventors, for limited periods, “the exclusive right to their respective 
writings and discoveries/^^ Administration of the copyright laws falls 
within the jurisdiction of a Copyright Office in the Library of Congress, 
where it is carried on by an official known as the register of copyrights. 

Patent laws and regulations are administered by the Patent Office in the 
Department of Commerce. 

Copyright has been defined . as “the exclusive right secured to an copy- 
author by statute to reproduce and publish his work^^; and under United 
States law this right is conferred for a period of twenty-eight years, with 
option of one renewal for an equal period. As now construed, it includes 
the exclusive right to translate, dramatize, and present a work; and in 
the case of a musical composition, the right to perform it publicly for 
profit, and also to exact a fixed royalty for its reproduction by mechani- 
cal instruments. Copyright thus extends not only to books, but also to 
magazines, works of art, charts, maps, musical compositions, cartoons, 
motion pictures, and photographs. A grant is made to every person who 
applies in conformity with the law, the Division of Copyrights making 
no effort to ascertain whether there is any infringement of a previously 
copyrighted publication or production. Where such infringement occurs, 
the injured party can seek redress only through a suit for damages, or 
by injunction proceedings, in the federal courts.^ 

A patent may be granted to any person who has invented or dis- Patents 
covered “any new and useful art, machine, manufacture, or composition 
of matter, or any new and useful improvements thereof, not known or 
used by others in this country . . . and not patented or described in any 
printed publication in this or any foreign country . . . and not in public 
use or on sale in this country for more than one year’^ prior to the filing 
of the application. Once a patent has been issued, it is out of the juris- 
diction of the Patent Office; questions of infringement, the scope of the 
patent, and any other issues arising out of the grant are determined in 
the federal courts. The term for which a patent runs is seventeen years; 
and during that period, the protection of the patent law extends through- 
out the continental United States, Alaska, Hawaii, and the Canal Zone, 
and, upon compliance with certain regulations, also Puerto Rico, the 
Philippines, the Virgin Islands, and Guam. The rights secured by authors 
and inventors under the copyright and patent laws, however, are clearly 
monopolistic^ — ^the “exclusive right to their respective writings and dis- 
coveries^^ is what the constitution expressly guarantees— with the result 
that people who receive them are sometimes brought into collision with 
the anti-trust laws prohibiting contracts in restraint of trade. Upwards 
of half of all patents issued in the civilized world have been granted in 
the Patent Office of the United States ; the millionth was issued in 1911, 

/• Art. I, § 8, cl. 8. 

2 In order to receive the protection of our copyright laws, books printed in the 
English language must be type-set. in the United States. 
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and the two-and-one-third-miilion mark was passed in 1944.^ Each appli- 
cant pays a fee of forty dollars, and the Patent Office has become one of 
the relatively few government establishments that not only pay their 
way, but normally yield a surplus. It is hardly necessary to add that 
the records and models preserved at Washington afford an unsurpassed 
panorama of the progress of the industrial and scientific arts in the past 
hundred years.^ 

Bankruptcy is one of a number of matters over which the national 
and state governments have concurrent legislative power; and for a 
long time it was left largely or entirely to state control. In 1898, how- 
ever, Congress passed- a general bankruptcy act;® and thereupon former 
state laws on the subject either were repealed or fell into a condition of 
suspended animation. It is still permissible for a state to legislate on 
bankruptcy. But in all cases of conflict the national law takes prece- 
dence; and this law is so comprehensive that little need or room for state 
action survives. Proceedings in bankruptcy cases come under the juris- 
diction of the federal district court of the district in which the bankrupt 
resides, most of the details being attended to by a referee in bankruptcy, 
appointed by the judge of the court, and making full reports to the court 
from time to time in accordance with law ; and in a period of numerous 
bankruptcies, like the decade of the thirties, much of the time and energy 
of district judges are consumed by the supervisory work entailed. After 
a bankrupt’s assets have been inventoried and equitably distributed 
among his creditors, the judge enters a decree discharging him from all 
further legal liability for debts incurred prior to the commencement of 
the bankruptcy proceedings. 

^ In the ten years ending June 30, 1941, the average number of applications filed 
was 61,960 and the average number of patents granted was 47,837. 

2 Much testimony was presented to the Temporary National Economic Committee 
of 1938-41 (see p. 553, below) concerning the close relationship often existing 
between the possession of patent rights and the development of monopolies, and the 
Committee recommended a number of changes in the patent laws as a corrective. To 
study the subject further, a National Patent Planning Commission was created in 
1941, from which came, two years later, a report upholding the existing system i as a 
whole, buy proposing a number of additional safeguards such as (1) compulsory 
recording in the Patent Office of all agreements between American and foreign pat- 
entees, (2) shortening to twenty years the possible time between application for a 
patent and the patent^s expiration (although patents run for only seventeen years, it 
has been possible to keep an application pending over a long period of years, thus 
in effect indefinitely prolonging the protection enjoyed), and (3) establishment of a 
court having to do only with patent appeals. Legislation on these, or related, lines 
remains to be enacted. See 0. R. Barnett, Patent Property and the AntirMonopoly 
Laws (Indianapolis, 1943) ; T, Arnold, ^‘We Must Reform the Patent Laws,” Atlantic 
Mo., CLXX, 47-54 (Sept., 1942) ; W. T. Xelley, “Restraints of Trade and the Patent 
Law,” Georgetown Law Jour., XXXII, 213-233 (Mar., 1944) ; and A. E. Kahn, 
“Pundamental Deficien(|ies of American Patent Law,^^ Amer. Econ. Rev., XXX, 475- 
491 (Sept., 1940). 

In addition -to granting patents, the Patent Office registers trad-emarks and labels 
for use on goods distributed through channels of interstate and foreign 'commerce. 
Registration is for twenty years, is indefinitely renewable, and can be protected 
through appeal to the courts. 

2 30 U. S. Stat. at Large, 544. Before enactment of this statute, national bank- 
ruptcy laws were in force only in 1801-03, 1841-43, and 1867-78. See C. C. Rohlfing 
at, Business and Government (2hd ed., Chicago, 1935), Chap. xvin. 
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An inevitable accompaniment of a business depression is a sharp in- 
crease in the number of persons becoming bankrupt, and of corporations 
thrown into the hands of receivers on account of inability to pay their 
debts; in fact, bankruptcy cases outnumbered all other kinds in the 
federal courts in 1934. For some time before the severe depression of the 
thirties, the law of 1898 was criticized sharply; and the further evidence 
of its shortcomings now furnished resulted in an important series of 
amendments, beginning with a measure of March, 1933, opening the bank- 
ruptcy courts to persons (with special provisions for farmers) and to rail- 
roads (but not to other corporations) whose liabilities may not be greater 
than their assets, but who merely cannot pay their debts as they mature. 
Such parties are not to be called bankrupts, but rather “debtors”; and the 
law facilitates and encourages settlements between such honest debtors 
and their creditors without the stigma of bankruptcy. Insolvent railroads 
are permitted to work out plans of reorganization, under the supervision 
of the Interstate Commerce Commission, for approval by the bankruptcy 
courts, and in this way are enabled to avoid the delays, friction, and 
expense commonly attending receivership proceedings in a court of equity. 
Many have been, and still are, doing this.^ 

To meet the needs of private corporations excluded from the privileges 
granted by the act of 1933, a further measure was passed in 1934 per- 
mitting such corporations to reorganize as debtors (not bankrupts) with 
the consent of a majority of their creditors, under the guidance of the 
bankruptcy courts ; while at the same time another measure (the Frazier- 
Lemke Act) amended the act of 1933 for the benefit of farmers unable 
to obtain relief under the provisions of that law. On the ground that it 
deprived mortgagees of property without due process of law, the Supreme 
Court, in 1935, held the latter legislation unconstitutional.^ A substitute 
farm mortgage moratorium act of 1935, planned to avoid the grounds 
upon which the earlier act was invalidated, was, however, upheld.® As 
the depression deepened, many counties, cities, and other local-govern- 
ment units found themselves unable to meet the principal and interest 
on their bonds or other forms of indebtedness, and in 1934 Congress 
passed a Municipal Bankruptcy Act extending to such “taxing districts” 
privileges similar to those granted to other debtors in the amendment of 
1933. In 1937, the Supreme Court held the act unconstitutional.^ But in 
the same year a substitute measure, excluding counties, successfully pro- 
vided a method by which insolvent taxing authorities could effect com- 
positions with their creditors; and in 1940 the new law (now revised so 

^ The court officers in charge of such reorganizations are^ailed trustees, instead 
of referees, and the railroads are termed debtors, not bankrupts. The text of the 
act of 193k and of other amendments to the Bankruptcy Act of 1898 will be found 
in Code of the Laws of the C/. S. (1934), 333-346. 

2 Louisville Joint Stock Bank Co. t;. Radford, 295 U. S. 555 (1935). 

2 Wright V, Vinton Branch Mountain Trust Bank, 300 U. S. 440 (1937). 

Ashton t). Cameron County Water Improvement District No. 1, 298 U. S. 513 
(1936). 


Legisla- 
tion of 
1933 


Exten- 
sions in 
1934-87 


State 

regula- 

tion 

inade- 

quate 


■iS' ■ 

Sherman 

^.ct 

( 1890 ) 


548 INTRODUCTION TO AMERICAN GOVERNMENT 

as to be applicable also to counties and special assessment districts) was 
made operative up to June 30, 1942 J 

Taken together, the measures enumerated proved of substantial im- 
portance in accelerating the normally slow processes of business and 
agricultural recovery, especially by permitting speedy readjustment, on 
a sound basis, of debts owed by railroads and other corporations. At the 
same time, the opprobrium of bankruptcy was entirely avoided in the 
case of any company whose affairs were susceptible of reorganization. 
Finally, in 1938, Congress enacted a general consolidation of the bank-^, 
ruptcy laws designed to coordinate and unify the revised system.^ 

Federal Regulation of Business Combinations and Practices 

For upwards of a hundred years — ^while the Supreme Court continued 
to regard Congress as having no power to regulate interstate commerce 
except as to matters involved directly in commerce — ^the states were left 
to deal alone with monopolistic and other practices interfering with the 
free flow of trade ; and whatever correctives they brought to bear rested 
either simply upon the old common-law principle that all combinations 
operating to restrain trade unreasonably are illegal or upon statutes de- 
fining or modifying that principle’s applications. 

In earlier and simpler days, no great amount of difficulty was experi- 
enced. But with the rise of manufacturing and other business establish- 
ments of large proportions, and operating over wide interstate areas, 
state regulation proved increasingly inadequate; and in 1890, Congress, 
taking a broader view of its commerce powers than did the judges, risked 
judicial disapproval by passing a notable measure — ^the Sherman Anti- 
Trust Act — aimed at protecting trade and commerce against unlawful 
restraints and monopolies, and to that end, declaring, in sweeping terms, 
every contract, combination, or conspiracy in restraint of trade or com- 
merce among the several states or with foreign nations to be illegal, and 
providing heavy penalties for violations.^ No special agency, however, 
was created to administer the law; the Department of Justice showed 
little zeal for enforcing it; a Supreme Court decision in the Sugar Trust 
case of 1895,^ fully anticipated by many people, severely narrowed 
its scope by ruling that although the defendant produced all but two per 
cent of the sugar used in the United States, its business was primarily 
manufacturing, rather than commerce, and therefore subject to regula- 
tion only by the states; and for a decade thereafter virtually nothing 
happened. 

^ 50 I/. 8. Stat. at L^-ge, 693; 54 ibid., 667. As recently as 1938, it was estimated 
that '3,100 local governments (about two per cent of the total in the United States) 
were in default. By February 1, 1941, the number was reduced to 1,261: 146 counties, 
493 cities and towns, 497 school districts, and 125 other districts. Mun. Year Book 
(19.41), 196. 

2 52 U. S. Stat. at Large, 840. 

^ 26 JJ. 8. Stat. at Large, 209. 

^ United States v. E. C. Knight Go., 156 U. S. 1 (1895). 
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“Trust-busting'' was one of President Theodore Roosevelt's prime The 
interests, and successful prosecution of the Northern Securities case by rmson’' 
the government in 1905 gave him fresh impetus. Notwithstanding govern- 
ment victories in other cases, however, the Supreme Court again weak- 
. ened the law by setting up a distinction between combinations which, in 
the Court's opinion, involved only a “reasonable," and those which 
amounted to an “unreasonable," restraint of interstate or foreign trade. 

In cases in 1911 against the American Tobacco Company and the Stand- 
ard Oil Company, for example, the Court applied this “rule of reason" 
and in effect read into the law declaring illegal “every" combination, etc., 
in restraint of trade, the word “unreasonable," after the word “every." 

The effect was practically to reverse or overrule certain earlier decisions 
in which the Court had held that all such combinations in restraint of 
trade came within the inhibition of the statute. 

The decisions in the two cases mentioned naturally suggested that if 
the law applied only to “unreasonable" combinations and contracts, some legisia- 
means should be provided whereby well-intentioned combinations might 
know definitely whether they would be regarded by the government as 
“reasonable," and therefore lawful, without first being subjected to a 
criminal prosecution to determine their status. Demand arose, too, for 
clarification as to the kinds of contracts that the government would look 
upon as unreasonable restraints upon trade, and as to the trade practices 
that it would regard as constituting unfair competitive methods. The 
upshot was (1) the passage, in 1914, of the Clayton Anti-Trust Act to 
reenforce and supplement the Sherman Act of 1890, and (2) the creation, 
in the same year, of the Federal Trade Commission to carry on the large 
amount of investigative work involved in passing upon specific cases, 
and to lend its support to effective law enforcement.^ 

Vigorously sponsored by President Wilson as a “new law" to meet 
“conditions that menace our civilization," but opposed with equal 
energy by business interests, the Clayton Act (1) forbade price-cutting 
to drive out competitors, granting rebates, making false assertions about 
competitors, limiting the freedom of purchasers to deal in the products 
of competing manufacturers, and a long list of other abuses, discrimina- 
tions, and restraints of trade; (2) forbade corporations to acquire stock 
in competing concerns and outlawed interlocking directorates in the 
case of larger banks and other corporations; (3) made ofiScers of cor- 
porations personally liable for violations of the act; and (4) made it 
easier for injured parties in cases arising under either this act or the 
original anti-trust law to prosecute their suits. Labor ]^d been disturbed 
because in certain anti-trust cases, notably the Danbury Hatters' case of 
1908,^ the Supreme Court had taken the position that boycotts insti- 
tuted by labor unions obstructed the flow of commerce among the states 

^ Z8 U. S. Stat. at Largej 730, 

2 Loewe V Lawior, 208 U. 
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and therefore came within the inhibitions of the Sherman Act. To meet 
this situation, and in compliance with the demand of organized labor, 
the new measure stipulated that nothing in the anti-trust laws ^%hall 
be construed to forbid the existence and operation of labor, agricultural, 
or . horticultural organizations ... or to forbid or restrain the individual 
members of such organizations from carrying out the legitimate objects 
thereof; nor shall such organizations, or the members thereof, be held 
or construed to be illegal combinations or conspiracies in restraint of 
trade, under the anti-trust laws/^ ^ 

President Wilson hailed the statute as supplying “clear and sufScient 
law to check and destroy the noxious growth [of monopoly] in its in- 
fancy.’^ In practice, however, it proved less effective than had been hoped. 
In interpreting “unfair methods of competition/^ the courts grew increas- 
ingly conservative; efforts to make directors personally liable for the 
action of corporations almost completely broke down; during the first 
World War, the restrictive legislation was, to all intents and purposes, 
suspended; under succeeding Republican administrations, it was seldom 
invoked; and in later days the work of regulating trusts and breaking up 
monopolies had to be undertaken again almost from the beginning. For 
a long time, even when an Administration honestly tried to inject new 
life into anti-trust-law enforcement, it was compelled to operate within 
a very narrow compass because of the failure of Congress to provide 
adequate funds for properly staffing the anti-trust division of the Depart- 
ment of Justice, leaving it possible to prosecute only the most flagrant 
cases in a few large industries. 

During the New Deal decade, however, more generous provision was 
made, and by about 1937 the Department was able to undertake nation- 
wide investigations of a considerably larger number -of complaints,^ and 
to institute numerous suits in the courts.^ Eurthermore, the emphasis 
shifted from the old idea of “trust-busting^’ for the sake of trust-busting 
to that of defending a free market in the necessities of modern life; and 
with this more broadly social end in view, prosecutions were directed 
primarily against private groups which had established themselves in 

1 Although hailed by the labor leader Samuel Gompers as “labor’s charter of free- 
dom,” this part of the law proved disappointing to organized labor because of the 
manner in which the courts interpreted and applied it in specific cases, e.g., U 
Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1921). On some recent cases 
involving labor unions, see C. 0. Gregory, “The Sherman Act v. Labor,” Univ, of 
Chicago Law Eev.jYlll, 222-245 (Feb., 1941) ; D. F. Cavers, “Labor u. the Sherman 
Act,” ihid.j 24fi“257 (Feb,, 1941), and “And What of the Apex Case Now? ” ihid.j 
VIII, 616-520 < Apr,, 1941); L. B. Boudin, “Organized Labor and the Clayton Act/’ 
Va. Law Eev,, XXm., 272-315 (Dec., 1942), 395-439 (Ja;n., 1943) . 

^ ^ The government does not go out and hunt situations capable of being developed 
into anti-trust cases. When a complaint appearing legitimate comes in, the anti-trust 
division simply decides whether to make it the basis for instituting proceedings 
against the accused. 

s In the three years preceding June 30, 1940, the work of the anti-trust division 
increased more than one hundred per cent. In fiscal 1940, 345 anti-trust suits were 
instituted and 280 terminated; of the latter, the government won 265 and lost 
"fifteen.':'.''. 
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strategic positions of control — against '^bottlenecks of business” that 
blocked the distribution of particular products from raw materials to 
the ultimate consumer.^ 

Hardly was this more enlightened and aggressive enforcement of the 
anti-trust laws under way, however, before it became necessary to slow 
it down to meet the exigencies of wartime production: in March, 1942, 
the President announced that prosecutions would be postponed wherever 
such a course would clearly tend to promote the production of materials 
needed for war use.^ At the same time, it was promised that the Adminis- 
tration would take every precaution to protect the public interest, and 
that no one would be permitted to escape ultimate prosecution for any 
violation of law; and it is understood that the Department of Justice 
is merely awaiting the end of the war to resume “trust-busting” in a 
vigorous way. In every instance of postponement, too, it has had to be 
proved that immediate prosecution would really impede the war effort.® 

1 Some idea of the range of later anti-trust prosecutions may be gathered from 
the fact that outstanding cases in recent years have involved charges against up- 
wards of two hundred Southeastern fire insurance companies, the Associated Press, 
the Pullman Car Company, four large chemical corporations and their foreign affili- 
ates, fifteen of New York City’s largest department stores, two of the largest chain 
grocery-store companies, the American Waxed Paper Association, the Diamond 
Match Company and eleven associated concerns, eight major motion picture com- 
panies and their affiliates, eighteen major oil companies and others (often called 
the Madison oil case) , the American Medical Association, eighteen leading automobile 
tire manufacturers, Chicago milk dealers and related labor unions, optical and other 
glass manufacturers, the General Electric Coihpany, contractors and labor unions in 
building industries, the Fashion Originators Guild of America and the Millinery 
Creators Guild, the American Society of Composers, Authors, and Publishers, Ger- 
man- and British-controlled borax corporations, eighteen major producers engaged in 
selling stainless steel, and forty-seven Western railroads. By August, 1944, 114 anti- 
trust cases were pending in the Department of Justice. 

Among almost innumerable books and articles relating to the general subject may 
be cited: T. W, Arnold, Anti-Trust Law Enforcement, Past and Present (Washington, 
D. C., 1940), and The Bottlenecks of Business (New York, 1940); series of articles 
on 'The Sherman Anti-Trust Act and Its Enforcement” in Law and Contemporary 
Problems, VI, 1-160 (Winter, 1940); and C. D. Edwards, “Thurman Arnold [for 
several years in charge of anti-trust-law enforcement] and the Anti-Trust Laws,” 
PoZit. /Scf. Qwan, LVIII, 338-355 (Sept,, 1943). 

Especially interesting developments have included a decision bringing the insurance 
business within the scope of interstate commerce (see p. 526, note 3, above), and the 
conviction of the American Medical Association in American Medical Association u. 
United States, 317 U. S. 519 (1943). On the latter, see B. D. Raub, Jr., “The 
Anti-Trust Prosecution Against the American Medical Association,” Law and Coru~ 
temporary Problems, 'STL, 595-605 (Autumn, 1939); and cf. 0. Garceau, The Political 
Life of the American Medical Association (Cambridge, Mass., 1941). 

2 “If it is true,” said the President, “that any substantial slowing up of war 
production is being occasioned by anti-trust suits, prosecutions, or court investiga- 
tions, then the war effort must come first, and everything else wait. For unless that 
effort is successful, the anti-trust laws, indeed all American institutions, will become 
quite academic,” W. Y. Times, Mar. 29, 1942. 

3 In June, 1942, Congress entirely exempted from prosecution under the anti-trust 

laws and the Federal Trade Commission Act any acts or omissions “deemed in the 
public interest” and approved by the chairman of the War Production Board after 
consultation with the attorney-general. 56 U. ai Large, 357, 781. 

The trials of twenty-four anti-trust cases and two investigations were postponed 
during the fiscal year 1943. Despite this interruption, forty-three cases were success- 
fully concluded, fifty-two were filed, and 152 investigations were instituted. Ann. Rep, 
of the Attorney-General (1943), 8-9. See T. K. Fisher, “Anti-Trust During National 
Emergencies,” ilficAr. Law Rev., XL, 969-1004, 1161-1199 (May-June, 1942)* 
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Passage of the Clayton Act in 1914 was accompanied by establishment 
for the first time of a special agency to cooperate with the Department 
of Justice in the enforcement of anti-trust laws, new and old, z.e., the 
Federal Trade Commission. To this body were assigned the very impor- 
tant duties of (1) preventing persons and corporations (except banks 
and common carriers) from using unfair methods of competition in 
commerce;^ (2) conducting investigations of, and requiriilg reports 
from, corporations qpgaged in interstate commerce (except banks and 
common carriers) ; (3) investigating compliance by defendant corpora- 
tions with anti-trust decrees issued by federal courts; (4) reporting, 
at the direction of the president or of either house of Congress, the facts 
relating to alleged violations of the anti-trust laws; (5) making recom- 
mendations for the readjustment of the business of corporations found 
to be violating the anti-trust statutes; and (6) stud 3 dng foreign trade 
conditions and practices affecting the foreign trade of the United States, 
and reporting recommendations to Congress.^ 

Like its prototype, the Interstate Commerce Commission, the Federal 
Trade Commission is outside, and quite independent of, any executive 
department. Consisting of five persons appointed by the president and 
Senate for seven-year terms, it has the assistance of a staff of over six 
hundred persons, organized in about a dozen main sections and divisions. 
Each case to be considered is first assigned to a commissioner for in- 
vestigation and report. If inquiiy shows a corporation or firm to be guilty 
of unfair competitive methods or other violations of law, the offender 
is summoned before the Commission, and a formal hearing takes place, 


1 A Miller-Tydings amendment, passed as a rider to the District of Columbia 
appropriation act of August, 1937 (50 TJ. S. Stat. at Large, 693), excepts from the sweep- 
ing prohibitions of contracts in restraint of trade “contracts or agreements prescrib- 
ing minimum prices for resale of a commodity which bears . . . the trade-mark, brand, 
or name of the producer or distributor” whenever such contracts are lawful imder 
state laws applying to interstate trade. More than forty states have enacted laws per- 
mitting such contracts, and those of Illinois and California have been upheld by the 
Supreme Court. Cf. J. C. Peppin, “Price-Fixing Agreements Under the Sherman, Anti- 
Trust Law,” Calii. Law Rev., XXVIII, 297-351, 667-732 (Mar., Sept., 1940) ; V. 
Countryman, “The Federal Trade Commission and the Courts,” Washington Law 
Rev., XVII, 83-100 (Apr., 1942). , 

^The Commission also enforces (1) an amendment of 1936 to the CIa 3 rfcon Anti- 
Trust Act, known as the Robinson-Patman Anti-Discrimination Act, and designed to 
prevent sellers from arbitrarily giving advantages to some buyers, as against others, 
through disguises such as advertising allowaiices and brokerage fees; (2) the Wheeler- 
Lea Truth-in- Advertising Act of 1938; and (3) the Wool Products Labelling Act of 
1939, which seeks to protect producers, manufacturers, and consumers against the 
presence of unrevealed substitutes and mixtures in wool products. Under the Robin- 
son-Patman Act, it is now unlawful for any person engaged in commerce “to dis- 
criminate in price between different purchasers of commodities of like grade and 
quality, where such commodities are sold for use, consumption, or resale . . . and where 
th© effect of such discrimination may be substantially to lessen competition, or tends 
to create a monopoly in any line of commerce.” The measure (49 TJ. S. Stat. at 
Large, 1526) was both defended and opposed in Congress as a means of pro- 
tecting “independent” merchants against the competition of “chain stores,” and 
often was referred to as the “Chain-Store Act.” See B. Werne [ed.], Business and the 
Rohinson-Patman Law (New York, 1938) ; C. B. Baly, Jr., “Four Years Under the 
Robinson-Patman Act,” Minn. Law Rev., XXV, 131-188 (Jan., 1941). 
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after which an order is issued embodying the conditions to be fulfilled 
if the offender wishes to come under the protection of the laws and escape 
prosecution before the courts. Appeal may be taken to a circuit court of 
appeals, and ultimately to the Supreme Court; but an order of the Com- 
mission, when accepted by the parties, or when sustained after appeal to 
the courts, has full force of law.^ 

Although the anti-trust laws have checked the growth of monopolies, The Tem- 
they have not proved a wholly effective instrument for preventing the National 
undue concentration of wealth and economic control; indeed, statistics coSSX'' 
indicate that, in spite of them, there has been a distinct trend toward such 
concentration — a trend, furthermore, which the present war may prove 
to have accentuated. Troubled by this situation, President Roosevelt, 
early in 1938, recommended to Congress that it provide for “a thorough 
study of the concentration of economic power in American industry and 
the effects of that concentration’’; and as a result a Temporary National 
Economic Committee was set up, consisting of three members of each 
branch of Congress and one representative each from six of the executive 
departments or agencies — ^thus bringing, together representatives of both 
the lawmaking and the law-administering branches of the government. 
Between June, 1938, and March, 1941, this Committee heard more than 
five hundred witnesses and studied elaborate reports prepared by gov- 
ernment agencies, notably on the great life insurance companies, the iron 
and steel industry, the petroleum industry, and patents. In the end, how- 
ever, the Committee presented only divided recommendations; and the 
effort expended, reflected in twenty thousand pages of testimony, has not 
borne fruit in any significant legislation.^ 

Some Measures Inspired by Depression Experience 

The great depression of the thirties has now receded into the past, and 
even the memory of it has tended to be dulled by the exciting wartime 
prosperity of these later years. The period, howwer, was prolific in legis- 
lation aimed at promoting economic recovery; and while some of the 
measures enacted were overthrown by the courts, or for other reasons 
proved only temporary, there has come down to us an extensive and 
important residue of enduring federal controls in the domains of indus- 
try, agriculture, communications, finance, social security, and what not. 

Next in the present chapter we must bring to view certain of these con- 
trols that fall within the broad domain of business. Others will come to 
light later. 

As the depression broadened and deepened in 1930-33, agriculture, 

^ E. P. Herring, Personalities, and the Fede^^ Trade Commission,” 

Amen PoUL Sci. Rev., XXVIII, 1016-1029 (Dec, 1934), and XXIX, 21-35 (Feb, 

1935), is an illuminating analysis of the ‘^atmosphere” in which the Commission does 
its work. 

2 M. W. Watkins, “The Monopoly Investigation,” FaJe Bcu., XXVIII, 323-339 
(Winter, 1939) ; Final Report arid Recommendatiom of the Temporary National 
Economic Committee, 17th Cong., 1st Sess., Sen. Doc. No. 35 (Washington, D, C., 1941) . 




The im- 
petus to 
new fed- 
eral reg- 
ulation 


1. The 
National 
Indus- 
tnal 

Recovery- 

Act 

( 1933 ) 


554 INTRODUCTION TO AMERICAN GOVERNMENT 

which for a good while had been hard-pressed, appeared to be confronted 
with ruin, and the entire business structure of the nation seemed headed 
toward collapse. For years, Western and Southern farmers had been call- 
ing upon the federal government for aid ; and to their appeals were now 
added those of millions of unemployed industrial workers, as well as the 
pleas of bankers and business men, many of whom in more prosperous 
days had been accustomed to deplore all, or nearly all, governmental 
regulation of business activity. With thirteen to fourteen million men 
out of work, wages of those still employed approaching starvation levels, 
the stock market registering the despair of investors, and intellectuals 
discussing a threatened collapse of capitalism, pressure for relief for 
the distressed grew irresistible; and no sooner was the Roosevelt Adminis- 
tration installed in office, in March, 1933, than Congress was called in 
special session and set to passing a veritable stream of daring measures 
aimed at checking the course of deflation and turning the country in 
the direction of business rehabilitation. Some of the new laws were based 
on congressional authority to tax, to appropriate, and to borrow ; others, 
on the authority to regulate banking and the currency; still others — 
and this was a principal resource — on the power to regulate interstate 
and foreign commerce. Chief among the measures resting on this last- 
mentioned foundation were the National Industrial Recovery Act, the 
first Agricultural Adjustment Act, and the Securities Act (all of 1933), 
the Securities Exchange Act of 1934, the second Recovery Act of 1935, 
the Public Utility Holding Company Act of the same year, the Com- 
modity Exchange Act of 1936, and a second Agricultural Adjustment 
Act of 1938 — a list of regulatory statutes that may now be briefly re- 
viewed, with, however, those relating to agriculture reserved for com- 
ment in the following chapter.^ 

Although destined to only brief survival, the most spectacular statute 
in the series was the National Industrial Recovery Act, approved on 
June 16, 1933,^ and pronounced by President Roosevelt Hhe most im- 
portant and far-reaching ever enacted by the American' Congress” ; cer- 
tainly, in so far as industry and trade were concerned, the measure 
embodied the heart and soul of the New Deal. Starting from the assump- 
tion that the power to regulate foreign and interstate commerce includes 
the power to remove burdens from such commerce and obstructions to its 
flow, the framers of the Recovery Act sought (1) to spread work among 
the unemployed by abolishing child labor and reducing working hours; 
(2) to speed up industrial production, and by raising wages to increase 
the purchasing power of the people; (3) to throw new safeguards around 
the rights of labor to organize and strike; (4) to pro^iote collective bar- 
gaining and minimum-wage agreements; (5) to reduce the waste of com- 

^For a good general history of the period, see B, The History of the New 
Deal, im-lQSS (New York, 1944 ). 

2 48 L/. 3. Siat. ai Large, 195* 
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petition in trade and industry; and (6) to introduce some degree of 
planning against recurrence of economic depressions. 

To attain these objectives, ^^codes of fair competition/^ covering hours, 
wages, and other matters, were drawn up for the different industries and 
trades by representatives of the industries and trades concerned, in con- 
junction with hastily appointed N.R.A* administrators;^ and, once 
adopted and given presidential approval, a code was binding upon all 
persons engaged in the given industry, with heavy fines for violation. 

The ideal was a new pattern of industrial self-government, with the Re- 
covery Act as a sort of constitution and the codes as laws; and it was 
hoped that enlightened self-interest, reenforced by public opinion, would 
give the more fundamental features of the system substantial permanence, 
perhaps eventually on a voluntary basis. Within a year, some five hun- 
dred codes were in operation, with twenty-three million workers under 
them, and two hundred other codes were in process of adoption. General 
direction was vested, under the president, in an elaborate National Re- 
covery Administration.^ 

For nearly two years, the government proceeded with this far-reaching, The act 
if not revolutionary, policy of regulating business and working condi- Sted’ 
tions. In May, 1935, however, the Supreme Court dealt it a fatal blow by 
holding that the Recovery Act (then almost at the end of the two-year 
period to which it was limited, unless renewed) delegated powers of an 
essentially legislative nature to the president, and also attempted to 
stretch the commerce power to cover the regulation of hours and wages 
of labor as well as other aspects of industry that were primarily manu- 
facturing and not directly related to interstate or foreign commerce- 
on which account the act was declared unconstitutional.® Thereupon, the 
president lost all power to prescribe and enforce codes; the codes them- 
selves ceased to have binding effect; hour and wage standards collapsed; 
child labor reappeared ; and the huge administrative mechanism that had 
been built up became only a shadow of its former self. 

On the eve of the expiration of the original Recovery Act, and to The new 
meet the devastating decision of the Supreme Court, Congress, in June, 

1935, adopted a resolution extending portions of the act until April 1, ■ 

1936. Practically all that remained, however, was authority for trades 
and industries to agree voluntarily on wages, hours of work, collective 
bargaining, and the elimination of child labor, provided the president 

1-^ The device of the code was not altogether an innovation. As secretary of co^oa- 
merce (1921-29), Herbert Hoover had given official encouragement to the formation 
of codes of fair practices and to price-fixing agreements. What was new in the 
Roosevelt program was the attempt to extend the code system to all types of indus- 
try, small as well as large, and to maintain effective government supervision over all 
the procedures involved, , - . 

2 For a good general analysis, see L. Lyon et al, The National Recovery A dmvnr 
istraiion (Washington, 1935). 

3 Schechter v. United States, 295 U.^ S. 495 (1935). The majority argument ran 
largely on the lines of that advanced in the Sugar Trust case of 1895, (See p. 548 
above},'. 
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gave his approval to such voluntary ^^codes.^' ^ The new Recovery Act 
retained none of the original code-making and enforcement provisions, 
and the experiment of the preceding two years might have been regarded 
as liquidated substantially without lasting result, but for two significant 
contemporary developments: (1) passage, in 1935, of the National Labor 
Relations [Wagner] Act, salvaging practically the whole of a section 
(7a) of the original Recovery Act guaranteeing the right of collective 
bargaining, and (2) adoption, in 1936, of the less comprehensive, but never- 
theless important. Government Contracts [Walsh-Healey] Act. The first 
of these can be commented upon more appropriately when we come later 
to the general subject of labor relations.^ But it may be noted here that 
the Government Contracts Act^ — often referred to as the “Little N.R.A/’ 
—was designed to perpetuate Recovery Act standards in an area in which 
there could be no question of constitutionality, ic., in industrial opera- 
tions where the products were to be sold to the federal government. Under 
the law, contractors for all such materials and supplies, if valued at more 
than $10,000, were required (1) to pay the prevailing wages in their lo- 
cality for all labor utilized in performance of the contract; (2) not to 
permit workers to labor more than eight hours a day or forty hours a 
week; (3) not to employ any boy under sixteen, or girl under eighteen, 
years of age, nor any convict labor; and (4) to allow no part of any con- 
tract to be carried out under insanitary or unsafe conditions. For violation 
of any of these provisions, a contractor might be barred for three years 
from receiving further government orders. Under the stress of a global 
war, it has not been possible to maintain these standards at all points in 
the past few years, but it is safe to assume that they will later be revived 
in full force. 

Unlike the Recovery Act, which, after all, was designed to be of only 
temporary duration, the Securities Act of 1933 and the Securities Ex- 
change Act of 1934 were intended to be permanent additions to the long 
line of regulatory laws enacted under the commerce clause; unlike the 
Recovery Act, too,dhey met with no reversal at the hands of the courts. 
As indicated by the titles, both have to do with the offering for sale and 
the buying and selling of stocks, bonds, debentures, and other securities. 
A contributing cause of the depression had unquestionably been the 
unloading upon the public of worthless securities through misrepresenta- 
tion and fraud — a “traffic in the economic and social welfare of our 
people^^ (as President Roosevelt characterized it) which previously had 
been subject only to the varying and ineffective regulations found in the 

1 The National Recovery Administration was continued in a skeleton form until 
January 1, 1936, to serve as a fact-finding or industrial research body, and after its 
dissolution the. President created a Committee of Industrial Analysis to survey the 
entire experience. The resulting report, reviewing objectives, successes, failures, and 
legal aspects, will be found in Report of the President's Committee ^ of Industrial 
Analysis (Washington, 1937), summarized in iV. 7. Times, Mar. 3, 1937. 

^ See pp. 607-610 below. , : ' 

3 49 U. S. Stat. at Large, 2036. See p. 611, note 2, below. 
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“blue-sky laws’^ of the several states; and the depression brought home 
forcibly the necessity for stricter and more uniform regulation by national 
authority.^ The basic purpose of the Securities Act^ is to insure that 
investors shall be given full and accurate knowledge of the facts sur- 
rounding the issuance of securities offered for sale in interstate commerce, 
to the end that the public may be protected against unscrupulous, high- 
pressure salesmanship and no longer exploited through the distribution 
of fraudulent and worthless securities. To the ancient rule of caveat 
emptOT — “let the buyer beware^' — ^is added the complementary admoni- 
tion, “let the seller also beware.’^ In a word, the burden of telling the 
truth is placed squarely upon the seller.^ 

Thus it is made a penal offense to sell or offer for sale in interstate insuring 
commerce or through the mails any security which has not been author- ness con- 
ized, originally by the Federal Trade Commission, but since 1934 by the 
Securities and Exchange Commission mentioned below, the agency now 
charged with enforcement of the act. Even more effective as a restraint 
is a provision imposing a heavy civil liability* upon a corporation, in- 
cluding its directors and principal financial officers, for any untrue or 
only partly true declaration of a material fact in the “registration state- 
ment” and prospectus filed with the Commission. It is not the business 
of the Commission to pass upon the value of a security or upon the 
soundness of the company issuing it; and no statement by the Commis- 
sion is to be construed as an endorsement or approval of any security or 
of any company. The agency’s only function is to see that complete 
and accurate information concerning a security is made available to the 
public, that the security is truthfully presented to prospective purchasers, 
and that no fraud is practiced in connection with sales.^ 

The logical complement of the act just described is found in the Se- 
curities Exchange Act of 1934.® A large proportion — ^perhaps the major 
part — of the securities affected by the Securities Act of 1933 are bought 1 ^ 934 ) 
and sold on the stock exchanges that are found in practically all of our 
more important cities, the largest and best known being that in New 
York. Transactions in securities in these markets were formerly subject 
to little more in the way of regulation than the few restrictions which 
the exchanges themselves saw fit to impose upon their members, and 
these provided little protection for the investing public. As a consequence, 

Losses from this source were estimated in 1933 to have aggregated twenty-five 
billion dollars in the preceding ten years, or about $250 for every man, woman, and 
child in the United States. 73rd Congi, 1st Sess., Sen. Bep. No. 17, p. 2 (1933). 

^ iS U. S. Siat. at Large, 74:. 

8 Excepted from the provisions of the act are securities issued by the national, 
state, and local governments, by national and state banks, by religious, educational, 
and other corporations not organized for profit, by railroads and other common car- 
riers, and by building and loan associations. ‘ 

(j. C. Rohlfing et aL, Business and Government iiih ed.) , Chap, vii; Cong. Digest 
[Symposium], XIII, 136-156 (May, 1934), ^The Federal Securities Act of 1933.^^ 

Gf. ^‘Three Years of the Securities Act, Law and Contemvorary Problems, IV. 

Nos. 1-2 (1937). 

^ 4& TJ. S. Btat. at Large, ^1. 
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unsavory and dishonest practices grew up — ''wash sales/’ matched orders, 
"rigging, the market/’ "jiggles/’ pools, and other manipulatidhs — ^by 
which prices were pushed up or forced down for the benefit of certain 
insiders, and innocent investors were led like lambs to the slaughter. 
Speculation "on margin,” too, reached scandalous proportions and threat- 
ened seriously to impair the national credit structure. 

To remedy this situation, Congress in 1934 passed the Securities Ex- 
change Act, which for the first time established national control — ^through 
a Securities and Exchange Commission of five members, appointed by 
the president and Senate — over all stock exchanges engaged in interstate 
commerce. The transactions of such exchanges are declared to be "affected 
with a national public interest” which makes it necessary to provide for 
their regulation and control "in order to protect interstate commerce, the 
national credit, the federal taxing power, to make more effective the 
national banking system and the federal reserve system, and to insure 
the maintenance of fair and honest markets in such transactions.” In other 
words, the main objectives of the act are (1) to prevent manipulators 
from befuddling and fooling the public, to emancipate exchanges from 
the pernicious operations and practices of the past, and thus to make 
them fair and open market-places for investors and not rendezvous for 
speculating conspirators; (2) to afford public information as to the char- 
acter of securities bought and sold upon the exchanges; and (3) to pro- 
vide some adequate instrument for the control of credit for speculative 
purposes. One will not be so naive as to suppose that all stock-market 
practices will henceforth be beyond reproach. Exceedingly timely and 
useful safeguards have, however, been supplied.^ 

Based also upon the commerce power is the Commodities Exchange 
Act of 1936,^ which seeks to prevent and remove obstructions upon inter- 
state commerce arising from market manipulation and excessive specula- 
tion upon exchanges dealing in agricultural commodities. A Commodity 
Exchange Commission ® is clothed with large discretionary authority 
over exchanges trading in wheat, cotton, rice, com, and other grains, 

1 On the struggle over the reorganization of the New York Stock Exchange, see 
J, Alsop and E. Kintner, “The Battle of the Market-Place/^ Sat Eve. Post, CCX, 
June 11, 1938, p. 5ff.; June 25, 1938, p. 10 ff. 

The powers of the Securities^ Exchange Commission have been increased by suc- 
cessive acts of Congress, until it now (1946) administers four important statutes in 
addition to the two mentioned in the text: the Public Utility Holding Company Act 
of 1935, (see p. 559 below), the Trust Indenture Act of 1939 (53 U. S. Stat. at Large, 
1149) , the Investment Company Act of 1940, and the Investment Advisers Act of 
1940 (54 ibid., 789, 857), See M. Fainsod and L. Gordon, Government and the Amer<* 
lean Economy, Chap, xii; E. Stein, Government and the Investor (New York, 1941) ; 
B. Shaw, “Investigation Powers of Federal Commissioners — ^the Securities Exchange 
Commission,’' Mich. Law Eev., XXXVl, 786-801 (Mar., 1938), H. V. Cherring- 
ton, The Investor and the Securities Act (Washington, 1942) ; J. Frank, If Men Were 
(New York, 1942). 

^ 49 U. S. Stat. at Large, 1941- This act was in form an amendment of the Grain 
Futures Act of 1922 (42 U. S. Stat. at Large, 998). 

5 Consisting of the secretaries of agriculture and commerce and the attorney-gen- 
eral, acting ex officio. The act is administered directly by a Commodity Exchange 
Administration in the Department of Agriculture, 
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butter, eggs, and similar commodities; and the commissioners are em- 
powered to fix the limits to '"futures” trading and to speculative trading 
done by any one person upon exchanges, to curb excessive speculation 
and market manipulation, and, in general, to set up trading rules and 
fair trade practices.^ 

A problem of growing importance in later years has been that of the 
public utility “holding company” — a corporation chartered in some par- 
ticular state, holding the majority stock in operating companies scat- 
tered perhaps all over the country, and able, as matters formerly stood, 
to evade any great amount of regulation, and therefore to indulge in 
shady practices of many descriptions. Some of the abuses, indeed, which 
the Securities Act and the Securities Exchange Act were designed to 
remedy attained their greatest seriousness in connection with the market- 
ing and distribution, through stock exchanges, of the securities of such 
holding companies. To deal with the matter, Congress, in 1935, passed 
a momentous measure under two “titles,” one a Public Utility Holding 
Company Act and the other a Federal Power Act.^ In the first portion 
of the statute, the Securities and Exchange Commission is given jurisdic- 
tion over holding companies engaged in the production of gas and elec- 
tricity ® and either participating in interstate commerce or making use 
of the United States mails — ^which, manifestly, means virtually all of 
them. All holding companies have been forced to register with the Com- 
mission, and to file with it a registration statement giving full information 
concerning the company itself and its subsidiaries; securities can be issued 
and property acquired only with the Commission's consent; other sorts of 
transactions, too, must have similar sanction.^ In these and other ways 
too numerous to mention, the national government has been given sub- 
stantially the same control over public utility holding companies that 
state authorities have for years been exercising over operating companies. 
If President Roosevelt could have had his way, all such holding com- 
panies would have been doomed to extinction. Conviction, however, that 
a holding company may be both legitimate and socially useful, reenforced 
by large-scale lobbying by the interests concerned, influenced Congress to 
reject the drastic “death sentence” clauses of the original bill and to go 
no farther than to stipulate that after January 1, 1938, the operations 
of a holding company should be confined to a single integrated utility 
system, so as to be easier to inspect and control. In pursuance of this 
provision, and under the vigilant supervision of the Federal Power Com- 

1 Commission merchants and brokers are required to register with the secretary of 
agriculture; exchange officials must report periodically to the Commission; and ware- 
houses where commodities are stored, and their records, must be open to inspection 
by government officials. The Commission may suspend for six months trading on 
any exchange which fails to obey the law. 

2 49 ?7. 3. at Ldrpe, 803. 

s Except such as hold less than ten per cent of the stock of any subsidiary. 

^ The regulation of rates, facilities, and business practices of electric and gas com- 
panies doing an interstate business has been vested in the Federal Power Commis- 
sion, dating from 1930. See p. 539 above and pp. 593-594 below. 
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mission, a number of large bolding companies, such as Associated Gas 
and Electric and Electric Bond and Share, have in recent years been 
divesting themselves of operating companies and connections held not 
to be appropriate elements in an integrated system.^ 

The Government and Business in Wartime 

The new system of increased control by government over business as 
outlined in the preceding pages was hardly in full operation before the 
country turned to the stupendous defense and war effort of 1940 and 
after; and there is hardly a business establishment or operation that has 
not been affected, often indeed transformed, by subsequent developments. 
The great objective throughout has been ^^economic mobilization,” with 
the prevention, or at all events the curbing, of inflation coming in, by 
1942, as an objective of hardly secondary importance; and the means 
employed have ranged all the way from encouragement of voluntary 
effort to the imposition of the most rigid and far-reaching controls. At 
the outset, the problem was chiefly one of stimulating the production 
of materials needed by the Army and Navy. Even this soon entailed a 
scheme of priorities compelling producers to give right of way to Army 
and Navy orders as against orders from private dealers or consumers; 
also arrangements for allocation, under presidential order, of goods and 
materials, so as to avert shortages and keep essential industries going 
at top speed. Before long, prices began going up; and an Office of Price 
Stabilization and Civilian Supply (renamed in August, 1941, Office of 
Price Administration) was set the task of preventing price spiraling and 
checking inflation, with power to determine fair and reasonable maxi- 
mum prices, ie., pi'ice ^^ceilings.”^ An executive order of August, 1941, 
introduced a system of control over the huge instalment credit business 
carried on through the nation^s banks, stores, and personal finance com- 
panies. As early as Jiftie, 1940, the Navy Department was authorized 
to take over and operate private plants when unable to come to agreement 
with the managers on defense contracts; and the power to requisition 
(with compensation, of course) both plants and materials was extended 
by stages until by October, 1941, the president had authority to take 
over any military or naval equipment or the machinery, tools, or mate- 
rials necessary for the manufacture or operation of such equipment, 
provided such articles were needed for the country's defense and could 
not be obtained otherwise. On the basis of authority somewhat indirect, 
but none the less effective, the entire automobile industry was asked in 

1 See L. S. Lesser, ^^Constitutional Powers of the Securities Exchange Commission 

Over Public Utility Holding Companies/^ Geo. Law Rev., VIII, 1128- 

1147 (June, 1940) ; J. F. Davisson, ‘‘Death’ Sentences for Public Utility Holding Com- 
panies,” ibid., VIII, 1148-1164 (June, 1940). 

2 In May, 1942, a general “price-freezing” plan went into operation, with the highest 
prices of the preceding March serving as a ceiling. In the following October, the 
OP.A. became a unit in the newly created Office of Economic Stabilization within 
the capacious Office for Emergency Management. See p. 687. below. 
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January, 1942, to turn all of its resources to the production of war ma- 
terials ; a month later, the radio-manufacturing industry was given three 
months in. which to do the same thing; and by rapid stages practically 
all other consumers' durable-goods industries were similarly put in 
process of '^conversion." From this, it was but a step to rationing of retail 
sales to consumers. Even in 1941, gasoline was rationed to dealers; and 
in 1942 it was rationed to consumers (first in seventeen Eastern states, 
and later throughout the entire country), while new cars, new tires, and 
sugar, and eventually numerous other commodities, were rationed the 
country over. Shortage of plant capacity became a problem also, and 
gradually the government was drawn into financing plant expansion, 
with a total authorized expenditure of more than eight and one-half 
billion dollars by the summer of 1942. 

These are merely a few of the many ways in which government and 
business were rapidly brought into new or altered relations by the na- 
tional emergency.^ By 1944, with the end of the war approaching, atten- 
tion was beginning to be turned actively to the staggering problem of 
"reconversion," i.e., to the methods and procedures to be followed in 
turning industry back into its normal channels and loosening the iron 
grip of wartime government upon the country's business. No one was 
so naive as to suppose that everything could be put back where it was 
in 1940. Undoubtedly the road for free enterprise would be widened 
again, and many controls would be relaxed or entirely terminated; 
indeed, it was possible that powerful demand in influential quarters would 
lead to a general and decided swing in that direction. Almost equally 
certain was it, however, that from the total wartime experience would, 
in the long run, emerge permanent relationships between government 
and business broader and deeper than even those described above as 
characteristic of the New Deal era of dynamic regulation. 

Ownership and Operation by the Federal Government 

So strong has been the tradition of private initiative and management 
in American business that governments, whether national, state, or local, 
have, in normal times, invaded the field far less extensively than in a 
number of European countries. Various states, however — notably North 
Dakota — ^have engaged in undertakings of a business nature, and, as is 
well known,. numerous municipalities nowadays own and operate water- 
works, electric light plants, gas plants, street railways, airports, bridges, 
tunnels, and other utilities. From the earliest days, the national govern- 
ment has conducted what has come to be one of the world’s largest busi- 
nesses, t.e., the postal system. In early times, too, it established trading 
posts and set up the first and the second Bank of the United States. Later 
on, it aided in the building of railroads and canals, undertook irrigation 
and other reclamation projects, and eventually constructed and operated 

1 Cf. Chap. XXXV. below. 
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(as it does today) the Alaska Railroad and the Panama Canal. During 
the first World War^ it built and operated merchant ships and took over 
temporarily the management of all railroads and all means of electrical 
transmission of intelligence. Long after the restoration of peace^ it oper- 
ated a fleet of ocean-going vessels originally built for use during the war, 
and to this day a government-owned and fully self-supporting Inland 
Waterways Corporation in the Department of Commerce, dating from 
1924, carries on a transportation business on the Mississippi and other 
inland waterways which competes directly with railroads and other 
privately owned transportation enterprises. Two radio systems are gov- 
ernment-owned and operated, one by the Army and the other by the 
Navy ; and the largest printing establishment in the world is the Govern- 
ment Printing Office at Washington. Even in peacetime, federal plants 
manufacture munitions and other supplies used by the Army and Navy; 
while in the early stages of the present war, munitions works were con- 
structed on a vast scale, mostly for private operation under contract.^ 

From the lengthy list of such activities, only one can be singled out 
for comment here — ^the oldest and in the long run the most important, 
i.e., the postal service. 

So intimate is the connection between the postal service and commerce 
that, had the constitution been entirely silent on postal matters. Congress 
might easily have established a postal system under powers implied in 
the commerce clause. One finds, however, in the list of powers expressly 
conferred on Congress that of establishing ^^post-offices and post-roads”; ® 
and the only serious constitutional issue which has ever arisen in con- 
nection with the subject has been that of whether, as strict construc- 
tionists for a good while contended, the power conferred extended only 
to designating which of existing routes should be used for transmis- 
sion of the mails, or whether, as broad constructionists argued, it included 
the right to build and operate roads especially designed for the purpose. 
As has usually happened, the more liberal interpretation prevailed, and 
in later decades the improvement of the postal service has repeatedly 
been employed as a justification for federal aid to highway construction 
and development of airlines, even within individual states. 

^ Under the New Deal, and during the present war, the device of the government- 
owned corporation has come into extensive use. Before World War I, the Alaska 
Railroad and the Panama Canal were the only examples; during that war, six new 
establishments of the kind were created; from then until 19S3, four (including the 
Inland Waterways Corporation) made their appearance; by i943, the number in 
existence was approximately thirty. Gn two of the most notable ones — ^the Recon- 
struction Finance Corporation and the Tennessee Valley Authority— see pp. 521-522 
above and 594-596 below, respectively. On the general subject, see M. Fainsod and 
L. Gordon, Government and the American Economy (New York, 1941), Chap, xix; 
D. E. Lilienthal and R. H. Marquis, ^The Conduct of Business Enterprises by the 
Federal Government,” Harvard Law Rev,, L, 545-601 (Feb., 1941); C, H, Pritchett, 
^^Government Corporations in the United States,” Southwestern Soc, ScL Quar., XIX, 
189-200 (Sept., 1938) ; H. Pinney, *‘The Legal Status of Federal Government Cor- 
porations,” Calif. Law Rev,, XXVII, 712-736 (Sept., 1938) ; and J. McDiarmid, 
Government Corporations and Federal Funds {Qhicd,go, 1938). 

2 Art. I, § 8, cl. 7. ■ 



GOVERNMENT AND BUSINESS 


563 


Although nation-wide postal establishments operated by government 
authorities do not go back very far historically, the services rendered by 
such agencies are nowadays considered prime necessities ; and the postal 
system of the United States has become, not only the most extensive 
in the world, but probably the largest single business enterprise in which 
any government has ever been directly concerned,^ Indeed, a person de- 
siring to portray the amazing development of the United States in the 
past hundred and fifty years could hardly do so more effectively than 
in terms of the postal system. He could cite the 43,023 post-offices and 
32,170 rural delivery routes in operation on July 1, 1943, the latter serving 
nearly thirty million people; the receipts of $966,227,288 in 1943, com- 
pared with $280,000 in 1800; the million and a quarter letters mailed 
every hour of the day, from one end of the year to the other; the thirty- 
three billion pieces of mail handled in a year; the 237,000 employees, 
comprising approximately eight per cent of the entire executive civil 
service in 1943, but nearly thirty per cent in prewar days. But even 
more striking would be the facts relating to the expansion of functions 
and activities which has made the Post-Office the service whose opera- 
tions come closest home to the great mass of the people. High points 
in the recital would be the introducSon of the registration system in 
1855, the beginning of urban free delivery in 1863, the establishment of 
the money-order system in 1864, the beginning of rural free delivery in 
1896, the introduction of the postal-savings system in 1911, the starting 
of the parcel-post system in 1913, and the launching of an air-mail 
service — later extended to a number of foreign countries — ^in 1918.^ 

By all odds the most noteworthy among postal developments of the 
past quarter-century has been the building up of the air-mail service. 
After considerable study and a number of occasional flights with mail by 
exhibition aviators, a regular service between Washington and New York 
was opened experimentally in 1918. In 1919, this was extended to include 
New York-to-Cleveland and Cleveland-to-Chicago routes; in 1920, in- 
creased appropriations permitted extensions via Chicago to Minneapolis, 
Omaha, St. Louis, and eventually (1924) San Francisco; and, in response 
to steadily growing public demand, other lines were opened in succeeding 
years, until by 1943 mail was being carried over a domestic airways net- 
work of 45,304 miles. In 1927, the postal authorities began letting air-mail 

^ Benjamin Franklin laid the foundations of our postal system when deputy 
postmaster-general of the colonies during the twenty years before the Revolution, 
and also postmaster-general in 1775-76. The Post-Office Department, by which the 
present system is administered, came into existence in a roundabout way. It was hot 
recognized by statute as a coordinate executive department until 1874. But to all 
intents and purposes it enjoyed that status from 1825, when the term “post-office 
department^' was first used in the title of an act of Congress; and even more defl- 
nitely from 1829, when, on the initiative of President Jackson, the postmaster-general 
became a member of the cabinet. 

2 For details on the postal-savings system and the parcel post, see 7th ed. of this 
book (1942),' pp. 570-571, and especially the annual reports of the postmaster-general. 
On the job of organizing and enlarging mail facilities for our armed forces, see 
Annvxil Report of the Postmaster-General ilQ42), Z-Q; ibid. (1943), 2-4. 
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contracts to private commercial corporations, just as they had long con- 
tracted with railroads and steamship lines for the transportation of mail 
matter on land and sea ; and whereas railroads have been supposed to be 
paid no more than their services are worth, air carriers were deliberately 
subsidized as a method of encouraging the development of air transporta- 
tion — a policy long pursued also in connection with contracts with Ameri- 
can steamship lines. In 1934, an experiment with employment of Army 
aviators failed to yield satisfactory results, and the contract system was 
revived, although at less than the previous cost.^ 

SStai* Post-OfiSce Department is administered by a postmaster-general, 

Ztton' obvious reasons, is often selected with a view to his experience 

in managing a great business, John Wanamaker; or, at all events, 
in conducting large enterprises, not excluding, as in the case of Will H. 
Hays and James A. Parley, national political campaigns.^ Each of four 
assistant postmasters-general has charge of a branch of the Department, 
which in turn is organized in divisions under superintendents or chiefs; 
and there are other general departmental officers, including a budget com- 
missioner, a solicitor, a comptroller, and a purchasing agent. The bulk 
of the Department’s work is done, of course, throughout the country, in 
collecting, assorting, transporting, and delivering mail (including parcels 
of merchandise), receiving and caring for savings, transferring money 
under the money-order system, and enforcing the laws against lottery 
schemes and swindlers. Expansion of rural delivery service has made pos- 
sible the abandonment of thousands of small post-ofiices. Nevertheless, 
as indicated above, the total number on June 30, 1943, was 43,023.®" 
. These are divided into four classes, the first three according to annual 
receipts, the fourth including all where the postmaster’s salary does not 
exceed $1,100 a year, i.e., about seventy per cent of the total.^ 

Thepvoh- There was a time when the postal establishment was looked upon as 
dScits an agency that should yield the government a net profit. All notions 
of this sort, however, were long ago given up. Por a hundred years, the 
most that was attempted was to make the service pay it-s way, and 
during long stretches of time — ^in^eed, almost continuously between 
1830 and 1910— it failed to do even that. When the United States entered 
World War I in 1917, postal rates were, indeed, deliberately pushed up 
to such a level as to yield the government a clear profit. But they were 
lowered again, in 1919, as soon as the emergency passed; and deficits 
promptly reappeared, continuing uninterruptedly until fiscal 1943. In 

^G. Goodman, Government- Policy Toward Commercial Aviation (New York, 
1944), Chaps, v, vi, viii; P. T. Davis, The Economics of Air^Mail Transportation 
(Washington, D. C., 1934) ; F. A. Spencer, Air~Mail Payment and the Government 
(Washington, D. C., 1941). 

2 The political side of the postmaster-generalship is portrayed interestingly in D, C. 
Fowler, The Cabinet Politician; The Postmaster-General, 18B9-1909 (New York, 
1943). 

3 The maximum number, reached in 1901, was 76,945. 

^ On the appointment of postm^Jers under the merit system, see *p- 426, note 1, 
above. _ 
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the year mentioned— for the first time in a quarter of a century — expen- 
ditures were well within revenues; indeed a surplus of $1,334,551 was 
shown — ^the reason being, not general increases in postal rates as during 
the previous war, but simply the enormously increased postal business 
(in areas where the business is most profitable) incident to World 
War. IL" 

The reasons for recurring deficits in peacetime are not difficult to 
discover. One is the heavy expense of handling and transporting vast 
quantities of printed matter for the entire federal establishment — all 
going, of course, postage free.^ Another is the necessity of maintaining 
service over large rural areas where the costs entailed are bound to be 
out of all proportion to the returns. A third is the overpayment— from 
a purely business point of view — of air carriers. A fourth is increases of 
pay of postal employees and reductions in hours of service. Finally 
may be mentioned deliberate sacrifices of income entailed by legislation 
authorizing especially low rates on educational, scientific, religious, and 
fraternal publications, free distribution of country newspapers within 
the county of publication, and free carriage of books, pamphlets, and 
other reading matter in raised characters for the use of the blind. 

Some of the policies enumerated are aimed at promoting the public 
well-being, and on that ground, may be, and probably are, defensible. 
A business run on such lines, cannot, however, be expected to make ends 
meet; and while something can be gained permanently by economies and 
by further increases of postal rates, it may be doubted whether a gov- 
ernment service of the nature of the postal establishment, in a country 
of continental proportions, really ought to be expected to pay its way in 
the literal sense of bringing in as much in dollars and cents as is spent 
on it. Such expectation would be reasonable only if the Post-Office were 
purely a business institution, free to cut off— as a private corporation 
would be likely to do — any branch 'or service proving incapable of being 
made self-sustaining. A postal service ministering to a twentieth-century 
civilization cannot, however, be conducted on the plan of a chain store 
or a motor plant. 
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CHAPTER XXIX 


ASSISTANCE TO AGEICULTUEE 

The federal constitution makes no mention of agriculture. But no 
more does it speak specifically of industry and labor; and although by 
tradition the most highly individualistic form of enterprise in which our 
people have engaged, agriculture, like both industry and labor, has 
turned to the halls of government for encouragement and protection. 
Nor has the quest been in vain. A hundred years ago and more, state 
legislatures were passing laws and making appropriations for the benefit 
of the farmer; and this they continue to do. Nearly every state has a 
department or board of agriculture endowed with substantial adminis- 
trative powers as well as with general advisory and educational func- 
tions. Beginning, however, with proposals heard as early as Washington’s 
first administration, and steadily gaining momentum as agricultural ac- 
tivities, interests, and problems took on more of a national, and eventually 
international, aspect, the conviction grew that primary responsibility for 
ministering to the needs of agriculture in a large and coherent way rests 
with the federal government ; and a systematic account of all the things 
that have been done in Washington and throughout the country to meet 
this responsibility in the past three-quarters of a century— and particularly 
since 1933 — ^would fill a book.^ Before the present global war, the story 
seemed,, in a sense, that of a job done too well — of an agricultural system 
nurtured and developed to a point where it was considerably in advance 
of the capacity of a not too prosperous country (and world) to absorb 
its product. The war has changed all this (at least for a time), sharply 
stimulating the demand for agricultural products, both for consumption 
at home and for shipment, under ^fiend-lease” arrangements and other- 
wise, to allied nations; we have ourselves been obliged to import food- 
stuffs ; and a hungry world— already drawing upon us ^ — ^will have to be 
fed in no small part by the American farmer for years after the fighting 
ceases. In this altered situation, production does not seem to have been at 
all over-stimulated. In any event, the story of our agricultural develop- 
ment is that of a task only fairly begun, in that the great problems of 
adjustment of production to consumption, of stabilization of farm in- 
come, of land use, of soil erosion, of farm tenancy, of resettlement of 

^Sucli a book, indeed . (or the closest approach to it), is J* M. Gaus and L. Wol- 
cott,, PwbHc Administration and the United States Department of Agriculture (Chi- 
cago, 1940). 

2 Particularly through the medium of the United Nations Relief and Behabilitation 
Administration. 
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handicapped rural populations, of rural* electrijfication, and the like, will 
still be with us after peace returns. 

If problems such as these have not been solved, it is not for lack of 
an impressive executive department at Washington to give attention to 
them; for the Department of Agriculture is not only one of the largest 
government establishments in the world, but one of the best organized 
and conducted, and one of the most intelligent. It was not by chance that 
the same year (1862) which saw the Morrill Act^ and the Homestead 
Act^ placed on the federal statute-book yielded also a third statute 
creating a '^department of agriculture^' ; and although for a time the new 
agency was only a unit within the Department of the Interior and pre- 
sided over merely by a commissioner, pressure from increasingly vocal 
agricultural interests finally, in 1889, influenced Congress to raise it to 
coordinate rank with the seven executive departments then existing — 
agriculture thus becoming the first great occupational interest to win a 
seat in the cabinet. The story of the Department in these last fifty or 
sixty years has been not simply one of swiftly multiplying functions and 
activities and rapidly growing personnel — aspects that will come to view 
as we proceed. It has been a record also of systematic, persistent, and 
fruitful research, making the Department today an outstanding example 
of useful association of science and government. By the same token, it 
has been a record of greater freedom from partisan influences than per- 
haps can be shown by any of the other nine departments. The student 
of administration finds it a record notable, too, because of the superior 
personnel methods in which the Department pioneered and in which it 
is still ahead of others, because of a system of in-service training enlisting 
in a departmental graduate school as many as two thousand employees 
at a time, and because of the general soundness of budgetary practices 
pursued, notwithstanding a tendency of some of the newer peacetime 
agencies to magnify their own importance and add unwisely to Depart- 
ment costs. In its relations with Congress, the Department operates amid 
a maze of pressure groups and blocs, often largely conditioning one or 
another of its activities. It also has significant relations with state and 
local governments.® 

Production and Marketing 

As a factor in an increasingly complex national economy, agriculture 
has developed in such a manner that the farmer normally finds himself 
confronted with three main sets of problems, pertaining respectively to 
(1) production, (2) marketing, and (3) credit. On the production side, 

-See p. 570 above. 

2 See p. 586 below. 

3 On the Department's historical de-^^elopment, see H. B. Learned, The President'^ 
Cabinet (New Haven, 1912), Chap, xi, and J. M. Gaus and L. Wolcott, op. cit:, 
Chaps, i-v. A full picture of present departmental organization and functions will be 
found in any recent issue of the U, S. Government Manual. 
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many restrictions were imposed before the war with a view to curbing 
surpluses and maintaining prices. Generally, however, the objective has 
been the encouragement of production; and — aside from making .arable 
land available and safeguarding the American market by means of pro- 
tective tariffs — ^the two principal methods employed over the years have 
been scientific research and aid to agricultural education. 

The medium through which research of direct significance to agriculture 
is carried on is mainly a series of bureaus and services in the Department 
of Agriculture. The earliest function of the Department was, indeed, 
scientific investigation and dissemination of the information gained there- 
from; and notwithstanding later multiplication of activities in other 
directions, the Department is still by all odds the greatest research estab- 
lishment of its kind in the world.^ Of bureaus devoted particularly to 
investigation, seven of principal importance have to do with (1) agri- 
cultural and industrial chemistry, (2) animal industry, (3) dairy in- 
dustry, (4) entomology and plant quarantine, (5) plant industry, soils, 
and agricultural engineering, (6) human nutrition and home economics, 
and (7) agricultural economics.^ From these terms, one can easily deduce 
the general nature of the inquiries and experiments conducted by the 
various agencies, even though only an expert can completely understand 
and appreciate the technical procedures and objectives frequently in- 
volved. Still other x^its devoted not quite so exclusively to research, 
yet continually carrying on studies of significance, include (1) a Forest 
Service, which not only investigates forestry problems, but takes care 
of as many as 160 national forests (comprising over 176,000,000 acres) 
in thirty-three states and- territories, and shares responsibility with the 
Land Office and the Reclamation Service in the Department of the 
Interior for carrying out and extending the national conservation pro- 
gram gradually developed since 1900; ® (2) a Soil Conservation Service; 
(3) an Extension Service; and (4) an Office of Experiment Stations. 

The object of the investigative activities of the foregoing agencies is 
practical assistance to farmers; and this necessitates facilities for popu- 
larizing the results obtained. Much information, of course, is conveyed 
directly through the medium of widely distributed bulletins, reports, and 

1 Its staff contains more persons of scholarly attainment, and fewer appointed for 
political reasons, than that of any other of the departments. For a detailed study of 
it, see J. M. Gaus and L. Wolcott, op, cit., Chap. xv. 

2 Good summaries of the work of these bureaus will be found in any recent issue 
of the U, Government Manual, Detailed treatises (although out of date, and not 
always dealing with units as at present constituted) include G. A. Weber, “The 
Bureau of Chemistry and Soils,” Service Monographs (Baltimore, 1928) ; F. W. 
Powell, “The Bureau of Plant Industry/^ ihid^ No. 47 (Baltimore, 1927), and “The 
Bureau of Animal Industry,” No. 41 (Baltimore, 1927), J. Cameron, “The Bureau 
of Dairy Industry,” ibid.. No. 55 (Baltimore, 1929); and P. V. Bettere, “The Bureau 
of Home Economics,” f hid., No. 62 (Washington, 1930). The first six bureaus above 
named are grouped in a departmental division known as the Agricultural .Research 
Administration; the seventh, which is the Departments central statistical and eco- 
nomic research agency, is located in a more or less temporary division known as 
the Department of Agriculture and War Food Administration, 

^ See pp. 587-588 below. . 
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other printed documents. In these days of radio broadcasting, a good 
deal — ^notably such matters of immediate concern as market reports and 
weather predictions — is put on the air.^ But the federal government, 
in common with most of the state governments, has also committed 
itself to an ever-widening program of agricultural education in the 
stricter sense of the term. To begin with, the Morrill Act of 1862 and 
certain supplementary legislation bestowed upon the states, in proportion 
to their representation in Congress, some 10,840,000 acres of public land, 
under the condition that the proceeds thereof be used in each case to 
maintain one or more colleges devoted primarily (although other subjects 
might be taught)' to instruction in ^^such branches of learning as are 
related to agriculture and the mechanic arts/^ ^ From this arrangement 
arose the “land-grant colleges^' which dot the country today— in many 
states, e.g.y Indiana, Iowa, and Michigan, separate “agricultural and 
mechanical” colleges, in others, e.g,, Illinois, Wisconsin, and Minnesota, 
colleges forming divisions of the state university. Some states parted with 
their lands at absurdly low prices, and in 1890 a generous Congress started 
the practice — ever since maintained — of making direct appropriations 
from the federal treasury for additional aid to the institutions that had 
grown up. Simultaneously, Congress instructed the Department of the 
Interior to see that the colleges were carrying out the purposes for which 
the grants were made ; and out of this has de"^loped a substantial 
amount of federal control over curricula and other features. 

In such a domain as agriculture, research involves experimentation; 
and not only are first-hand investigations carried on at Washington, but 
as long ago as 1887 every land-grant college was required to maintain an 
experiment station, 'devoted particularly to inquiries conducted with re- 
spect to the conditions of climate, soil, and markets of the region adja- 
cent to the given station?^ Various forms of extension work are carried on 
also, with a view to bringing information directly to the farmer and his 
wife in their home; indeed, every one of the agricultural colleges now 
maintains a distinct division for the conduct of such work in both agri- 
culture and home economics.'*' 

Having shown the farmer how to “make two blades of grass grow 
where one grew before” and how to raise livestock more efficiently, the 
government found that it had created for itself a new and even greater 
problem. More farmers now had produce to sell; more had come to be 
dependent upon receipts from “cash crops”; any obstruction to the trans- 

1 T. S. Harffing, ‘informational Techniques of the Department of Agriculture/’ 
Pub. Opinion Qmr,^ !, 8B-96 (Jan., 1937). 

2 12 U. 8. Stcit- at Large, bOZ, Beginning with Ohio in 1802, Congress had been 
accustomed to grant public land to incoming states, to be used for educational pur- 
poses generally. See p. 586 above. 

3 M. Conover, “The Office of Experiment Service Monographs, No. 32 

(Baltimore, 1924). 

^ A plea for more effective cooperation between the Department of Agriculture 
and the land-grant colleges will be found in H. C. Byrd, “Needed— -Unity in Agricul- 
ture,” Siaie Oouernment, XVII, 280-283 (Feb,, 1944)* 
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portation of commodities to distant markets, or to the handling of snch 
commodities in the increasingly intricate processes by which they reached 
the consumer — any piling up of surpluses and depression of prices — was 
of deep concern. And when diflaculties at these points began to multiply, 
the farmer turned to his government for aid, especially in developing 
■markets, sustaining prices, and minimizing the effects of market manipu- 
lations engaged in by speculators and others for their own advantage. 
Down to 1929, such assistance took the form, chiefly, of (1) furnishing 
full, exact, and up-to-the-minute information concerning crop and mar- 
keting conditions and prospects, both at home and abroad; (2) estab- 
lishing and maintaining uniform grades and standards for commodities 
handled through the channels of interstate and foreign commerce; (3) 
regulating bonded warehouses and stockyards, licensing commission 
merchants, brokers, and others who handled or dealt in perishable farm 
products, and in other ways protecting the producer against discrimina- 
tion and fraud ; and (4) protecting him against the operations of specu- 
lators dealing in “futures,’^ i.c., engaging to deliver stipulated quantities 
of a given commodity on a given date at a given price, and depending 
for profit upon forcing down the buying price — ^the price received by the 
farmer — in the meantime. All measures taken on these lines, however, 
failed to yield farmers as a class a proportionate share of the prosperity 
which the country considered itself to be enjoying in the period 1921-29; 
and a comprehensive Agricultural Marketing Act of the last-mentioned 
year, designed to reenforce the earlier measures and carry them farther, 
through the instrumentality of a Federal Farm Board amply equipped 
with both powers and money, brought no better results. Thus the problem 
was no new one when the Roosevelt Administration took it over, in a 
period of dire distress for not only agriculture but industry and business 
as well. 

The National Recovery Act of 1933, dealt with in the preceding chapter, 
was designed primarily to stimulate revival of trade and industry. Not 
only, however, did agriculture stand in at least equal need of assistance, 
but without improvement of its status commercial and industrial revival 
could not go far. Accordingly, under impetus supplied by the newly 
installed Administration, Congress^ — ^invited by the President to enter “a 
new and untrod path” — ^bracketed with the Recovery Act an Agricultural 
Adjustment Act designed to benefit the farmer through crop curtailment 
and marketing regulations. 

The new legislation had various objectives, but its basic aim was clear 
and simple, i.e., to increase the farmer’s purchasing power by raising 
the prices which he received for his products — ^prices which at the time 
were so depressed by accumulated surpluses that frequently they did not 
even cover the cost of production. More specifically, the goal was 
'^parity,” that is, a price level at which farm products would have the 
same purchasing power as in the arbitrarily selected but favorable base 
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period, 1909-14.^ To achieve this, the farmer was to be helped to plan his 
production to fit the demands of existing markets, thereby avoiding unsaT 
able surpluses ; and it seemed necessary likewise to extend control over peo- 
ple engaged in '^processing’' agricultural commodities, t.e., preparing them 
for use, and over traders in such commodities as well. Asserting that 
the depressed condition of agriculture had ^'burdened and obstructed the 
normal currents of commerce” in farm products, the authors of the act 
sought to give their handiwork a valid constitutional foundation by 
putting it forth as a measure by which such burdens and obstructions 
were to be removed. 

The task of carrying out the policies embodied in the act was assigned 
to the appropriate executive department — ^more specifically, to the secre- 
tary of agriculture, 2 to whom was given unprecedented authority to re- 
duce the market supply of basic agricultural commodities and to regulate 
the marketing of all such products. One major feature was the effort to 
restrict production — an end to be attained chiefly by the novel means 
of voluntary agreements by farmers to reduce acreage planted, to plow 
under a percentage of crops already growing, to kill surplus pigs, and 
otherwise to curtail their output of marketable commodities. Compensa- 
tion was provided in the form of cash bounties or subsidies paid to 
farmers in varying stipulated proportions; and funds for the purpose 
were to be secured largely from ''processing taxes” levied upon manufac- 
turers of cotton goods, millers, meat-packers, and other processors of 
agricultural products to which the terms of the act applied® — the taxes, 
in turn, being passed along in the form of higher prices to consumers. In 
June, 1934, when the act had been in operation one year, the national 
administrator testified that three million farmers, having concluded that 
they at least had nothing to lose, had signed production-control contracts 
for cmtailing output, thereby withdrawing from surplus production about 
forty million acres; that the farmer's cash income, including benefit pay- 
ments, had risen by thirty-nine per cent; and that the buying power of 
farm commodities had improved by twenty per cent^ 

Along with production, the act dealt also with marketing; and here, 
too, the secretary of agriculture was endowed with new and sweeping au- 
thority, ia., to enter into marketing agreements with processors and others 
engaged in handling any agricultural commodity "in the current of in- 
terstate or foreign commerce” — and the making of such agreements was 

iln the case of tobacco, the base period was August, 1919, to July, 1929. See 
J. D. Black, Parity, Parity, Parity (Cambridge, Mass., 1942). 

2 For the purpose, an Agricultural Adjustment Administration was organized in 
the Department, but on a largely autonomous basis. 

3 Originally seven, i.e,, wheat, cotton, field corn, rice, tobacco, hogs, and milk and 
its products. Later additions were beef and dairy cattle, peanuts, rye, barley, flax, 
grain sorghums, sugar beets, sugar cane, and potatoes. 

4 C. C. Davis, “One Year of the N. Y, Times, June 4, 1934; S. C. Wallace, 

The New Deal in Action, Chap, xi; H. A. Wallace, New Frontiers, Chaps, xm-xvi; 
L. M. Hacker, “Ploughing the Farmer Under , HarpePs May,, CLXIX, 60-74 (June, 
1934). 
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declared to be not a violation of the anti-trust laws. Of even greater 
importance was the power conferred to issue, or to refuse, revocable 
licenses (and to fix their terms) permitting processors and others to 
handle, in the current of interstate or foreign commerce, amj agricultural 
commodity or ^^any competing commodity.^^ The object, of course, was 
to enable the secretary to prevent — or eliminate — ^unfair prices and prac- 
tices.^ 

Almost from the day of enactment, the constitutionality of the The 
Agricultural Adjustment Act was questioned, attacks centering chiefly dedark 
upon the processing taxes — ^^the heart of the law.’^ Hundreds of cases SJ™' 
appeared in the federal courts challenging the right of the government (wzq) 
thus to employ the taxing power as a means of bringing about national 
regulation of agricultural production, and in a six-to-three decision ren- 
dered early in 1936,^ the Supreme Court pronounced the taxes unconsti- 
tutional, asserting that they were not taxes in the true sense (that is, 
levies for the support of the government) , but rather exactions from one 
group to provide benefits for another — a device, too, by which Congress 
had presumed to invade a field reserved to the states under the Tenth 
Amendment and therefore outside the sphere of the national government.^ 

A New Approach to ^^Parity^^ 

Invalidation of the processing taxes was a severe blow both to govern- 
ment revenues and to farmers, who could no longer hope to receive the 
benefits, or bounties, which the processing taxes had provided.^ If such 
assistance and government control of production were to continue, ob- 
viously a new plan must be devised under constitutional authority other 
than the taxing power. A starting point was found in the long-assumed 
right of Congress to provide for conservation of the nation natural 
resources; and in a Soil Erosion Act,® passed in 1935, following wide- TiieSou 
spread devastation and distress wrought by floods and sand-storms, Con- Act 
gress had unwittingly provided a foundation upon which a new farm-aid 
and crop-control program could be projected. 

1 By fixing prices, establishing quotas for producers, providing rules of fair com- 
petition, and setting up boards of control, marketing agreements under the act 
brought into existence a far greater amount of cooperative marketing than previously 
existed. Closely related to the Agricultural Adjustment Act were the Bankhead 
Cotton Control Act of 1934, the Kerr-Smith Tobacco Control Act of 1934, and the 
Warren Potato Act of 1935. 

2 United States t?. Butler, 297 U. S. 1 (often referred to as the Hoosac Mills case); 

2 The marketing provisions of the law were reenacted after the decision. 50 U. A 

S tat. at Large, 24:Q. 

^ The co*st of the A.A.A. to the national treasury, and ultimately to the public 
as consumers and taxpayers, was approximately $1,700,000,000, of which about $900,- 
000,000 was recovered through the processing taxes. While the. system was in opera- 
tion, a heavy increase in farm income took place. In part, the A.A.A. was no doubt 
responsible; but there were other influences at work, and some students of the 
subject consider these the most important; For a good analysis, see Anon., ''Farm 
Policies Under the New Deal,’’ Pub. Affairs Pamphlets, No. 16 (New York, 1938). 

. ^ 49 U. 3. Stat. at Large, 163. The administration of this act falls to the Soil Con- 
servation Service in the Department of Agriculture. See Anon., "Saving Our Soil,” 

Pub. Affairs Pamphlets, (New York, 1937). 
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The measure had declared it to be 'The policy of Congress to provide 
permanently for the control and prevention of soil erosion and thereby 
to preserve natural resources, control floods, prevent impairment of reser- 
voirs, maintain the navigation of rivers and harbors, protect public health 
and public lands, and to relieve unemployment”; and, believing that an 
indirect production-control plan, if tied in with this soil conservation 
measure, would pass the test of constitutionality. Congress, in February, 
1936, passed a Soil Conservation and Domestic Allotment Act ^ erecting 
a new edifice of farm relief and making production control incidental to 
soil conservation. As in the A.A.A., restoration of the pre-war purchasing 
power of the farmer by cutting down surpluses was the end sought; but 
the goal was now to be reached by a new route. Instead of paying boun- 
ties to farmers directly for curtailing production, benefit payments are 
made to them under the new statijte if they voluntarily cooperate with 
the government in the work of soil conservation, especially in shifting 
land from soil-depleting crops to soil-conserving or soil-building crops or 
practices; and, whereas under the Agricultural Adjustment Act bounties 
were restricted to producers of one or more of some fifteen specified crops, 
under the 1936 measure every one became eligible to participate. It so 
happens that the very crops whose production the government had mainly 
sought to curtail under the A.A.A. as being responsible for the unmarket- 
able surpluses of preceding years are also those principally responsible 
.for soil depletion; and in providing for benefit payments to farmers 
diverting portions of their land from such crops as corn, cotton, tobacco, 
and wheat to others of a soil-building character, such as alfalfa and 
clover, the government was killing the proverbial two birds with one 
stone. Bounties go also to farmers turning land from cultivation to pas- 
turage.^ No special taxes, like the A.A.A. processing taxes, are levied to 
meet the payments entailed; instead, all are met out of general funds 
accruing to the government through the ordinary channels of taxation. 
Constitutionally, they are presumed to rest upon the power to levy taxes 
and appropriate money for the general welfare— procedures to which 
the Supreme Court takes no exception. For administering the system, 
the Agricultural Adjustment Agency in the Department of Agriculture 
is primarily responsible; and it operates through state, county, and com- 
munity committees elected by participating farmers from their own 
number. 

Inasmuch as the Soil Conservation and Domestic Allotment Act failed 
to provide any direct production control, it was soon found inadequate 

^ 4:% V . S. Slat, at Large, 114B. 

2 Shortly after the adoption of the Soil Gonservation and Domestic Allotment Act, 
Congress, in April, 1936, gave advance and blanket approval to interstate compacts 
having as their chief purpose the regulation of the production and marketing of 
tobacco. The act (49 XJ. S. Stat, at Large/ 19Z9) envisaged the cooperation of the 
principartobaccp-producing states; and such compacts as are made must be along 
the lines of a tobacco-control act passed by. the Virginia legislature in March, 1936. 
No interstate compacts on the subject have as yet been adopted. 
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to prevent the accumulation of price-depressing surpluses. In 1938, there- 
fore — a year in which surpluses, already staggering, promised to be 
further swollen by bumper crops — Congress passed a new Agricultural 
Adjustment Act,^ making p’rovisioii, like its ill-fated predecessor, for an 
extensive system of crop control, but scrupulously avoiding processing 
taxes and any other devices likely to meet with judicial disapproval. 
Continuing the soil conservation program of 1936, the measure sought 
to insure direct production control by authorizing acreage allotments or 
quotas for states, counties, and individual farms, covering five commodi- 
ties (wheat, com, cotton, rice, and tobacco) and, in addition, authorized 
the secretary of agriculture to set up marketing quotas for these crops 
when in any given year the total supply of a commodity promised to 
exceed the normal supply by a stipulated percentage, and with penal- 
ties for sales in excess of such quotas.^ Farmers adhering to the quotas 
assigned them were to receive parity payments in addition to the boun- 
■ ties received for conservation practices. The most distinctive features 
of the new A. A. A. appeared, however, (1) in provisions encouraging the 
systematic storage of surpluses of big-crop years for use in years of 
shortage, thus removing them from the market when prices were too 
low, and (2) in a provision for wheat-crop insurance, undertaking to 
protect producers against loss in yields due to such unavoidable causes 
as drought, flood, insect infestation, and plant disease. Insurance costs 
(ie,, premiums) were made payable by the insured to the government 
either in cash or in surplus wheat, the latter being utilized to form the 
major part of a government-held “ever normal granary’^ in that com- 
modity, ready to be sold for the benefit of the farmer if and when his 
crop in succeeding years should fall below the average yield per acre; 
and in 1941, the same insurance plan was extended to cotton.® 

Independent of the new A.A.A., but designed to reenforce its provi-^- 
sions for reducing surpluses, were three other expedients: (1) export 
subsidies for wheat, cotton, and cotton goods; (2) provision of free lunches 
for several million under-nourished school children; and (3) the distribu- 

3- 52 U. 8. Stat. at Large, 31. 

2 In form at least, the voluntary character of the system was maintained by a 
provision that no quota might become effective unless, on a referendum being taken, 
as many as two-thirds of the producers favored it. See L. V. Howard, “The Agri- 
cultural Referendum,” Pub. Admin. Rev., II, 9-20 (Winter, 1942). 

3 A Federal Crop Insurance Corporation was set up in the Department of Agricuh 
ture to administer this insurance system. See J. C. Clendinin, Federal Crop Insurance 
in Operation (Palo Alto, Calif., 1942). 

Confidence that the new Agricultural Adjustment Act would be sustained by a 
Supreme Court which, in any event, was by 1938 giving strong evidence of liberal- 
ization, was vindicated by decision in 1939 (Mulford v. Smith, 307 U. S. 38) up^ 
holding the marketing provisions as applied to tobacco, and by another in 194*1 
(Wickard t;. Filbum, 317 U. S. Ill) approving the imposition of a penalty for wheat 
produced in excess of a prescribed quota, even when the excess was consumed on the 
farm where it was raised. In the latter case, the Court held that the excess wheat, 
even though grown for home consumption, “exerts a substantial economic effect Jn 
interstate commerce” because “it supplies the need of the man who grew it, which 
would otherwise be reflected by purchases in the open market.” In this sense, the 
Court held, home-grown wheat “competes with wheat in commerce.” 
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tioii of food stamps among eligible low-income families, to be used in 
exchange for specified surplus commodities (including cotton) at local 
stores — a device, however, terminated, under wartime conditions, in 

1943 , ^ 

Some Wartime Developments 

Little did the authors of these various crop-restriction and surplus- 
reduction programs dream that the day was coming when the country's 
top problems in agriculture would be those of increasing production and 
building up surpluses.^ But so it turned out — and before the new A. A. A. 
had been in operation long enough to enable any full estimate of its 
effectiveness to be framed. Even before the United States entered the 
war, the expanding need for American foodstuffs in the war-torn democ- 
racies, the augmented assistance to them authorized by the “lend-lease^^ 
legislation, and the growth of consumer demand in our own country 
arising from our defense effort, impelled the Department of Agriculture 
to announce a farm program for 1942 calling for ^The largest production 
in the history of American agriculture/^ The increases mainly contem- 
plated were in what had previously been considered non-basic com- 
modities — 'Chiefly such foodstuffs as poultry, eggs, milk and other dairy 
products, meat, vegetables, and sugar. Basic crops with a long record 
of surpluses — ^wheat, cotton, tobacco, and rice — continued under some- 
what restricted production and marketing until 1943; although com 
acreage (corn being a feed grain) was allowed to be considerably in- 
creased, and the 1943 crop proved the largest in a decade. As a result of 
heavy feeding of wheat also to livestock, and of its use in the production 
of alcohol, that grain was, by 1943, fast moving from a surplus to a 
deficit situation; and early in the year the War Food Production Ad- 
ministration removed all wheat-acreage and marketing restrictions, with 
the result that the 1943 crop became the second largest on record. Not 
only so, but in midsummer the same authority asked wheat-growers to 
step up their 1944 acreage to sixty-eight million, as compared with 
somewhat over fifty-four million seeded the previous year. Finally, in 

1944, all effort to control food production, save by voluntary means, was 
abandoned, although restrictions were retained upon the production and 
marketing of tobacco.® 

1 S. Herman, Food Stamp Plan; A Study in Law and Economics/^ /owr. o/ 

XIII, 351-359 (Oct., 1940), and XIV, 11-35 (Jan., 1941) ; /The Food Stamp 
Plan Terminates.” tbfd., XVI, 173-194 (July, 1943). 

2 Without Congress or the country knowing much about it, experts in the Depart- 
ment of Agriculture had, however, been alive to the possibility of a world upheaval; 
and the relative ease with which the Department adapted itself to the new situation 
after 1939 is explained largely by these experts^ foresight and preparation. 

s In line with this radically changed situation, the Agricultural Appropriation Act 
for 1944 withdrew all financial support from the wheat and cotton insurance pro- 
grams, providing only suflicient funds to carry out insurance cantracts applying to 
1943 crops. 

Crop insurance, however, was endorsed by both major parties in their 1944 
platforms; and by the end of the year, Congress had set up a permanent insurance 
astern for wheat, cotton, and fiax, and provided experimental projects or trial 
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Within a year after Pearl Harbor, the well-being of the people and 
the prosecution of the war itself were menaced by rising prices and 
by a growing danger of run-away inflation; and agriculture was deeply 
involved. Early in 1942, a pow^'erful farm bloc in Congress contrived to 
write into a basic Emergency Price Control Act a provision prohibiting 
ceilings on food products until farm prices had gone, on the average, 
sixteen per cent beyond ^^parity prices^^ — ^parity, it will be recalled, being 
a level of piices at which farm products would have the same purchasing 
power as during the five-year period preceding the first World War. 

Thus shielded, farm prices mounted steadily; and in September Presi- 
dent Roosevelt informed Congress that with a view to keeping the cost 
of living within bounds, the recent prohibiting clause would have to be 
repealed, and, further, that if it were not repealed by October 1, he, 
acting under his authority as commander-in-chief, would disregard its 
restrictions and proceed independently to carr^r out an anti-inflationary 
program entailing both wage stabilization and fixing of farm prices con- 
siderably below “parity.’^ Amid loudly voiced protests against this 
threatened suspension of national law by independent executive action 
(in a situation in which no charge was made, or could be made, that 
presidential prerogatives had been encroached upon), Congress went to 
work on bills ostensibly aimed at accomplishing the desired purpose; 
and shortly after the presidential dead-line was reached an act was 
passed authorizing the chief executive to stabilize not only farm prices, 
but wages and salaries. In the case of farm prices, however, the measure 
went only half-way; because ceilings might not be fixed below either 
parity or the highest market levels between January 1 and September 
15, 1942, whichever was higher. Thenceforth, the consumer had better 
protection against sky-rocketing food costs, yet with the farmer enjoying 
a prosperity limited only by an inadequate labor supply.^ 

To meet problems of the war, the Department of Agriculture has been Adminis- 
obliged to alter its organization in many respects, to set up new service read^^ 
units, to broaden and reorient its scientific work, and to establish new 
relations with other public agencies. From 1942, the Department has 
functioned as a food administration; and to promote its efficiency as 
such, a reorganization was brought about by executive order in Decem- 

insarance of other crops /^on which actuarial data is available/’ such as com,^ ^ 
tobacco, rice, peanuts, soy-beans, sugar beets, and citrus fruits. Public Law No. 551, 

78th Cong., 2nd Sess. See *^How Farmers Can Get Crop Insurance,” 

Feb. 2, 1945, p. 30. 

^ N. A. Bailey, “Are the Fanners Playing Fair?/’ Cun. Mist., II, 109-112 (Apr., 

1942). On the control of inflation by agricultural price stabilization and subMdies, see 
Report oj the Department oj Agriculture 27-38; thwf. (1943), 31-44. Mean- 

while, Congress has given pledges that farm prices will be held relatively high for a 
'period after the war, regardless of general economic conditions; and out of this 
may arise some perplexing problems. 

Before the close of 1942, a towering difficulty had come to be that of maintaining 
and recruiting a supply of farm labor, in the face of calls to military service and of 
demands of urban industry, adequate to keep production at the peak levels urgently 
needed.' . 
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ber of that year. All agencies concerned with the production of food and 
fibers were united in a Food Production Administration; ail having to 
do with the processing, storage, allocation, and distribution of food 
were consolidated in a Food Distribution Administration; and the Com- 
modity Credit Corporation— an establishment existing since 1933, placed 
in the Department of Agriculture in 1939, and empowered under its 
Delaware charter to buy and sell, lend upon, or otherwise deal in agricul- 
tural and other commodities— was directed to operate at the behest of, 
and in close cooperation with, the new Administrations. Finally, in 
March, 1943, the two Administrations, together with the Commodity . 
Credit Corporation and the Extension Service, were consolidated into 
an Administration of Food Production and Distribution ; and with name 
changed to War Food Administration, this agency is now functioning 
under the direction and supervision of a War Food Administrator, re- 
sponsible directly to the president.^ To the War Food Administrator it 
falls to determine military, civilian, and foreign food requirements, to 
formulate and carry out programs for producing the supplies necessary 
to meet these requirements, to assign priorities and make allocations of 
food for all purposes, to fix the quantities available for civilian rationing, 
and to handle matters of policy relating to agricultural labor.^ 

Credit Facilities 

In concentrating to this point upon the basic matters of production 
and marketing, we have by-passed another very important activity of 
the prewar period, and one to which we now must turn briefly, ie., 
assistance to the farmer in the form of credit facilities. 

Farmers desiring to acquire land, make improvements, or carry over 
crops in the hope of a better market frequently have to borrow money. 
Long ago it became apparent that they had less easy access to funds than 
did industrial interests, and were required to pay higher interest rates; 
and after a commission appointed by President Wilson looked into the 
matter, Congress, in 1916, passed an act creating a nation-wide farm 
loan system^ operating under a Federal Farm Loan Board. In a leading . 
city of each of twelve districts into which the country was divided for 
the purpose was established a federal land bank, with capital subscribed 
mainly by the United States, and endowed with power to issue tax-exempt 
bonds to raise money with which to make loans secured by mortgages on 
landed property. The banks lent money, however, not directly to indi- 
vidual farmers, but to groups of ten or more organized voluntarily in 
what were known as national farm loan associations. An association re- 

^ The Administrator's functions in connection with priorities and rationing are 
exercised through the Office of Price Administration and Civilian Supply. See pp. 
689-690 below. 

^ Concerning the government's wartime activities in the field of agriculture, much 
may be learned from the annual reports^ of the Department of Agriculture for 
1942-44. Cf. J. L. McCamy, ‘Agriculture Goes iio Pttk, Adrnm II, 1-8 
(Winter, 1942). 
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ceived applications from its members, approved or rejected them, took 
and endorsed mortgages on the applicants' property, and, on the basis 
of these, secured fronl the banks the funds which it passed out in the 
form of loans to its members. The same act of 1916 also authorized the 
formation of joint-stock land banks, with capital stock subscribed wholly 
by private individuals, and enjoying about the same privileges and per- 
forming the same functions as the federal land banks. And to complete 
the structure, an act of 1923 instituted a series of twelve intermediate 
credit banks designed especially to serve the farmer who wanted, not long- 
term credit, but loans for a few months or a year, and loans secured, not 
on land, but on livestock, corn, wheat, or other commodities. 

By 1933, it was plain that larger facilities for agricultural credit would 
have to be provided; in the preceding five years, a tenth of the country's 
farms had been sold at public auction to satisfy creditors, and the num- 
ber of such sales was steadily increasing. Already, the act which created 
the Reconstruction Finance Corporation in 1932 had empowered that 
agency to organize regional agricultural credit corporations in the twelve 
federal land-bank districts, with a capital in each case of not less than 
two million dollars subscribed by the Corporation. Loans made by these 
institutions to farmers and stock-men had helped, but not enough ; and 
a Farm Relief Act of 1933 authorized the Corporation to allocate to the 
farm loan commissioner (later known as the land-bank commissioner) 
the sum of two hundred millions, to be used in making loans to farmers, 
secured by first and second mortgages. The act likewise provided working 
capital for farm operations and made possible the redemption or re- 
purchase of farm property lost under foreclosure proceedings between 
July 1, 1931, and May 12, 1933. In time, other steps were taken. A cen- 
tral bank for cooperatives, with a regional bank in each of the twelve 
federal land-bank districts, was established to serve twelve thousand or 
more cooperative buying and selling associations among farmers of the 
country; twelve production credit 'corporations were set up, one in each 
city having a federal land bank, to provide short-term credit for all types 
of farm and ranch operations; as mentioned above, a Commodity Credit 
Corporation was brought into existence by executive order of October, 
1933, with power to buy, hold, sell, lend upon, or otherwise deal in such 
agricultural commodities as might be designated from time to time by the 
president; and a Federal Farm Mortgage Corporation, created by Con- 
gress in June, 1934, was empowered ‘to issue tax-exempt bonds (guar- 
anteed by the government) to the extent of two billions— bonds which 
might be exchanged for others held or issued by federal land banks, 
thereby increasing the resources of the land banks available for the 
refinancing of farm mortgages.^ 


m 


1 After one act of Congress providing for moratoria on tlie foreclosure of farm 
mortgages was pronounced unconstitutional by the Supreme Court in 1935 (Louisville 
Joint-Stock Land Bank u. Eadford, 295 U. S. 555), another on somewhat difierent 
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The upshot of these and other measures is that in each of the twelve 
federal land-bank districts there is now a federal land bank, a federal 
intermediate credit bank, a bank for cooperatives, and a production 
credit corporation — ^the four forming a single administrative unit, and 
the whole comprising a truly gigantic framework of agricultural credit 
institutions. The management of the entire system, including the Com- 
modity Credit Corporation, furthermore, has been gathered into the 
hands of a single coordinating authority, the Farm Credit Administra- 
tion, originally created by executive order in 1933, incorporated into 
the Department of Agriculture in 1939, and permanently superseding 
the Federal Farm Board and a long list of cognate agencies. 

How serviceable the system will prove in the long run remains to be 
disclosed; the problems of the farmer, under modern national and inter- 
national conditions, are too complicated to be solved by mere access to 
loan funds. If, however, it be agreed that a prime essential is to enable 
the farmer to retain possession of his land, and to continue supporting 
his family from it notwithstanding ups and downs in general agricultural 
conditions, it would seem that facilities to that end could hardly have 
been provided more generously by an anxious government, constantly 
prodded, as of course it has been, by a powerful farm lobby. Even by 

1936, a total of over three billion dollars had been placed at the disposal 
of farmers by the agencies mentioned; an epidemic of foreclosures which 
at one stage had prompted farmers in some sections of the West to band 
together to intimidate purchasers, close courts, and terrorize judges had 
been stayed; and hundreds of thousands of farmers had been enabled 
to liquidate their debts. During the. present war, the various services 
have been expanded to meet new needs, with farmers urged to use their 
surplus funds in a period of high income to pay their debts and purchase 
war bonds. 

Rwrol Betterment 

From activities directed to the scientific and economic aspects of 
farming, the Department of Agriculture has moved on in later years, 
especially .since 1933, to what may be termed broadly the human, or 
social, aspects of the occupation. Impelled to do this by rural backward- 
ness and distress brought sharply to view by the economic depression of 
the thirties, it now regards as part of its regular job the systematic pro- 
motion of better living conditions in rural communities.^ Only a few out- 
standing services of this nature can, however, be mentioned here. 

lines was upheld (Wright v. Vinton Branch Mountain Trust Bank, 300 IT. S. 440) in 

1937. As a result, large numbers of fanners have been able to procure adjustments 

with their creditors and retain their land. . . ‘ 

1 This function it shares, of course, with establishments such as the Department of 
Labor, the Public Health Service, ^ and the Office of Education ; and all have drawn 
inspiration and guidance from private agencies such as the (Country Life Commis- 
sion appointed by President Theodore Roosevelt nearly forty years ago. For a broad 
treatment of the subject, see J. M. Gaus and L. Wolcott, op. cit., Chap xi. 
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The agricultural: credit institutions described above are designed 
marily to benefit farmers who own, or have an ownership interest in, the tenants 
land they cultivate. There is another great agricultural class that cannot 
avail itself of these credit agencies, for the reason that those who belong 
to it own no land and little, if any, other property that might serve 
as a credit basis for loans. These less fortunate people are the tenant 
farmers, share-croppers, and farm laborers, who since 1880 have been 
steadily, if not alarmingly, increasing in proportion to the number of 
farm-owners. They are the people who give rise to what is called the farm 
tenancy problem; and the areas where most of them live, in Southern 
and Southwestern states, form our ^^rural slums/’ Following a penetrat- 
ing, and fairly startling, report in 1937 on the conditions and outlook 
of these submerged elements, submitted by a 'committee on farm tenancy 
appointed by President Franklin D. Roosevelt, Congress in the same 
year passed the Bankhead- Jones Farm Tenant Act,^ under which the 
government, operating through state and local machinery terminating 
in county committees of fanners, not only makes outright grants to meet 
emerging situations, but makes forty-year loans on easy terms to farm 
tenants, farm laborers, and share-croppers to enable them to acquire 
homes and lands of their own, and likewise '^rehabilitation loans” for the 
purchase of livestock and farm equipment, for refinancing indebtedness, 
and for family subsistence. The administration of the act falls to one of 
the newer agencies in the Department of Agriculture, the Farm Security 
Administration.^ 

The depression of the thirties focused attention upon between three 2. im- 
and four million "economic refugees,” many of whom dwelt in the de- 
pressed mining and manufacturing regions of the East and Middle West, 
although the majority were extracting a meager living from dying cotton 
lands in the South, from the dry and exhausted arable and grazing lands 
of the West and Southwest, and from the cut-over timber areas of the 
North and Northwest. To remove these millions from public relief rolls, 
and keep them off, the national government launched, in 1935 and suc- 
ceeding years: (1) a "land-use program,” directed toward taking some 
ten million acres of substandard or submarginal land out of crop pro- 
duction and turning it to proper uses; ® (2) a "resettlement program,” 
designed to provide adequate homes and good farm lands for people 
toiling on substandard land; (3) a "rehabilitation program,” having for 
its primary purpose reestablishment of the credit of indigent farmers 
living on reasonably satisfactory land; and (4) a "suburban program,” 
looking to the development- of "model” communities on the outskirts 

TJ, 8. 8tat. at Large, W. 

2 p,. B. Vance, “Farmers Without Land,” Puh, Affairs Pamphlets, No. 12 (New 
York, 1937); Law and Contemporary Problems, IV, 423-575 (Oct., 1937), series of 
articles on farm tenancy. In the first two years, loans totalling $232,410,000 were 
made to 650,000 farm families. 

^ E.g.j by turning the farms back to forest or pasture, or by converting them into 
wild-lffe refuges or parks. v ^ ^ ^ 
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electrifi- 
cation 


of urban areas, for the benefit of low-income city workers and suburban 
farmers^ Management of these various enterprises, stemming from dif- 
ferent roots, was at first (1935) intrusted to an independent establish- 
ment known as the Resettlement Administration, but in 1937 was 
transferred to the newly created Farm Security Administration in the 
Department of Agriculture, to which, as indicated above, was assigned 
also the administration of the Farm Tenant Act. 

In providing electrical energy for the rural sections of the nation, the 
United States has lagged far behind other important countries; and it 
was to change this situation that Congress, in May, 1936, passed a Rural 
Electrification Act launching a long-time program aimed at bringing 
cheap light and power to American farms so as to lessen the drudgery 
of the farmer and his wife and supplement the farm^s income-producing 
equipment. An appropriation of $410,000,000 was made for a ten-year 
period beginning July 1, 1936, and a Rural Electrification Administration 
was set up to manage the fund and carry out the project.^ Half of the 
fund is being used for self-liquidating loans to individuals, associations, 
or corporations, and to sj^ates or local-government bodies, to enable them 
to build transmission lines and buy generators for furnishing electrical 
energy to people living in rural areas who are not receiving central station 
services, the other half being lent to individuals to finance the wiring 
of farm buildings and to instaS electrical and plumbing appliances and 
equipment. No direct grants of funds are made, assistance being confined 
to management guidance and to interest-bearing loans made only after 
investigation has shown that a project will be self-liquidating.^ R.E.A.- 
financed lines are today (1945) serving Army camps, Navy and Coast 
Guard stations, cinnabar and manganese mines, oil fields, vocational 
training centers, and a variety of rural centers, and have been of in- 
calculable aid to wartime agriculture.'^ 

On the theory that a family in good health is a better credit risk than 


^ Greenbelt, Maryland, seven miles from Washington, became, in October, 1937, 
the first of these communities to be opened for occupation. See C. Larson, ^Ureen- 
belt, Maryland; A Federally Planned Community Nat\ Mun. XXVII, 413-420 
(Aug., 1938). 

2 First established by executive order in 1935 as an independent agency, the Ad- 
ministration was transferred in 1939 to the Department of Agriculture. 

^ The law is presumed to be so drawn as to avoid competition with existing utility 
systems. Private companies have, however, been extending their lines in many places 
to forestall government-financed cooperatives from being formed. 

^ 4 By July 1943 ^ the R.E.A. bad advanced some $466,000,000 to 868 borrowers, , 
including 795 locally owned cooperatives organized for the specific purpose of ex-, 
tending rural electrification, with the result that electric service had been brought 
for the first timeto a million farms. The percentage "of electrified farms had increased 
from about ten in 1935 to forty, although, of course, partly as a result of extension 
of private utility lines. On the importance of farm electrification to wartime agri- 
culture, see Report of the Department of Agriculture (1942), 210-212; ibid., (1943), 
236-238 ; Report of the Administrator of the Rural Electrification Administration 
(1943), 1-6. Cf., tl S, Governinent ManuM (Bummer, 1944), 555-559; J. King, 
*The E.E.A. — ^A New Deal Venture in Human Welfare,’’ Public Utilities Fort,, 
XXI, 398-407 (Mar. 31, 1938);, R, Stewart, ‘bringing Power to the Farm, ibid,, 
XXVII, 579-587, 651, 663 (May 8, 22, 1941). , 
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a family in poot health, the Farm Security Administration has developed, 
since 1938, a medical-care program for its .clients; and thus while Con- 
gress and the general public have been debating the prickly issue of 
^^state medicine, one federal agency '^has jumped the legislative gun 
and instituted its own pro^am of socialized medicine/' ^ The Security 
Administration is now fostering group-health plans, worked out in co- 
operation with physicians,ln more than a third of the three thousand 
counties in the United States, and under them in 1943 more than 110,000 
farm families, or about 572,000 persons, were obtaining medical care by 
payment of annual fees within their means. Besides general physicians^ 
care, services often cover emergency surgery, limited hospitalization and 
prescribed drugs, and, in many cases, dental care.^ 

REFERENCES 

M. Paxnsod and L. Gordon, Government' and the American Economy (New York, 
1941), Chap. V. 

D. C. Blaisdell, Government and Agriculture (New York, 1940) . 

J. M. Gaus and L, 0. Wolcott, Public Administration and the Department of Agri- 
culture (Chicago, 1940). 

C. R. Ball, Federal, Etate, and Local Administrative Relations in Agriculture, 
2 vols. (Berkeley, 1938). 

G. Baker, The County Agent (Chicago, 1939). 

C. B. Smith and M. C. Wilson, The Agricultural Extension System of the United 
States (New York, 1930). * 

E. S. Sparks, History and Theory of Agricultural Credit in the United States (New 

York, 1932). 

E. L. Butz, The Production Credit System for Farmers (Washington, D. C., 1944). 

W. Gee, The Social Economics of Agriculture (New York, 1932). 

R. G. Tugwell, The Battle for Democracy (New York, 1934). 

E. deS. Brunner, The Farm Act of 1933 (New York, 1934). 

H. A. Wallace, America Must Choose (New York, 1934). 

, New Frontiers (New York, 1934). 

C. T. Schmidt, American Farmers in the World Crisis (New York, 1941) , 

A. F. Oehman, “The Agricultural Adjustment Act of 1938,” Georgetown Law Jour., 
XXVI, 680-694 (Mar., 1938). 

G. Garrett, “The A.A.A. in Its Own Bust Bowl,” Sat. Eve. Post, CCXII, 12, 33 ff. 
(Mar. 2, 1940). 

J. D. Lewis, “Democratic Planning in Agriculture,” Amer. Polit. Sci. Rev., XXXV, 
232-249, 454-469 (Apr., June, 1941). 

Department of Agriculture, Miscellaneous Publications, No. 88 (1934), “The U. S. 

Department of Agriculture; Its Structure and Functions,” 

Service Monographs, as cited in footnotes above. 

Farmers in a Changing World: The Yearbook of Agriculture (Washington, D. G., 
1940). 

Annual report of the secretary of agriculture, the administrator of the Farm Security 
Administration, the administrator of the Rural Electrification Administration, etc. 

1 S. Lubell and W. Everett, “Rehearsal for State Medicine,” Sat. Eve. Post, CCXI, 
22 £f. (Dec. 11, 1938); H. Heilman, “The Farmers Try Group Medicine,” Harpefs 
Mag., CLXXJni, 72-80 (Dec., 1940); Report of the Administrator of the Farm 
Security Administration (1940), 21-24. 

2 Proposals are now (1945) pending in Congress to amend the Social Security Act of 
1935 (see pp. 625-626 telow) so as to provide medical and hospital care, on the one 
hand, for persons of average income and, on the other, for the indigent. 


4. Med- 
ical care 


CHAPTER XXX 


Slow 
awaken- 
ing of 
the peo- 
ple on 
the sub- 
ject 


THE CONSERVATION OP NATURAL RESOURCES 

Perhaps it is inevitable that an energetic and expanding people eagerly 
possessing itself of a virgin country richly endowed by nature should 
be guilty of spoliation and waste. So, at all events, it has been in the 
United States, where for a hundred years good land was so abundant, 
and forest, mineral, and other resources so apparently inexhaustible, 
that no generation troubled itself greatly about economical use in its 
own day or possible shortage later on.^ Toward the close of the nineteenth 
century, warnings began to be sounded, not only that the supply of 
available public land was fast diminishing, but that continued heedless 
exploitation of forests, minerals, and other natural wealth would some 
day leave the country impoverished. Theodore Roosevelt, when president, 
made the conservation of natural resources one of his major concerns, 
along with the curbing of trusts and monopolies ; and it was in his time 
that the countiy may perhaps be said first to have become in some de- 
gree ^^conservation conscious/’ Even at that period, most people could 
only with difficulty divest themselves of the notion that there was plenty 
of everything, and therefore no cause for anxiety. Only as — ^in the next 
quarter-century — the fact was gradually brought home that we already 
had used up more than half of our known petroleum supply, the larger 
part of our natural gas, more than a third of our high-grade coal, and an 
amazingly large proportion of our forest reserves— to say nothing of 
having exhausted millions of acres of our soil— did the nation really 
awaken to the urgent importance of conserving resources and, where 
possible (as in the case of forests and perhaps soil) restoring some part 
of what had disappeared. The strain put upon the nation by the demands 
of the present war further dramatized the situation; and today we realize 
more adequately than ever before, not only that '^our national wealth 
forms the sinews and muscles of our defense machinery,” ^ but that squan- 
dering and dissipating the natural resources constituting so large a part 
of that national wealth is the surest way of inviting national impoverish- 
ment and decline. 

Like so many others of our problems, that of protecting natural re- 
sources — of adjusting the natural environment to human requirements 

^ was once said by Mr. .Henry A. Wallace ... tbat ‘no civilization has ever 
buiided in so short a time what our forefathers builded in America'; but it may 
equally well be suggested that no civilization has in so short a time consumed and 
destroyed so much of the resources of the earth." H. Finer, The T, 7. A,; Lessons 
for International Application (Montreal, 1944), S. % 

^Annml Report of the Secretary of the Interior (1940), p. sxd. 
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and maintaining a suitable balance between the present and future needs 
of our people— is greatly complicated by oiir federal system of govern- 
ment. Up to a point, to be sure, the national government has free scope. 
There are still large areas which belong to the nation as distinguished 
from states, cities, and private individuals or corporations; and on this 
federally owned public domain, the government at Washington has full 
power to restrict the exploitation of minerals, to control the use of water- 
power, to preserve forests and plant new ones, to protect wild life, and 
what not. And, naturally, here is where the work of conservation has 
been pursued most vigorously and effectively. The greater part of the 
country’s resources, however, are in areas over which the national gov- 
ernment has no control as owner. Here the problem is primarily one for 
the states and their subdivisions; and, in varying degrees, it is receiving 
attention from them, particularly in the matter of forestry. But many 
states are lax; nearly half have not even a conservation department; no 
single, nation-wide program of state action can be expected; and if satis- 
factory results are to be attained, federal encouragement, guidance, -and 
assistance are almost as essential as on the national public domain itself. 
Nor are means wholly lacking by which the national government can 
exert itself in this direction. Through discussion and published informa- 
tion, it can educate the people on the subject; through grants-in-aid, it 
can join with the states in financing and controlling conservation activi- 
ties; its commerce power can be invoked in regulating the development 
and use of navigable streams and the sale of commodities and services, 
c.g., hydroelectric energy, and its treaty-making power in protecting 
migratory wild-life. All of these things not only can be, but are being, 
done; and it is reasonable to expect that as time goes on conservation 
will be nationalised increasingly. So numerous and varied have federal 
conservation activities already become that half of the major bureaus 
and services in the Department of the Interior have to do with one or 
another of them. So extensive are such activities, indeed, that it often 
has been proposed that the name of the Department itself be changed 
to that of Department of Conservation.^ 

Federal conservation activities have to do, first of all, with the most 
basic of natural resources, f.e., land. At one time or another, most of the 

1 The main brandies of the Interior Department are : (1) the General Land Office, 
(2) the Bureau of Reclamation, (3) the Geological Survey, (4) the Grazing Service, 
(5) the Bureau of Mines, (6) the Office of Indian Affairs, (7) the National Parks 
Service, (8) the Fish and Wild-Life Service, (9) the Petroleum Conservation Division, 
(10) the Solid Fuels Administration for War, (11) the Division of Power, (12) the 
Division of Territories and Island Possessions, (13)^ the Puerto Rico Be construction 
Administration, (14) the Office of Land Utilization, (15) the Bonneville Power 
Administration, and (16) the Southwestern Power Administration. C/. S. Government 
(Summer, 1944), 316-341. 

On the origffis and earlier history of the Department, see H. B* Learned, The 
Presidents Cabinet^ Chap, x, and L. M. Short, Development of National Admink^ 
tratim Orgaimation in the tfnited States^ Chap. ix. Later developments and preseiil 
functions are portrayed currently in the annual reports of the secretary of the 
interior. 
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continental United States, outside, of the thirteen original states, has 
Been ''public land/' that is, land nationally owned. And throughout most 
of our history, the policy has been to open such land generously to private 
ownership and use. Vast quantities were in earlier days granted to the 
states for sale in aid of education and internal improvements; later on, 
much was 'bestowed upon transcontinental railroads; a great deal was 
allotted to soldiers and sailors; large tracts were sold to speculating 
land companies; and under terms of a Homestead Act of 1862 — offering 
one hundred sixty acres to any person who would pay a registration fee 
of ten dollars and perform a limited amount of work on his holding 
during a period of five years — millions upon millions of acres were par- 
celled out among pioneering home-seekers. Prodigality and fraud often 
went hand in hand; yet vast areas were occupied by thrifty populations 
which helped greatly to make the country what it is today. More recently, 
however, the government's policy has been sharply reversed. Realizing 
that the public domain was in danger of utter depletion, and desiring 
to retain control for the sake of protecting forest, mineral, and other 
resources, it, in 1935, completely stopped making grants to individuals 
and corporations and decreed (by executive order) that such of the 
domain as survived should thenceforth constitute a permanent national 
reserve,^ 

Not only, however, has the nation stopped divesting itself of public 
land, but it has stepped up various procedures by which for a good 
while it has been acquiring land by purchase, condemnation, cession, and 
gift from private (or sometimes even public) holders — such procedures 
including programs of public power development, park development, 
submarginal land rehabilitation, soil conservation, fertilizer experimenta- 
tion, slum clearance, low-cost housing, and, in more recent days, defense 
and war activity. Not infrequently, settlers have been removed from 
the very land which they or their forefathers acquired from the govern- 
ment. The upshot is that today twenty-one per cent (more than one- 
fifth) of the entire continental area of the United States is federally 
owned— an aggregate equal to all that part of the country east ^f the 
Mississippi River less only Mississippi, Alabama, Georgia, and Floridai 
More than half of Arizona, Nevada, Idaho, and Utah are so owned. For 
many of the states, a serious problem has been raised; because, once the 
title to land is vested in the federal government, such land becomes 
immune from state and local taxation. And in response to demands for 

1 At that time, the amount remaining was approximately 440,000,000 acres (besides 
240,000,000 acres in Alaska). Of the holding in the United States proper, about 
thirty-five per cent is now included in national forests and twelve per cent in Indian 
reservations. 

On public land history and policy, see B. H. Hibbard, A History of Public Land 
Policies (New York, 1924); R. S. YoxA Our Federal Lands; A Romance of National 
Development (New York, 1928) ; R. M. Robbins, Our Landed Heritage; The Public 
Dornainf 1776-1936 (Princeton, 1941) * Committee on the Conservation and Adminis- 
,tration of the Public Domain, Report to the President of Lhe United States (Wash- 
ington, 1931). 
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recompense, Congress has enacted legislation requiring some of the 
federal undertakings to make contributions to units of government most 
affected in lieu of taxes/ 

Large stretches of the earlier public domain, located chiefly in the 
Western states, were arid or semi-arid— much of the land fertile enough, 
but unproductive unless supplied with water; and since 1902 a Reclama- 
tion Bureau in the Interior Department has been charged with conserva- 
tion of the limited water resources of seventeen Western states for 
irrigation, power development, and domestic and industrial uses. In 1943, 
fifty -two reclamation projects were in operation, supplying water for the 
production of essential foods on nearly 90,000 farms, and generating 
hydroelectric power necessary to, numerous army and navy posts, air 
bases, training centers, and war-production plants. Many such projects, 
notably Boulder Dam and the recently completed Grand Coulee, not 
only supply water for extensive irrigation projects and power for both 
peacetime and wartime industries, but afford sorely needed flood pro- 
tection as well.^ 

Until late years, the policy of conservation, in the stricter sense of 
the term, has been applied mainly to three major resources — forests, 
minerals, and petroleum.® Although of inestimable value not merely for 
timber, but for their effects upon the distribution of moisture, and in 
other obvious ways, the wooded areas of the country (today about 630,- 
000,000 acres) have long stood in danger of utter denudation at the hands 
of private owners; and it has fallen not only to the states, but to the 
national government as well, both to stay the process by exhortation and 
education and to establish and maintain extensive forest preserves on 
publicly owned land. At the present time, there are 160 national forests, 
located in thirty-three different states and territories, and with an aggre- 
gate area only slightly smaller than that of the state of Texas. To be 
sure, these forest areas are not simply walled off as reserves for the 
future. Timber is cut and marketed in them by private companies, under 
federal supervision; some tracts are leased for grazing purposes; all are 
open to campers and other recreation-seekers, under conditions involv- 
ing no damage to the wooded growth. But the first consideration is the 
preservation of them as forests. Administration is in the hands of a 
Forest Service in the Department, not of the Interior, but of Agriculture ; 
and on the ground that the Service is more immune from political manipu- 

1 Qn such contributions by the Tennessee Valley Authority, see p. 595, note 2, 
below. 

2 Annual Report of the Secretary of the Interior (1943), 61-70. 

8 Among lesser, although not unimportant, resources covered has been wild life- 
fish, wild animals, and birds; and the national government first actively entered this 
field with an act of Congress in 1900 forbidding the shipment in interstate commerce 
of wild animals and birds taken in violation of state laws. Later, land was purchased 
for wild-life refuges; in 1929, a Migratory Bird Conservation Commission was cre- 
ated; in 1937, the Pittman-Robertson Act earmarked excise taxes on fire-arms, shells, 
and cartridges for apportionment among the states in aid of wild-life conservation 
projects. 
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Minerals 


lation in the present department than it could hope to be in the Interior, 
those who have its interests at heart have consistently opposed reorgani- 
zation schemes that might eventuate in transferring it from its present 
location. Since Pearl Harbor, the Forest Service has devoted its major 
efforts to war activities, collaborating with the War Production Board 
and other agencies in facilitating the output of timber, in stimulating 
more diverse and efficient use of wood, in increasing the yield of naval 
stores, in promoting more efficient use of the Western cattle-range for 
food production, and in assuming responsibility for growing guayule 
rubber to offset in part the cutting off of imports from abroad.^ 

Mineral resources on the public domain are conserved, too, by a policy 
developed since 1910 under which the government expressly reserves for 
itself any mineral wealth that may be found to exist, and merely leases 
mineral lands for exploitation by private interests operating under gov- 
ernment supervision and paying royalties into the national treasury, a 
portion being turned over to the states concerned. Mineral resources are 
studied and reported upon by the Geological Survey in the Department 
of the Interior; and mining methods, prevention of mine accidents, and 
treatment and utilization of ores, the country over, are dealt with simi- 
larly by a Bureau of Mines in the same department. So far as mineral 
resources are in private hands (and most of them are so), the main 
problem presenting itself to governments, both state and national, is that 
of relieving the long-depressed bituminous coal industry. Except tem- 
porarily during the war emergency, too much soft coal is mined; the 
high-grade deposits are showing signs of depletion; the business was 
operated at a huge loss for many years, and the condition of the workers 
has often been deplorable. The states, however, cannot — ^in any event, 
do not — act sufficiently in concert to make any headway with the prob- 
lem. And when the national government sought in some degree to solve 
it, first through an N.R.A. coal code in 1933, and later through a “little 
]Sr.Il.A.” set up by the Biturdinous Coal Conservation [Guffey] Act of 
1935, the effort was frustrated by Supreme Court decisions.^ How’-ever, a 
new Bituminous Coal [Guffey] Act,® omitting all features of the earlier 
measure to which the Court had objected, was passed in 1937 and later 
upheld.^ Expiring in 1943, however, the legislation was not renewed. In 
point of fact, both the act of 1935 and the one which succeeded it were 
dictated By John L. Lewis, by threat of miners’ strikes, and both proved 
cumbersome to administer and otherwise objectionable in that they 
sanctioned monopolistic conditions in the industry. The coal problem- 
still unsolved — has many aspects besides that of conservation; but pro- 

1 Keport of the Chief of the Forest Service (1943), p. xx; ibid. (1944), 10-27. 

2 The 1935 act was declared unconstitutiGnal (Carter v. Carter Coal C3o., 298 U. S. 
238, 1936) by a Supreme Court that had uot yet recognized manufacturing and 
'mining as partaking of the character of interstate compaerce: 

3 50 U. S. Stat\ at LargCf 72, , 

' * Sunshine Anthracite Coal Co. Adkins, 310 U. S. 381 (1940). 
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iection of diminishing high-grade deposits is definitely involved in ltd 
Geologists tell us that the petroleum resources of the country; although 
among the richest in the world, will run low in another half-century 
unless the present rate of exploitation, greatly stimulated by the war, 
is curtailed; and oil; like metals, once taken from the earth, cannot be 
renewed. There are oil deposits on the public domain, and notwithstand' 
ing occasional scandals (like the Teapot Dome affair in the Harding 
administration) involving raids by greedy producers, protection of them 
by the federal government can reasonably be counted upon. Far the 
larger part of our reserves are, however, not on the public domain, but 
on lands owned privately; and this mates the problem primarily one 
for the states. The warmly contested right of the states to employ their 
police power to restrict operations and output has been resolved by the 
courts in favor of the disputed power.^ Nevertheless, so intense is com- 
petition in the industry, and so tempting the profits, that state regulation 
has proved only intermittently effective — ^with the result that here again 
it has been necessary to fall back upon the superior vigor and force 
of the national government. Although going no farther than, in effect, to 
provide a federal guarantee of the enforcement of state regulations, the 
earliest federal effort proved a failure; for when the National Recov- 
ery Act of 1933 authorized the president to prohibit the transportation in 
interstate and foreign commerce of petroleum or its products produced or 
withdrawn from storage in excess of the amount permitted to be produced 
or withdrawn by any state law or regulation, the Supreme Court, in the 
“Hot Oil” cases of 1935, held that Congress had exceeded its constitutional 
authority by delegating to the chief executive power which by its nature 
was tantamount to making law.® Unwilling to abandon the effort, Con- 
gress thereupon enacted legislation directly forbidding the shipment in 
interstate commerce of oil produced in excess of quotas fixed by state 
laws, with no authority in the president except to suspend the restric- 
tion if he found a disparity between supply and demand;^ and, supple- 
mented by a conservation compact among oil-producing states, authorized 
in advance (in 1935) by Congress, this is the chief peacetime guarantee 
of oil conservation that the country now has.® 

1 G. L. Parker, The Coal Industry (Washington, 1940) ; E. V. Rostov, “Bituminous 
Coal and the Public Interest,^' Yale Law Jour., L, 543-594 (Feb., 1941); W. H. 
Hamilton, ‘Deal and the Economy — Demurrer,’^ ibid., 595-620 (Feb., 1941). On 
April 19, 1943, the President appointed Secretary of the Interior Ickes solid fuels 
administrator for war, and charged him with assuring an adequate supply of coal and 
coke for armament production as well as for general industrial and civilian purposes. 
In a fashion, the coal situation has been carried along on this basis since the Guffey 
legislation expired, but not without much difficulty from strikes. It may be added 
that in 1941 an Anthracite Coal Commission was created by Congress to investigate 
and report on conditions in the anthracite industry. 55 U. S, Stat. at Largej S41. 

2 Champlin Refining Ck). v. Corporation Commission of Oklahoma, 286 U. S. 210 
(1932). ■ ' ' ' 

® Panama Refining Co. t>. Ryan, 293 U. 8, 388 (1935). 

^ iQ U. S, Stat. at Large, ZQ. 

5 Drawn up at a governor’s conference at DallaSj Texas, in Februapr, 1935, this 
compact (for conserving gas as well as oil) has been ratified, at varying dates, by 
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The 
petro- 
ieum 
coordina- 
tor (later 
adminis- 
trator) 


Government functions relating to petroleum problems have, been dis- 
persed widely among oflScers and agencies of the federal government and 
of the principal oil-producing states^ and inevitably the national defense 
program instituted in 1940 led to steps not only for further conservation 
of oil resources^ but also for coordination of the activities of all of these 
officials and of leaders of the industry itself. Shortly after proclaiming 
an unlimited national emergency on May 27, 1941, the President made 
the secretary of the interior ^^petroleum coordinator for national defense,^’ 
clothing him with broad powers of control over the oil industry during 
the emergency, and in particular charging him with making certain 
that “the supply of petroleum and its products [shall] be accommodated 
to the needs of the nation and the national defense program,’^ and with 
recommending to the president measures to assure the “continuous ready 
availability of petroleum or petroleum products for military and civilian 
needs.^’ In December, 1942, the coordinator’s office was abolished by 
executive order and replaced with a Petroleum Administration for War, 
with the secretary of the interior continuing as administrator; and to 
this Administration were given sweeping powers over the petroleum in- 
dustry, with special authority to prescribe and regulate oil and^ gasoline 
rationing whenever and wherever shortages exist. Avoidance of waste is, 
of course, a consideration, but the object of the new wartime machinery 
is primarily to encourage regular production and to see that the product 
•is distributed and used in accordance with war needs.^ 


Arkansas, Colorado, Illinois, Kansas, Kentucky, Louisiana, Michigan, New Mexico, 
New York, Oklahoma, Pennsylvania, and Texas — together producing some eighty 
per cent of the country's oil. An Interstate Oil Compact Commission created by the 
original agreement, and with headquarters at Oklahoma City, carries on investiga- 
tions, and in other ways promotes the objects of the compact, although without com- 
pulsory j)owers. See W. D. Webb, “The Interstate Oil Compact; Theoiy and 
Southwestern Boc. Sci. Quar., XXI, 293-301 (Mar., 1941). 

^ In order to relieve a possible shortage of oil and oil products in the defense pro- 
duction areas of the Atlantic seaboard. Congress, in June, 1941, authorized con- 
demnation of rights of way across ten states for a pipe-line to supply Eastern 
refineries with crude oil from Texas. (55 V. S. Stat. at Large, 610.) Under this au- 
thority and with the approval of the petroleum administrator for war, the Defense 
Plant Corporation of the R.F.C. financed the construction of the woi'id\^ largest 
oil-carrying pipe-line — Inch’’ — ^to pump crude oil some 1,400 miles from the oil 
fields of eastern Texas to refineries in the New York and Philadelphia areas. 'The 
completion in record time of this 24-inch pipe-line in July, 1943, started a flow^ of 
700,000 barrels of crude oil daily to the Atlantic coast. A smaller 20-inch pipe-line 
from Texas to the same Eastern areas is a companion to Big Inch, being designed 
to carry gasoline, fuel oil, and other refined products. The construction of these 
pipe-lines, one of the most remarkable engineering feats of wartime, not only 
benefited war industries, but released many ocean-going tank-ships from the long 
water-haul from Gulf Coalt ports. 

Considered of great potential importance at the time was a $130,000,000 American- 
financed oil project, ^^Canol,” consisting of nearly six hundred miles of four-inch 
above-ground pipe-line to carry oil from wells at Fort Newman in Canada over the 
Arctic Continental Divide to a refinery at Whitehorse m Alaska. This construction 
was undertaken, with the consent of the Canadian government, as an emergency 
measure when enemy action threatened the lines of supply to the United States 
forces in Alaska. The precaution proved less necessary than anticipated, and some 
demand has been voiced in Congress that the project be abandoned. 

In April, I944v the President signed a synthetic liquid fuel bill designed to reduce 
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Of fundamental importance, too, are the arable-land and fresh-water 
resources of the country; and in later years attention has been turned 
likewise to . conserving them. Ploods and sand-storms have driven home 
in a tragic manner the need for adopting special measures for soil preser- 
vation, especially in large areas of the Middle West and Southwest; and 
devastating droughts have imparted a similar si^ificance to measures 
for water conservation. In April, 1935, Congress set aside funds for the 
prevention of soil erosion and for flood control; and a Soil Erosion Act^ 
passed shortly afterwards declared it to be the national governments 
policy to provide permanently for the control and prevention of erosion 
on farm, grazing, and forest lands. Administration of the measure falls 
to a Soils Conservation Service in the Department of Agriculture, cooper- 
ating with more than nine hundred soil conservation districts organized 
under state laws. As we have seen, too, soil conservation is the heart 
of the Soil Conservation and Domestic Allotment Act of 1936.^ 

Hardly less requisite to the nation's livelihood are its fresh-water 
resources, and numerous agencies of the national government are, in vari- 
ous degrees and ways, concerned with them.® The matter presents itself 
in two main phases — ^the control of situations in which there is danger 
of too much water, i.e., floods, and the husbanding of meager supplies 
in areas subject to drought. The public has long been aware of the 
menace of floods, especially in the valleys of the Ohio, Missouri, Colo- 
rado, and Mississippi rivers, and more recently in New England; and 
since the great Mississippi Valley flood of 1927 the national government 
has spent more than a billion dollars on flood-control works in various 
parts of the country, with further liberal outlays authorized. The states, 
too, are more or less active, and after Congress, in 1936, authorized any 
two or more of them to enter into flood-control compacts, Massachusetts, 
Connecticut, New Hampshire, and Vermont promptly signed an agree- 
ment for flood control in the valleys of the Connecticut and Merrimac, 

dependence of the United States upon foreign sources of petroleum after the war. 
The act authorized expenditure of thirty millions on government experimental plants 
for the production of synthetic liquid fuel from coal and oil shales, and from 
agricultural and forest products. New processes that may be developed will be made 
available for use by individuals and corporations without payment of royalties. 
Public Law 290 — 78th Gong., 2nd Sess. 

1 49 V. B. Btat, at Large, 163. See p. 573 above. 

'2 Counting all types of land throughout the country, soil erosion has ruined or 
seriously impoverished approximately 282,000,000 acres; while from an additional 
775,000,000 acres it has stripped from one-third to three-fourths of the topsoil. A few 
years ago, 200,000 acres were being virtually destroyed each year and the fertility of a 
still larger area steadily impaired. 

For about ten years, an important agency employed in soil conservation and 
related work was the Civilian Conservation Corps, set up originally to help solve 
the unemplo 3 ^ent problem during the depression of the thirties. Congress, in 1942, 
however, provided for the C.C.C.^s liquidation in the following year. 

^ A few years ago, seven of these agencies were in the Department of Agriculture, 
eight in the Department of the Interior, two each in the State/ Treasury, and War 
Departnients, and nine in various independent establishments. National Besources 
Committee, Progress Report, June 15, 1936, p. 35. Some have since been transferred. 
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and Minnesota and the Dakotas followed with a compact for similar 
control in the valley of the Red River of the North.^ 

Scarcity of water, on the other hand, until a decade ago, presented no 
problem sufBciently serious to evoke wide public concern, apart from 
irrigation activities in the Ear West. But destructive droughts and devas- 
tating sand-storms in the summers of 1934 and 1936 dramatically stressed 
the need for conserving .and enlarging the water resources of a vast area— 
the “dust bowk^ — ^lying in the Great Plains region.^ Surveys of this 
drought-stricken territory revealed that a chronically serious condition 
had been growing worse; that large stretches of once fertile land were 
being turned into desert because of being over-grazed, and because surface 
protection had been removed by unscientific farming; and that good rain- 
fall in the region, far from being a blessing, might only add to the nation^s 
impoverishment by carrying away still more of the topsoil. In this phase of 
conservation, a good beginning has been made. 

Beginning in 1934, state and federal governments have been cooper- 
ating in formulating measures to alleviate, and ultimately to prevent, the 
recurrence of drought conditions; and a comprehensive anti-drought 
program has been worked out by the forestry, soil conservation, and 
reclamation services, together with the Farm Security Administration.® 
The feature of the program thus far of largest benefit has been the 
emphasis placed upon water conservation through proper irrigation and 
water storage, in consequence of which, reported President Roosevelt as 
long ago as 1936, “thousands of ppnds or small reservoirs have been built 
in order to supply water for stock and to lift the level of the underground 
water to protect wells from going dry. Thousands of wells have been 
drilled or deepened; .community lakes have been created; and irrigation 
projects are being pushed. Water conservation by such means is being 
expanded all through thp Great Plains area, the western corn-belt, 
and the states that lie farther south.” ^ 

1 See a group of articles by C. H. Pritchett, G. F. Yantis, et al., under the general 
title of “River Resources; Use and Control,” State Government XVIII, 19-35 
(Feb., 1945). ^ 

2 More specifically, the “dust bowl” of 1934-36 was in the southwestern part of 
Kansas, the southeastern part of Colorado, the Panhandle of Oklahoma and Texas 
and the northeastern portion of New Mexico. 

^ Correction of the conditions described, it should be remembered, is the primaiy 
object of the production-control system set up under the Soil Conservation and 
Domestic Allotment Act of 1936 (see p. 574 above). Following the drought and sand- 
storms of 1934, the President, by executive order, created the Plains Shelterbelt 
Zone, and outlined a plan for planting a “belt” of trees about one hundred miles 
wide and extending nearly a thousand miles from North Dakota to Texas; and 
under supervision of ^ the Forest Service nearly two hundred million trees were 
planted in the next six years, partly to serve as protection against wind erosion of 
soil, and partly to give employment and .relief to many needy residents of the 
drought-stricken areas. 

^ N. Y. Times, Sept. 7, 1936. Following the', report of a temporary Great Plains 
Draught Area Committee in August, 1936 (summarized in N, Y. Times, Aug. 28, 
1936), the President appointed a Great Plains Committee, with Morris L. Cooke, 
administrator of the Rural Electrification Administration, as chairman, and in De- 
cember of the same year, this committee submitted a report covering every angle of 
the drought problem in the ten Great Plains states where the major disaster of 1936 
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The great river systems with which the United States is favored afford 
^ almost limitless opportunities for the harnessing and utilization of water- power 
power; and so long as their policies do not conflict with federal rights, the 
I states may control hydroelectric power generation and transmission as 

they like. In a number of ways, however, the nationaT government has 
been drawn into this same field of activity. To begin with, the War De- 
partment has supervision over dams and other structures affecting the 
navigability of inland waters. In the second place, there is full national 
i authority to control the construction and use of hydroelectric plants on 

streams flowing through the public domain. A third national right is that 
of regulating the transmission of electricity across state boundaries. And 
a fourth form of activity is government building of dams in key locations 
on great rivers, with a view not only to production of power but also to 
flood control, irrigation, and improvement of navigation, notably in the 
basins of the Tennessee, Colorado, and Columbia rivers. 

Recognizing that altogether too loose a policy had been pursued in Th© 
disposing of power sites on the public domain and on navigable rivers plwef 
elsewhere. Congress, in 1920, set up a Federal Power Commission com- 
posed of three cabinet members, and ten years later replaced it with a 
new body of five members (appointed by the president and Senate) en- 
dowed with authority to license the construction of hydroelectric plants, to 
regulate the marketing of securities of private utilities engaged in inter- 
state commerce, and to control services and rates ,of such utilities— in 
other words, with approximately the same functions that the Interstate 
Commerce Commission exercises with respect to railroads.^ Enactment 
of the Natural Gas Act of 1938 extended the Commission's jurisdiction 
to include interstate transportation and sale of another important energy 
source— natural gas.^ And the Flood Control Act of the same year further 
enlarged the Commission’s powers to include multiple-purpose river-basin 
planning, and likewise development of hydroelectric power in flood- 
control dams constructed by the War Department.^ 

. The most striking aspect of national hydroelectric activity in recent 
years has, indeed, been the carrying out of great power projects directly federal 
by the government; and in nearly all cases, power production has been projects 
planned to be accompanied by developments in conservation, navigation, 
flood control, reforestation, irrigation, and national defense. Under New 
S' Deal leadership, an immediate objective (at all events during the worst 

: stages of the great depression) was to supply stimulus to the capital 

; industries furnishing the materials used. But the larger, long-term objec- 
tives have been, of course, to promote the social and economic better- 

occurred. The report was transmitted to Congress in February, 1937, and printed as 
I 75tii Cong., 1st Sess., House Doc. No. 144. 

^ Federal Power Act, 41 C/. jS. at Large, 1063, 

2 52 C7. 5. StaL at Large, S2l. See the Commission's Report (1940), 9-10. The con- 
stitutionality of the Federal Power Act was upheld by the Supreme Court in 
; December, 1940, in United States i;. Appalachian Power Co.; 311 XJ. S. 377. 

I " ■ 'S' 52' U. S. StaL at Large, 1215. " ■ . . , 
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ment of the areas served, to enhance the national well-being, and, 
incidentally, to help solve the nation-wide problem of cheap electric 
services for the masses.^ 

In addition to its peacetime activities, the Commission has been given 
numerous functions in connection with national defense and prosecution 
of the war. Thus it is authorized to declare a power emergency or short- 
age, and to call for immediate curtailment of street and ornamental 
lighting (as indeed of all other non-defense uses of electricity) ; also to 
order such linking up of facilities for generation and transmission of 
electric energy as will, in its judgment, best meet the emergency and 
serve the public interest. From the beginning, too, the basic Federal 
Power Act has provided that the United States may take over and operate 
any licensed hydroelectric project upon a written order of the president 
asserting that national security demands such action ^Tor the purpose 
of manufacturing nitrates, explosives, or other munitions of war, or for 
any other purpose involving the safety nf the United States.” 

Authority ^ /v?/ 

Our review of federal conservation policies and measures may, per- 
haps, be most fittingly concluded with a closer look at a group of enter- 
prises— the ‘^keystone of the New Deal arch” — ^undertaken during the 
past decade in i^g^Iley pyhe Teimessee Riy^ Developments at Muscle 
Shoals (on the middle Tennessee) during the first World War, and de- 
signed for the extraction of nitrogen from the air for use in manufacturing 
explosiyes, left the national government the owner of 2,300 acres of 
land, two nitrate plants, a power house, and Wilson Dam. Later years 
saw much controversy over the use, if any, to be made of this property; 
and little progress toward a solution was attained until, at the request 
of President Roosevelt, Congress in 1933 passed. Tennessee Valley 
^ Authority Acjb/ aimed at improving the navigability and promoting flood 
gontrol of, the Tennessee,. providing. fpr reforestation and proper use, of 
^nj^,j:gin 4 l, lands in theTenness„enVallQr, encouraging the^ Valley agripul- 

^The Tennessee Valley Authority Act (commented on below), the Bonneville 
Project Act (50 U. S. Stat, at Large, 731), and the Fort Feck Project Act (52 U. S, 
Stat at Large^ iOZ) may be cited as examples of statutes providing for public 
hydroelectric power projects, each subject, in various phases of its operations, to the 
supervision and authority of the Federal Power Commission. Few government 
agencies are under heavier pressure from private interests (in this case, the great 
utility companies). But the Commission — although coming on the scene somewhat 
belatedly— has stood guard in a very useful way over the nation’s water-power and 
gas resources, and in addition has served a good purpose in preparing well-considered 
plans for developing such resources in the future. See R. E). Baum, The Federal 
Power Commission and State Utility Regulation (Washington, 1942) ; and for the. 
results of an extended expert survey of the relations between the federal and state 
governments and the power industry, E. E. Hunt led.]. The Power Industry and the 
Public Interest (New York, 1944). 

2 48 XJ, S. Stat, at Large, 58. For amendments to the act, see 49 U, S, Stat, at 
Large, 1075 (1935); 63 ibid., 1083 (1939); 64 ibid,, 626 (1940). Cf. C. H. Pritchett, 
“The Development of the Tennessee Valley Authority Act, Tenn, Law Rev,, XV, 
128-141 (Feb., 1938). 
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tural and industrial development, assisting national defense by operating 
government-owned nitrate plants, and indeed pointed toward other ob- 
jectives not at the moment fully specified. Over an area of 41,000 square 
miles (four-fifths the size of England), embracing portions of seven 
states,^ and having a population., of nearly thr^ agriculture and 

industry were to be reconstructed, forests restored, soil erosion checked, 
mineral resources developed, cheap poKer, and cbemica'l fertilizers pror 

duced,, ,and the inhabitants generally , assured ib^ a “more 

abundant ..life'! ;.-and to carry out the plan, the Tennessee Valley Authority 
was incorporated, under a board ot three directors appointed by the presi- 
dent, and with a capitalization of fifty million dollars provided at once by 
Congress and § 4 ithority to issue^ b United States 

UP to a like amount.^ As envisaged by President Roosevelt and by the 
T.V.A. itself, the project was a supremely significant undertaking in 
-* democratic imnagement and in the relatively new art of regional plan- 
ning, blazing the way, it was hoped, for enterprises of similar nature 
and scope in other suitable sections of the country. As viewed by people 
of contrary opinion, it constituted a venture in subsidized governmental 
competition with private utility and other business which would be unf^r, 
uneconomical, and a flagrant abuse of federal powers.! 

Although by no means neglecting conservation and development of the 
region's soil, forest, and mineral resources or promotion of the health, 
industry, and general well-being of the residents, the Authority has quite 
naturally focused its efforts thus far mainly upon taming the unruly 
T®nessee..Rivor,. .thereby promoting , m reducing flood hazards, 

i * and, in particuXar^..prQviding.,greatJluaatities. oleh Twenty- 

oue. huge, dams Jiaye been buflt. or .acquir^^ others are contemplated; 
and arrangements have been completeif or, selling surplus, power to statiss, 
counties,„^cilies^^^^^^^^ and .inidividual consumers,, with a view not 

only to recovering some portion of the huge expenses incurred, but also 
to providing the much-discussed “yardstick" for measuring the justice 
of rates charged consumers by private utility companies.® Contracts with 
purchasers require the resale of electricity at exceptionally low rates con- 
trolled by the Authority; and from 1934 until its liquidation in 1943 as 

1 Tennessee, Virginia,*' ’Nortk Carolm% Georgia, Alabama, Mississippi^ and Ren- 
tiicky. H 

2 Xq 1944, the actual total outlay on the project was about six hundred million 
dollars. 

^ The T.V.A Act prescribes that preference in the disposition of power shall be 
given to cooperative associations and municipalities. On July 1, 1944, the Authority 
had contracts for sale of power at wholesale with eighty municipalities, three coun- 
ties, and forty-five cooperatives, besides twenty-two privately owned utility com- 
panies. With the exception of the. private companies, these agencies distribute power 
to more than half a million ultimate consumers under retail rates agreed upon with 
the Authority. Power is furnished also to a number of projects, plants, and bases 
of federal agencies. In fiscal 1944, the Authority returned $14,116,000 net income to 
the United States Treasury out of a gross power revenue of $35,200,000, and after 
paying various jurisdictions $2,168,798 in lieu of taxes. JJ. B- Government Manml 
(Summer, 1944), 555-559; Annml Report of the Tennessee Talley Authority (1943), 
37-40. ■■■ 
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a wartime anomaly, an auxiliary corporation, the Electric Home and 
Farm Authority, concerned itself with educating potential consumers to 
an appreciation of the advantages of electrical power and financed them 
in purchasing electrical appliances at low prices. Agreements entered 
into with leading private power companies, too, have enabled the Author- 
ity to extend its market considerably beyond its own immediate area, 
and several private utility properties have been purchased outright.^ 

: Serving incidentally as a means of Ju^rnishin employment, and 

to that extent contributing directly to the war upon depression, the 
Tennessee Valley undertaking was from the outset more than merely one 
more measure for national recovery. As observed by a recent writer, the 
vital question to which it attempts an answer is “whether an industrious 
and capable people, though settled in a region which contains substantial 
natural resources, must continue to endure a low living standard,” and 
m it feasible, if at allj^tp assist a j^eople. fairly., jic^^ 

primary resources and available jkills to achieve _ higheiyproductjyity 
and an in crease in their level, pX^consumpti^ posssessions?” ^ The 

enterprise may or may not be followed through on all of the lines origi- 
nally projected. Even the Authority's power policy cannot as yet be 
finally assessed: Uip progranr has been held considerable periods 

by litigation; construction is. still under way; marketing operations on 
a large scale have, only rather, lately bepome fejisible. In its first ten or 
eleven years, the gigantic project has, however, , afforded a remarkable 

U spectacle of goyernnaentai hae.. drawn the national goy- 

ernment into new forms of business.,n,c±iyity,.„and has inspired at least a 
vision of a country refurbished throughout its length and breadth by 
means of snajlar;enterpriaes..mndertaken jn appropriate, areas. More 
specifically, in meeting the urgent need for increased electric power to 
vitalize our defense , a nd wan industoQa--since, 1940, it has proved an asset 
of the first importance, particularly helpful being the enlarged fertilizer 
works at Muscle Shoals and electric power development at the various 
dams.® 

^ The Supreme Court has handed down two decisions bearing upon the constitu- 
tionality of the T.V.A. Act. In Ashwander v. T.VA., 297 IJ. S. 288 1 19-36), the Court 
held that, having the right to build dams needed for national defense or for the 
improvement of navigation, the federal government may sell any resulting power, 
and in order to facilitate such sale, may acquire private transmission systems. Later, 
in a case in which eighteen private power companies lodged complaint against T.V.A. 
competition and sought an injunction to end it, the Court upheld the right of the| 
government, through its agent, theJ[.YA,, tq,„. engage ,m competition with .private I 
enterprises. Tennessee Electric Power T?6V y,j¥:T.A., 306 tT. H, 118 ‘(1930)1 | 

Finer, ZcsSw Jor lntemdtion al A pplication (Montreal, 1944), 1.’^ 

^ -8 Products suppIieS' to the various war agencies, “^chiefly To the War Department, 
include large quantities of ammonium nitrate, an ingredient of high explosives; 
pure elemental phosphorous, a material of chemical warfare, particularly for smoke 
screens ; and calcium carbide, an important ingredient of synthetic rubber. In addition, 
spare capacity has been devoted to the production of plant foods, both phosphatic 
and nitrogenous, to meet food quotas for the Allied Nations. The operation of dams 
has enabled the' Authority also to meet the increased demand for electric power for 
war production and other uses, has led to greatly increased use of the Tennessee 
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Soil conservation, forest conservation, flood control, conservation of 
water, oil, and natural gas, and the development of hydroelectric power 
sites present a series not of isolated, but of closely interrelated and over- 
lapping, problems affecting the entire country; and adequate solution of 
them is conditioned upon planning on a nation-wide scaled To the leader- 
ship of the New Deal must go credit for a keen awareness of this fact; 
and, starting with the establishment of a National Planning Board in 
July, 1933, comprehensive studies of land use, stream use, mineral re- 
sources, and related matters were carried on over a period of a decade; 
while practically all of the states were influenced or induced, on their 
part, to set up planning boards or commissions for similar workd From 
the federal Planning Board evolved, in 1939, a National Resources Plan- 
ning Board (in the Executive Office of the President), with three members 
appointed by the president and Senate ; ® and in promoting the ensuing 
defense and war effort, this board cooperated actively with the Office of 
Production Management, the War Production Board, and other agencies 
on studies related to the location of war industries, and with state plan- 
ning boards and defense councils on special community problems. It also 
devoted much attention to the postwar period, with a view to developing 
plans for ‘necessary readjustments, and in 1942-43 presented tp the Presi- 
dent two illuminating reports (climaxing a lengthy list of earlier publica- 
tions) — one entitled National Resources Development Report "for 194.3, 
in which were outlined some of the major problems to be faced and some 
of the steps which would need to be taken in effecting an orderly transi- 

River channel for water transportation, and has reduced danger of damage by floods. 
Of the power delivered, seventy-five per cent has gone directly into the manufacture 
of war materials, such as aluminum, copper, and heavy chemicals, or into other war- 
time uses. See Annual Report of the Tennessee Valley Authority (1943), 1-35. 

A good brief discussion of the T.V.A. will be found in M, Fainsod and L. Gordon, 
Government and the American Economy (New York, 1941), Chaps, x, xix. The 
literature of the subject is very extensive. Four excellent recent books are listed 
on p. 599 below. 

Convinced of the high value, both local and national, of the Tennessee Valley 
development, President Roosevelt, in September, 1944, recommended the creation 
of a Missouri Valley Authority along the lines of the T.V.A., to develop the water 
and other resources of nine Westera states, and at the same time renewed pleas 
made in June, 1937, for setting up similar development organizations for the Arkan- 
sas and Columbia River basins. In March, 1945, he requested an appropriation for 
preliminary work on the Missouri River project, and a bill on the subject was 
referred for study to three diflerent committees of the House of Representatives. 

Of somewhat similar nature is the St. Lawrence deep waterway and power project, 
for which President Roosevelt repeatedly sought authorization. A treaty on 
the subject with Canada was rejected by the Senate in 1934; an executive agree- 
ment on similar lines was refused approval in 1941; and the latest repulse of the 
project came in December, 1944, when, after the proposal had been offered as an 
amendment to a pending rivers and harbors bill, the Senate defeated it by a vote 
of 56 to 25. The project, of course, could not be carried out without congressional 
appropriations. 

^ H. A. Wallace, Wanted : A Master Conservation Plan,” N\ Y . Times, Ms.y 3, 

1940. ■■ ■ ■ . . 

2 See list in The Book of the States (Chicago, 1943), V. 225. It is but fair to recog- 
nize that something in the nature of the National Planning Board was suggested by 
President Hoover’s Committee on Recent Social Trends, reporting in 1933. 

2 The members in later years were Frederic A. Delano, Professor Charles E. 
Merriam, of the University of Chicago, and George F. Yantis. 
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tion from war to peace and for the longer-range development of an 
expanded economy, and the other bearing the challenging title of Security , 
Workj and Belief. The latter document received considerable attention 
from the press and public, but both encountered an unfortunately frigid 
reception in Congress; and, moved by political animus against an activity 
regarded as preeminently ^‘New Dealish,^' Congress not only terminated 
the Board in 1943 by cutting off its funds, but barred the president from 
utilizing any substitute for it by rather childishly stipulating that the 
^functions previously exercised should not be transferred to any other 
agency or performed '^except as hereafter provided by law.’’ Fortunately, 
the great amount of useful material assembled and published by the 
Board and its forerunners since 1933 remains available to those, in- 
cluding Congress itself, who, after all, cannot escape wrestling with many 
of the very problems to which the Board thoughtfully addressed itself.^ 
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The relation between worker and employer is of a legal nature, and on 
that account, as well as because the conditions under which work is car- 
ried on fall broadly within the scope of the police power, labor is a fit 
and necessary subject for government supervision and regulation. Under 
our American system, control in this domain belongs primarily to the 
states; and from fairly far back, most states have built up more or less 
extensive sets of labor laws, covering such matters as hours, wages, safety 
devices, collective bargaining, settlement of disputes, and compensation 
for injury. As in the case of agriculture, the federal constitution makes 
no mention of the subject. Here again, however, silence by no means pre- 
cludes action. On the contrary, the broad authority of Congress to tax and 
to appropriate money has opened wide avenues for federal control over 
the conditions under which industrial and other labor is performed; still 
more authority has flowed from the power to regulate interstate and 
foreign commerce, with which, under the changes wrought by technology 
and by ever-widening judicial interpretation, more and more of labor’s 
rank and file is connected; the national government naturally has full 
right to regulate labor performed in its own service; and even the ordi- 
narily free scope of the states is many times restricted by judicial con- 
struction of ^^due process’’ and other principles embodied in the federal 
constitution. 

The upshot is that for more than sixty years the national government 
has increasingly supplemented state control with protective and other 
regulatory activities affecting the nation’s wage-earners. As early as 
1882, Congress enacted a Chinese exclusion law (in force until during the 
present war) as a restriction upon the inflow of competitive labor; and 
three years afterwards a measure was added debarring alien laborers, 
of whatever nationality, if under contract to individuals or corporations. 
Creation of a Department of Commerce and Labor in 1903 further re- 
flected federal interest in labor ; and ten years later the influence of labor 
was strong enough to bring about the establishment of a separate Depart- 
ment of Labor, the present head of which (1945) is the first woman in 
the country’s history to hold a cabinet post. In sweeping language, the 
functions of the new Department were declared to be ^To foster, promote, 
and develop the welfare of wage-earners of the United States, to improve 
their working conditions, and to advance their opportunities for profit- 
able employment”; and in increasing degree, as time has passed, the 
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Department, in conjunction with Congress and with a variety of agencies 
in other executive departments or outside, and backed up by friendlier 
courts than in earlier days, has concerned itself with fostering, promoting, 
and developing the well-being of the country's working people, as well as 
to some extent with protecting the rights and interests of other people 
against abuses of which labor itself might be guilty.^ 

As a result, labor, although often enough manifesting discontent, has 
come to occupy a very favorable position in this country. And to no 
small degree it has done so through the use of its own political power. 
To be sure, there has not arisen, as in Britain, a labor party contesting 
elections and presenting a more or less united front in legislative halls; 
in the main, the country's wage-earners have always preferred to be iden- 
tified with one or the other of the two older major parties. But this does 
not mean any lack of political effort, channeled through these older 
parties, or sometimes through blocs cutting across them, and expressing 
itself in supporting or opposing presidential, congressional, and other can- 
didates, contributing to campaign funds (even if now under restriction), 
planning and urging legislation, lobbying on a grand scale in Washington 
and in state capitals, and, in general, employing whatever means and 
devices may give promise of advancing the interests which wage-earners, 
or at all events their leaders, have at heart. In the past ten years, such 
efforts have sometimes been impeded by sharp divisions within labor^s 
own ranks, especially between the older and more moderate American 
Federation of Labor and the younger and more radical Congress of Indus- 

1 Most of the Department's bureaus and services will be dealt with at appropriate 
points as we proceed. The more important include (1) a Bureau of Labor Statistics 
(dating actually from 1888), which collects and makes available (through the 
Monthly Labor Review, bulletins, and monographs) data pertaining to the labor 
supply, labor productivity, hours, wages, prices and cost of living, strikes and lockouts, 
labor laws and court decisions, women in industry, industrial accidents, workmen's 
compensation, and other labor interests both in this country and abroad; (2) a 
Children’s Bureau ^ (dating from 1912) charged with investigating and reporting upon 
'‘all matters pertaining to the welfare of children and child life among all classes of 
our people/’ and giving attention especially to problems of child hygiene, child 
dependency, child employment in industry, and juvenile delinquency; (3) a Women’s 
Bureau, created in 1920 to “formulate standards and policies which shall promote the 
welfare of wage-earning women, improve their working conditions, increase their 
efficiency, and advance their opportunities for profitable employment,” and occupied 
with investigating conditions of women in industry, conferring and cooperating with 
state departments of labor, holding public conferences, and carrying on research on a 
wide variety of topics connected with the well-being of the millions of women 
throughout the country who are employed in gainful occupations; (4) a Division of 
Labor Standards, established in 1934, and acting as a service agency to state labor 
departments, to industrial commissions, and to labor, civic, and social groups inter- 
ested in the improvement of working conditions; (5) a Wage and Hour division, 
charged with enforcing the Pair Labor Standards Act of 1938, to be explained below; 
(6) a Public Contracts Division, which* enforces the Walsh-Healey Act of 1936 regu- 
lating labor conditions in connection with government supply contracts; and (7) a 
11/ S. Conciliation Service, concerning itself since 1913 with efforts to preserve 
industrial peace. Since 1943, the Wage and Hour and Public Contracts Divisions have 
been headed by a single “administrator.” See J. A. Tobey, “The Children’s Bureau/’ 
Service Monogra'phs, "No. 21 (Baltimore, 1925); G. H. Weber, “The Women’s Bu- 
reau,” ibid,, No. 22 (Baltimore, 1923); J, Lombardi, Lahoids Voice in the Cabinet; 
A History of the Department of Labor from Its Origin to Wit (New York, 1942). 
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trial OrganizatioBS ; ^ and the dealings of both management and govern- 
ment with labor are often obstructed by the lack of any single individual 
or group that can speak authoritatively for labor interests as a whole. 
This, however, has not prevented labor pressures from exerting a tre- 
mendous influence upon national and state legislative and other policy. 
An outstanding feature, indeed, of the Roosevelt administrations was 
the favor habitually shown labor viewpoints and objectives, even if one 
cannot always be sure about the precise extent to which the attitude 
was dictated by sympathetic instinct and conviction and, on the other 
hand, by considerations of political expediency. Without doubt, both fac- 
tors played a part. But, however, that may be,, of the power of labor’s 
voice in these later years — even if not always a united voice — ^the pages 
that follow will give abundant evidence. 

Regulatory Measures Before 1938 

At alt times, a large proportion of federal activities relating to labor 
have been devoid of the element of regulation in any strict sense, being 
directed rather to compiling information, promoting employment, adjust- 
ing disputes, and rendering other such services. Nevertheless, with the 
coming of the New Deal that element was increasingly injected. Indeed, 
even earlier, Congress enacted a number of measures aimed directly at 
regulating labor conditions in one domain or another; and, the national 
government being the largest employer of labor in the country (if not in 
the world) — and likewise possessed of unquestioned authority to deal 
with its employees — such measures naturally first had to do with the 
government’s own workers. As far back as 1840, the government became 
^^an ensample to righteousness,” when President Van Buren, by executive 
order, established “the ten-hour system” for federal employees on public 
works. In 1868, Congress fixed eight hours as a day’s work for all “la- 
borers, workmen, and mechanics” employed by the government; and ^ 
in later years the eight-hour day (seven hours for clerical employees) 
became universal throughout the government service. Under the Walsh- 
Healey Act of 1936, indeed, contractors doing work for the government 
must also give their employees the benefit of the eight-hour day. 

Taking advantage, too, of its commerce power, Congress a good while 
ago began enacting protective legislation for important labor groups other 
than employees of the government and of government contractors. Thus, 
in 1907 an Hours of Service Act limited to sixteen the hours of consecu- 
tive work of persons having to do with the interstate movement of railway 
trains ; and the Adamson Act of 1916, passed at the behest of the railway 

1 At the opening of 1945, the A. P. of L. reported 6,631,000 dues-paying members 
and the CJ.O. somewhat less, t.e., 6,435,000. There are also sizeable well-organized 
groups affiliated with neither, as, for example, the four railroad brotherhoods, with a 
combined membership of 420,000, and the United Mine Workers of Ainenca, with 
600,000. 
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brotherhoods, introduced the eight-hour day — again, of course, only for 
persons engaged in interstate railway service. An Employers’ Liability 
Act of 1908, applying to all employees engaged in interstate commerce, 
substituted genuine relief for the academic relief afforded by common- 
law rules which, under the old doctrines of ^^contributory negligence” and 
^‘assumption of risk,” enabled carriers largely to escape liability for injury 
or death suffered by their workmen in performance of duty. The La 
Follette Seamen’s Act of 1915 extended to a large class of employees 
previously subjected to almost incredible hardships and deprivations 
important safeguards such as suitable diet and regular payment of wages; 
and in 1920 the benefits of the Employers’ Liability Act, too, were con- 
ferred upon seamen. 

In a different direction, protective efforts were for a long time less 
successful, because of difiSculty with the courts. When, in 1916, Congress 
undertook to restrict child labor in factories by excluding the products 
of huch labor from interstate commerce, the Supreme Court held the 
measure void as regulating manufacturing rather than commerce; ^ when, 
in 1919, another effort was made, on the basis of the taxing power, the 
result was similar, although of course on different grounds; ^ and when, 
in 1918, a minimum-wage law for women and children in the District 
of Columbia was placed on the statute-book, it, too, fell before a judicial 
ruling that adult women were being deprived of liberty guaranteed them 
by the constitution.® As will appear presently, the object of the earlier 
ill-fated child labor legislation has since been to a considerable extent 
attained through the Fair Labor Standards Act of 1938, upheld unani- 
mously by a differently constituted and differently minded Court.^ 

Of federal labor legislation on more general lines, the most important 
before the New Deal era was embodied in (1) certain clauses of the Clay- 
ton Anti-Trust Act of 1914 declaring human labor to be not a “com- 
modity or article' of commerce,” exempting labor organizations from the 
anti-trust laws, and restricting the use of injunctions in labor disputes; 
and (2) the Norris-La Guardia Act of 1932, making “yellow-dog” con- 
tracts ® unenforceable in the federal courts, and expressly forbidding the 
courts to issue injunctions against laborers for striking, for using union 
funds in aid of a strike, or for inciting others to strike— unless the em- 
ployer can show that he has made “every reasonable effort” to settle 
the strike or that unlawful acts have been committed or threatened by 
the strikers. The Clayton Act proved a great disappointment to labor, 

1 Hammer v. Dagenhart, 247 U. S. 251 (1918). See p. 532 above. 

2 Bailey u. Drexel Furniture Co,, 259 U. S. 20 (1922). 

^ Adkins v. Children's Hospital, 261 IJ. S. 525 (1923).. 

^ See pp. 610-612 below. 

® Contracts by which laborers bind themselves not to join a trade union. See M. L 
Segal, T/ie Norm-‘La Gimdia Act and the Courts (Pamphlet, Washington, D. C., 
1942) ; M. G. Ratner and N. J. Come, “The Norris-La Guardia Act in the Consti- 
tution,’’ Geo. Washington Law XI, 428-472 (June, 1943). 
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because the courts whittled away most of the benefits expected to accrue 
from it.^ Most labor legislation, however, has been relatively effective. 

Labor Under the New Deal 

Relations between the national government and labor have grown de- 
cidedly closer since 1933, and along several distinct, although related, 
lines. (1) Far-reaching efforts have been made by the government to 
promote employment, and in particular to reduce and relieve the wide- 
spread unemployment characteristic of the depression period. (2) Labor 
standards have been advanced through legislation requiring collective 
bargaining between employers and employees and instituting a system of 
minimum wages and maximum hours. (3) Child labor has been sharply 
reduced. (4) Older agencies have been strengthened, and new ones 
(notably the War Labor Board) have been created, to promote industrial 
peace. (5) A Social Security Act of 1935, with later amendments, has 
erected an imposing structure of safeguards against imemploymdnt, 
penury in old age, and other ills particularly menacing to workers. (6) 
Significant beginnings have been made toward providing improved hous- 
ing for wage-earners living in city slum areas. The remainder of the 
present chapter, and the chapter that follows, will be devoted to comment 
on these various matters. 

The Promotion of Employment 

A prime requisite in industry is bringing the worker and the job to- 
gether, and for achieving this end a bewildering variety of employment 
agencies have made their appearance. Some have been conducted by 
individual employers or employer associations; some have been main- 
tained by labor organizations; many have been private profit-seeking 
enterprises. Even under regulation, however, private agencies long ago 
showed serious defects, and as early as 1890 public agencies began coming 
into the field. For a time, these took the form chiefly of employment 
offices set up and operated by states. During the first World War, how- 
ever, an acute labor shortage led to the creation of a U. S. Employment 
Service in the federal Department of Labor; and although it proved so 
ineffective that it was soon discontinued, a New Deal measure of 1933 
reinstated it on a broader and more satisfactory basis. In 1939— the 
Social Security Act of 1935 having introduced a nation-wide system of 
unemployment compensation— the Service was incorporated as a unit 
into the machinery of the Social Security Board having to do with that 
matter and known as the Bureau of Employment Security. Under this 
arrangement, the broadened Bureau was charged with developing a na- 
tional system of employment offices and with assisting in establishing 

i E. B. McNatt, 'Labor and the Ahti-Tmfffe Laws; The Apex Decision” Jour, of 
Folit, Econ., XLIX, 555-574 (Ang., 1941) ; L. B. Boudin, "Organized Labor and the 
Clayton Act,” Va, Law Rev,, XXIX, 271-315 (Dec., 1942), and 395-439 (June, 1943). 
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and maintaining systems of public employment offices in the -states; and 
for the latter purpose federal funds were made available, matching the 
expenditures of states and localities. With a view to the more effective 
mobilization of manpower for war, all state employment services were, 
on January 1, 1942, transferred to full national control. Further, in the 
following April, the President created a nine-man War Manpower Com- 
mission to '^bring about the most effective mobilization and maximum 
use of the nation^s manpower’^; and thereupon the Employment Service 
and all other machinery and functions of the Social Security Board having 
to do with employment were transferred to this Commission, wdiere they 
became parts of a Bureau of Placement concerned with developing pro- 
grams and policies for recruiting workers and placing them in both indus- 
try and agriculture.^ 

In the situation in which the country found itself during the depression 
of the thirties, with anywhere from ten to thirteen million able-bodied 
workers unemployed, the normal operations of employment services such 
as then existed could by no means suffice; and the government embarked 
upon a huge program of relief, not only by direct grants, but through 
work which it itself provided, and for which it furnished part or all of 
the funds. Indicating as one of its main objectives the reduction of unem- 
ployment, the National Recovery Act of 1933 created a Public Works 
Administration and gave it the sum of $3,300,000,000 with which to ini- 
tiate public construction and to finance self-liquidating semi-public 
building. Later in the same year, a Civil Works Administration, and in 
1935 a successor, the Works Progress Administration (subsequently 
known as the Work Projects Administration), were instituted, with bil- 
lions put at their disposal; and hardly an important community through- 
out the country is now without some building or other improvement 
into which this federal money was poured and on which people otherwise 
workless were employed. A swift and sweeping change in the employment 
situation resulting from defense and war activities after 1940, however, 
rendered such devices superfluous; and by direction of the President, 
given late in 1943, the Work Projects Administration is now (1945) 
in process of liquidation. Every one who contemplates the possibilities of 
coming postwar years recognizes that some new program of the kind may 
unhappily become necessary.^ 

Two employment enterprises were developed especially for the benefit 
of the country’s youth. Under the auspices of the Civilian Conservation 
Corps, for which Congress began appropriating money in 1933, hundreds 
of thousands of selected men between the ages of seventeen and twenty- 
eight were enrolled in upwards of two thousand conservation camps, 

1 Under this arrangement, the U. S. Employment Service, consisting essentially of 
the state employment services taken over by the national govemment, still retains a 
certain identity. 

2. A. W. Macmahon ei aU The Administration of Federal Work Belief (Chicago, 
1941 ). 
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located in all sections of the country, and did much to improve the 
national parks and forests, to protect them from losses through fire and 
the ravages of insects and plant diseases, to develop in them more ade- 
quate recreational facilities, and to promote soil conservation and flood- 
control projects. Although engaged in part upon engineering tasks on 
military reservations, and obviously containing possibilities of permanent 
usefulness, the C.C.C. was nevertheless ordered by Congress in 1942 to be 
liquidated, allegedly in the interest of economy; and it passed out of 
existence in the following year.^ 

A National Youth Administration was created by executive order in 
1935, as part of the existing Works Progress Administration ; ^ and the 
organization operated along two lines: (1) a student work-program, pro- 
viding work and financial assistance to needy young persons desirous of 
continuing their education; and (2) an out-of-school program for needy 
unemployed youth, providing work experience through a nation-wide sys- 
tem of work projects and preparing the beneficiaries for private employ- 
ment. During eight years, some two million young persons were aided 
tinder the first program, and more than two and one-half million under 
the second. However, the Youth Administration, too, fell under the axe 
of congressional economy and on January 1, 1944, ceased to exist.® 

Improvement of Labor Standards — Collective Bargaining 

One of the many objects of the National Recovery Act of 1933 was 
Ho improve standards of labor^^; and to this end, the codes of fair com- 
petition, as adopted by various industries and approved by the president, 
were required to set minimum wage levels, fix maximum hours of work, 
eliminate child labor, and in other ways improve the standards and 
working conditions of laborers. Every code, too, must not only recognize 
the right of employees Ho organize and bargain collectively through 
representatives of their own choosing,’^ ^ but also protect every employee 
or other person see*king employment against being required, as a condition 
of employment, -^To join any company union or to refrain from joining.^^ 
The government thus unequivocally adopted the policy of encouraging 
the growth of labor unions as instrumentalities by which employees might 
compel employers to pay adequate wages and maintain proper working 
conditions; and the provisions of the Norris-La Guardia Act were 

' 1 Captain X, “A Civilian Army in the Woods/' Harpe'^s Mag,, CLXVIII, 487- 
497 (Mar., 1934); C. P. Harper, The Adminwtraiion of the Civilian Conservation 
(Clarksburg, West Va., 1939) . 

2 But transfen'ed in 1939 to the Federal Security Agency (see p. 413 above), and in 
1942, to the War Manpower Commission, where it functioned in the Bureau of 
Training until its liquidation. 

s All projects not contributing directly to the winning of the war — such as sewing, 
music, art, and recreation— were indeed discontinued in February, 1942. For an 
extended account of the organization and work of the N, Y. A., see Final Report of 
the National Youth Administration (1943), and cf. L. L. Lorin, Youth and Worla 
Programs; Problems and Policies O., 19AI), 

^ W. H. Spencer, Collective Bargaining Under Seotidn 7 (a) of the National Indus^ 
trial Recovery Act iChicsigo, ldd5), 
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strengthened by forbidding the use of ''yehow-dog” contracts in any 
manner. 

Many of the gains expected to be realized were placed in jeopardy 
when, in 1935, large portions of the Recovery Act were voided by the riabor 
Supreme Court. Promptly in the same year, however, Congress, in re- 
sponse to urgent labor demand, and invoking its commerce power, passed ^ 
a National Labor Relations [Wagner] Act^ which salvaged practically 
the whole of the famous Section 7 (a) guaranteeing the right of collective 
bargaining. ''The policy of the United States,'' it was declared, is "to 
eliminate the causes for certain substantial obstructions to the free flow 
of commerce ... by encouraging the practice and procedure of collective 
bargaining and by protecting the exercise by workers of full freedom of 
association, self-organization, and designation of representatives of their 
own choosing for the purpose of negotiating the terms and conditions of 
their employment or other mutual aid or protection." ^ To make col- 
lective bargaining more universal and effective, the act outlawed "com-^ 
pany unions" (ordinarily including all of the employees, and more or less 
dominated by the company officials) ; all unions were thenceforth to be 
fully independent employee organizations. 

For the enforcement of the law, a National Labor Relations Board National 
of three members (appointed by the president and Senate for five-year Relations 
terms) was set up as an independent quasi-judicial agency,^ and given two 
important functions: first, to ascertain and declare who, in any particular 
plant, are bona fide representatives entitled to speak for the employees 
in collective bargaining; ^ and second, to pass upon complaints of viola- 
tion of employees' rights under the statute. Both forms of action are 
initiated, not by the Board, but by employees (or, in certain cases, by 
employers ®) : the first, by filing a petition for the holding of an election 
to determine the agent to represent them in collective bargaining; the 
second, by filing a complaint against an employer for denying or abridging 
employees' rights to organize, for refusing to bargain collectively with 
labor's chosen representatives, or for engaging in other specified "unfair 

1 49 U, S. Stat, at Large, 449. 

2 The act begins with the broad assertion that ^The denial by employers of the 
right of employees to organize and the refusal by employers to accept the procedure 
of collective bargaining lead to strikes and other forms of industrial strife or unrest, 
which have the intent or necessary effect of burdening or obstructing commerce.’’ 

Nothing in the new law is, however, to be construed so as to “interfere with, or 
impede, or diminish in any way the right to strike. The measure does not apply to 
national, state, or local-government employees, or to persons subject to the Railway 
Labor Act of 1926 (see pp. 612-614 below). 

A There had previously been a National Labor Board (1933) and another National 
Labor Relations Board (1934). 

•^ This responsibility is rendered far more onerous than it otheiwise would be by 
the split between the A. F. of L. and the and in any event it usually becomes 

advisable for the N.L.R.B. to supervise the employee elections through a field agent 
sent to the spot. 

® Under an amendment to the rules of the NXRB., adopted in June, 1939 (the law 
itself not covering the point), employers may petition the Board in situations where 
two or more labor organizations claim a majority, but neither petitions the Board 
for "certification. ' ' / ' 
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labor practices.^^ ^ If, after local invesitigation by an examiner (with 
perhaps a hearing in Washington), a complaint is sustained, the Board 
may issue ^^cease and desist” orders, which are enforceable in the courts 
(with the way open for appeals) like similar orders issued by the Federal 
Trade Commission. 

Inasmuch as the Labor Relations Act undertook to regulate relations 
between employers and employees without distinguishing in any way 
between employers engaged in interstate commerce and those not so en- 
gaged, the measure’s constitutionality was hotly assailed both before and 
after enactment, and both in Congress and outside. Opponents could not 
see how, when the test came, the Supreme Court could do otherwise than 
hold the law to be a regulation, not of commerce, but of labor conditions 
in manufacturing; and if a long line of decisions reaching back to the 
Sugar Trust case of 1895 meant anything, the upshot must be a ruling 
that, since manufacturing was alien to the commerce power, Congress had 
no authority to enact the legislation in question.^ 

The outcome, however, was quite otherwise. On April 12, 1937, the 
Supreme Court handed down decisions in three cases in which employers 
were charged with having violated the act^ — ^in every instance, the de- 
fendant contending, of course, that the statute was unconstitutional. All 
of the employees, it was shown, operated manufacturing plants to which 
was brought from other states much of the raw material used, and from 
which was shipped to other states most of the finished product. The 
manufacturing, to be sure, was done locally; but the concerns were doing 
business on a national scale, and strikes or other disorders inevitably 
had the effect of interrupting the nation-wide flow of commerce. There- 
fore, concluded the Court — completely reversing its previous attitude, 
by a five-to-four vote in every case — Congress had, under the commerce 
clause, full right to pass the Labor Relations Act, and the defendants in 
the pending cases were responsible for living up to it.^ 

1 These unfair labor practices are: (1) interference with or coercion of employees 
in collective bargains; (2) domination or interference by employers in the forma- 
tion or administration of any labor organization; (3) discrimination in employment 
with a view to encouraging or discouraging membershp in a labor organization; (4) 
discharging of, or discrimination against, an employee for filing charges under the act ; 
and (5) refusal to bargain collectively with representatives of employees. In June, 
1936, Congress passed a so-called ^^strike-breakers^ act,” making it a felony knowingly 
to transport in interstate commerce ^^any person with intent to employ such person 
to obstruct or interfere . . . with peaceful picketing during any labor eotitroversy . . . 
or the right of collective bargaining.” 49 U. 8. Stat at Large, 4A9. 

2 A few weeks after the law was enacted, a ‘National Lawyers^ Committee,” spon- 
sored by the American Liberty League, took the presumptuous course of issuing a 
manifesto gratuitously advising the country that the act was unconstitutional. See 
N, Y. Times, Sept. 19, 1935. Cf. H. P. Chandler, “The National Labor Relations Act,” 
Amer, Bar Assoc. Jow., XXII, 245-260 (Apr., 1936). 

» National Labor Relations Board v. Jones 6c Laughlin Steel Corporation, 301 TJ. S. 
1 (1937); National Labor Relations Board v. Freuhauf Trailer Co., 301 IT. S. 49 
(1937); and National Labor Relations Board v. Friedman-Harry Marks Clothing 
Co., 301 U. S. 68 (1937). 

* Two other cases decided at the same time were Washington, Virginia, and Mary- 
land Coach Co. V, National Labor Relations Board, 301 U. S, 142 (1937), and Asso- 
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Thus was confirmed the newly found power of Congress to regulate 
labor conditions and practices whenever it can be shown that they are 
bound up with the interstate business of the employers;^ and in taking 
this step (at the very time when the great controversy over the judiciary 
liberalization was going on) the Court went far toward so modernizing 
its interpretation of the commerce power as to enable the national govern- 
ment to deal adequately with the realities of American business today. 
Some ground for concern is founds however, in the frankly one-sided 
nature of the regulations imposed in the Wagner Act. Every unfair 
practice enumerated is made unfair only if indulged in by employers; 
nothing is made unfair if done by labor organizations; and in conjunction 
with various immunities long enjoyed by labor unions and leaders (for 
example, as against the anti-trust laws), this has contributed to labor 
disorders interfering seriously with the country's defense effort.^ If Con- 
gress may protect the flow of commerce by compelling employers to accept 
collective bargaining with their employees, it would seem logical to pro- 
tect it also by either requiring unions to become incorporated, so that they 
might be held** responsible for breaches of agreements made through such 
bargaining,® or by requiring compulsory arbitration of labor disputes aris- 
ing in concerns engaged in commerce. To both such proposals, however, 
labor has been bitterly opposed; and, with its political power both 
reflected in and enhanced by the Wagner legislation, its voice continues 
to prevail. 

This said, it must in fairness be added that much of the clamor precipi- 
tated by the legislation of 1935 and the ensuing court decisions arose 
because of (1) misconception of the basic purpose of the act and (2) oc- 
casional faulty administration. The underlying purpose of the measure 
is to prevent any restriction of the freedom of workers to organize. “It 
stops right there. Whatever responsibility attaches to a labor agreement, 
how it is to be enforced, what lawless acts of labor are to be prevented, 


ciated Press v. National Labor Relations Board, 301 U. S. 103 (1937). In the former, 
the Coach Company was admittedly engaged in interstate transportation, and the 
Court was unanimous in holding that the Wagner Act properly required the Company 
to bargain collectively with its employees, etc. In the Associated Press case, it was 
contended that the defendant was not engaged in interstate commerce, and that 
applying the provisions of the Wagner Act to it amounted to violating the First 
Amendment „by restricting freedom of the press. By a five-to-four vote, the Court 
held that the gathering and dissemination of news is commerce, and that restrictions 
imposed by the Wagner Act did not amount to any violation of the freedom in. 
question. 

1 The decisions did not, however, indicate what proportion of a concern’s business 
must be interstate in order to bring the regulative power of Congress into play. 

2 In this connection, see the sponsor’s defense of the act, “Senator W^agner Chal- 
lenges Critics of His Act,” N. Y. Times, July 25, 1937; ana cf. “Is the Wagner Act 
Unfair?,” H. S. News, Feb. 6, 1939, pp. 10-11 (the pros and cons of the issue). 

s The Revenue Act of 1944 included a section requiring labor unions to make 
public accounting of their fiscal affairs by filing periodical financial statements with 
the Bureau of Internal Revenue, the intention being to brmg some measure of pub- 
licity into the handling of union funds, and to protect the individual union member 
against exploitation by tinscrupuious union bosses where they exist. v- * 
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are left to state and federal laws outside the act itself ” ^ Bo far as 

criticisms of the administration of the law are concerned, it should be 
remembered that ^^Congress turned over to the Board an exceedingly 
difficult task without any chart or compass or rule to guide it/^ ^ Under 
the circumstances, mistakes have been made. But there is no justification 
for the widely repeated charges that the Board has been ‘^running wild/’ 
or is ^^misusing its power,” and must therefore be curbed.^ 

Improvement of Labor Standards — Wages, Hours, Child Labor 

1^? For a long time, the federal government was effectually estopped from 
Stendards such matters as wages and hours (except for its own em- 

ti 938 ) ploy€!os, and in interstate transportation) by the Supreme Court’s in- 
sistence that manufacturing, mining, lumbering, and the like were beyond 
the range of the commerce power; and when the National Recovery Act 
of 1933 undertook to limit hours and fix minimum wages in industries 
carried on under the codes, the result was disaster. The 1937 decisions 
in the National Labor Relations cases, however, showed a change of 
attitude in the Court; so likewise did decisions of the same year sus- 
taining all vital parts of the Social Security Act. Encouraged by the turn 
matters had taken, President Roosevelt recommended to Congress the 
enactment of measures that would put a ^^floor” under wages (a minimum- 
wage law) and a ^^ceiling” over hours of work (a maximum-hours law), 
and abolish child labor; and his recommendation bore fruit in the passage 
of the Fair Labor Standards Wages and Hours”) Act of 1938^ — the 
government’s most ambitious attempt as yet to regulate working condi- 
tions in industry. 

1 G. W. Alger, 'Tabor Must Decide,” Atlantic Mo., CLXV, 758-765 (June, 1940)—a 
discriminating criticism, as is also L. B. Boudin, "Representatives of Their Own 
Choosing,” III Law Eev., XXXVII, 385-417 (Mar.-Apr., 1943), XXXVIII, 41-78 
(May-June, 1943). See also E. Schlesinger, “Repressive Labor Legislation,” Amer. 
Bar Assoc. Jour., XXVIII, 7-19 (Jan., 1942). 

2 0. W. Alger, loc. cit. 

^ This statement is borne out by the record of court decisions in appeals taken 
from the Board’s orders or rulings. During the eight years ending June 30, 1943, the 
Su|)reme Court and the circuit courts of appeals rendered 481 decisions involving 
actions by the Board, In 411 of these, the Board was sustained in full or with only 
slight modification. Eighth Annual Report of the National Labor Relations Board 
(1943), 62. The only cases reviewable by the courts at the instance of employers are 
those involving unfair labor practices. Ibid., 60-67. On the general subject, see H. 0. 
EhY, The Labor Relatiom Act in the Cowrts (Mew York, 

A serious effort to discredit both the act and the Board took the foitoi of a con- 
gressional investigation in 1939-40 by a special House committee headed by a hostile 
critic, Represejybative W. H. Smith of Virginia, The Smith committee conducted 
extensive hearings and, on March 7, 1940, reported a series of drastic amendments 
to the law. A minority of the committee, bn the other hand, denounced the majority 
report, declaring that “not only were these findings and - recommendations based on 
an entire lack of substantial testimony,” but that “in many instances there was not a 
scintilla of evidence to support them.” Most of the majority proposals passed the 
House, but were not acted upon by the Senate. An almost complete change in the 
personnel of the Board and its higher staff, however, somewhat significantly fol- 
lowed. See 76th Cong., 3rd Sess., House Rep. No. 1902 (1940); W. Gellhorn and 
B. L. Linfield, “Politics and Labor Relations; An Appraisal of Criticisms of N.L.RJB( 
3E*rocedure,” Columbia Law Reu., XXXIX, 339-395 (Mar., 1939). 

4 52 U, S. Stat. at Large, 1060. 
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^ THE GOVEENMENT AND LABOR 

The law applies to all concerns (and, with certain exceptions, to their Wag©& 
employees) engaged in interstate commerce or in producing goods for 
such commerce.^ A minimum wage of twenty-five cents an hour was set 
for the first year following October 24, 1938, thirty cents an hour for the 
next six years; and after seven years (in 1945), unless sooner put into 
operation under specified circupstances, the minimum wage was to be 
forty cents an hour, except in special cases. During the first three years of 
the law^s operation, more than 800,000 workers obtained wage increases 
under it. 

Forty-four hours a week were set as the maximum during the first 
year of the law’s operation, forty-two hours during the second year, and 
forty hours after October 24, 1941 — ^with in all cases overtime pay at 
one and one-half times the regular rate. 

In addition, the act deals with child labor by prohibiting interstate 
commerce in goods produced under conditions of “oppressive child 
labor” — ^which means employment of any child under sixteen in manu- 
facturing and mining, or under eighteen in occupations declared by the 
Children’s Bureau in the Department of Labor to be “particularly haz- 
ardous ... or detrimental to their, health or well-being.” Children be- 
tween fourteen and sixteen may be employed in occupations other than 
manufacturing and mining, provided “such employment is confined to 
periods which will not interfere with their schooling and to conditions 
which will not interfere with their health and well-being.^ 

Although the Wages and Hours law encountered much hostility in cer- 
tain quarters, responsible employers, on the whole, fell into line with 

1 Five groups of employees specifically excepted are: (1) agricultural workers, 
seamen, employees of airlines, street railways, motor-bus lines, interurban railways, 
and the employees of weekly or semi-weekly newspapers with a circulation of less 
than three thousand, the major part of which is in the county of publication; (2) 
persons employed in bona fide executive, administrative, professional, or local retail 
capacity, or as outside salesmen ; (3) persons employed in any retail or service estab- 
lishment, the greater part of whose sales are within the state where the business is 
located; (4) persons employed in fishing and the fishing industry; and (5) persons 
employed in the area of production to handle, prepare, or can agricultural or horti- 
cultural commodities, dr to make dairy products.. In 1941 (on the eve of our entrance 
into the war), the total number of persons to whom the law applied was approxi- 
mately fifteen and one-half million. In 1942, the act was held to cover even employees 
in buildings in which companies doing an interstate business had their offices — such as 
elevator operators, engineers, watchmen, and porters — ^inasmuch as such employees 
were engaged in occupations “necessaiy to the production” of goods for commerce 
by the building’s tenants. Kirchbaum v. Walling, 316 U. S. 517 (1942). 

2 See p. 554 above. The entire act and the Walsh-Healy Public Contracts Act 
are administered by the combined Wage and Hour and Public Contracts Divisions 
of the Department of Labor, headed by an administrator who is assisted by ad- 
visory boards, in each industry, representing employers, employees, and the public. 

See H. November, ^Tndustry Committees Under the Fair Labor Standards Act,” 
American Federationistj XLYIl, 27y2S0 (Mbx.j IMO). 

The shortage of manpower resulting from the war made it nece«i.ry to relax to a 
limited extent the standards for minors contained in the Walsh-Healey Act (see p. 

556, above). The employment of girls between the ages of sixteen and eighteen on. 
government contract work was authorized in November, 1942, subject to certain 
specified conditions of employment. Anntuil Report of the Becreiary of Labor (1943), 

36-40. 6f. J. M. F. Donovan, Jr,, ^The Practical Administration of the Wage 
Hour Georgetown Law Jour., NXXI, 115-145 (Jan., 1943). 
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it and carried out its provisions faithfully. Calling for vastly increased 
output in war industries, the national defense and war program later 
led some employers to demand a relaxation of the maximum work-week. 
Until February, 1943, the Administration successfully resisted any such 
change, believing the relatively short work-week, and not the long work- 
week, the more favorable for efficient and maximum production. At the 
date mentioned, however, the President yielded and authorized a forty- 
eight-hour week in war industries.^ Meanwhile, the constitutionality of 
the legislation was sustained by the Supreme Court on February 3, 1941, 
in a unanimous decision directly overruling a decision of twenty-three 
years earlier invalidating the first federal child labor law.^ 

The Promotion of Industrial Peace 

Throughout all of the years while labor was achieving the great gains 
which have been outlined (and others yet to be mentioned), losses were 
suffered, too — and by the general public as well — from lockouts, slow- 
downs, strikes, and other interruptions and disorders incident to labor- 
management disputes. In general, there are four ways of settling such 
disputes: direct negotiation, mediation, arbitration, and litigation. The 
first usually proceeds independently of government; in the second and 
third, government may or may not have a hand; in the fourth, govern- 
ment invariably participates, through the courts. For sixty years, our 
federal government has concerned itself with various phases of the matter 
— ^never more than during the present war. And a word needs to be 
said about this chapter of labor experience: first, as to the handling of 
the problem at the point where it was first taken up, t.a., in relation to 
railways; second, as to machinery and methods employed in relation to 
labor generally; and third, as to the special developments incident 
to World War IL 

The most obvious place for the federal government to start dealing 
with the problem was in relation to railways, not onty because of the 
disastrous consequences of breakdowns in the country's transportation 
services, but because, under the commerce clause, *there could be no 
question of constitutional authority to act. As early as 1882, Congress 

1 Many workers in such industries had been putting in more than forty hours a 
week; but of course receiving overtime pay. The average in such industries during 
1942 was indeed not far from forty-eight hours, which, as indicated, eventually 
became the standard amount. 

2 The earlier decision was in the case of Hammer v, Dagenhart, 247 U. S. 251 
(1918), and the one upholding the Fair Labor Standards Act was in that of United 
States u. Darby Lumber Co., 312 U. S. 100 (1941), The question immediately at 
issue in the Darby case was whether Congress had power to prohibit the shipment 
in interstate commerce of lumber manufactured by employees whose wages were 
below a prescribed minimum or whose weekly hours of labor at those wages exceeded 
a prescribed maximum. See H. A. L,, ^'Constitutional Aspect of the Fair Labor 
Standards Act of 1938,” Univ, of Pa, Law Rev, ^ LXXXVII, 91-105 (Nov., 1938); 
C. M. Featherston, “The Commerce Clause and the Fair Labor Standards Act,” Oeo. 
WcMwgton Law Rev., VIII, 68-80 (Nov., 1939) ; and a series of articles in Law and 
Contemporary Problems, VI, 321-493 (Summer, 1939), 
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began legislating on the subject, and one could enumerate a lengthy list 
of measures devoted wholly or partly to it — ^notably the Erdman Act 
of 1898, the Newlands Act of 1913, the Adamson Law of 1916, and the 
Transportation Act of 1920, all avoiding attempts at compulsion, but 
providing increasingly effective machinery for averting or adjusting con- 
flicts. Capping the series was the Railway Labor Act of 1926, which, 
with amendments adopted in 1934,^ possibly deserves to be considered 
the most potent measure for industrial peace in our history. The great 
purpose of the legislation is to provide, through voluntary action of the 
parties, for the prompt adjustment of disputes between carriers, includ- 
ing carriers by air (1936), and their employees arising in the interpre- 
tation and enforcement of agreements between them that have previously 
been reached through conferences and negotiations, t.e., collective bar- 
gaining; ^ and to achieve this end, two permanent bodies have been 
created, with provision also for temporary arbitration agencies and for 
emergency boards. 

First, there is a National Railroad Adjustment Board of thirty-six 
members which operates in four independent divisions, three consisting 
of ten members each, and the fourth of six members, employers and em- 
ployees being equally represented.® Each division has jurisdiction over 
different classes of employment, and is concerned with the settlement of 
minor grievances of individuals, and with interpreting and enforcing 
agreements concerning hours, wages, and working conditions. A large 
number of disputes of this nature are settled every year and attract no 
public attention."^ 

Major disputes, in which the public often is vitally concerned, come 
before the National Mediation Board (1934), an independent govern- 
ment agency of the first importance, even though having no compulsory 
authority. The Board’s assistance may be invoked by any party to a 
controversy between carriers and their employees; or it may volunteer 

^44 TJ. 8. Stat. at Large j 577, and 48 ibid., 1185. The constitutionality of the 
Railway Labor Act was upheld by the Supreme Court in a notable decision rendered 
in March, 1937 (Virginian Railway Co. v. System Federation No. 40, etc., 300 U. S. 
515). 

2 The act imposes upon both carriers and their employees the duty of making and 
maintaining agreements to govern working conditions. 'These collective agreements 
[numbering over 4,400 in 19431 ...are, in effect, industrial constitutions and laws 
adopted by the carriers and their employees for the government of their joint 
relations; and the adjustment boards [created under the lawl are the courts that 
enforce the laws. Their decisions are final and binding.’^ Thus has been established 
“a reign of law,” which is responsible for "an almost unbroken record of peaceful 
settlement of labor disputes on the railroads.” First Annual Report of the National 
Mediation Board M. 

dmsions maintain headquarters in Chicago, meet regularly, and submit 
annual reports to the National Mediation Board, to be described presently. Salaries 
of members are paid by the parties whom they represent. 

^ In fiscal 1943, the Adjustment Board disposed of 2,900 disputes requiring inter- 
pretation of agreements. Ah unfavorable view of both the Adjustment Board and the 
Mediation Board will be found in G. Garrett, "Peace on the Rails,” Sat. Eve. Fost^ 
CCXII, Sept. 9, 1939, pp. 8-9 ff. Cf. L. K. Garrison, "The National Railroad Adjust- 
ment Board,” Me Lam /ow., XLVI, 567-598 (Feb, 1937); W. H. Spencer, The 
National Railroad' Lahor Adjustmerd Board (Chicago, 1938). 
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its services in any such emergency.^ If, after using its ''good offices ” the 
Board is unable to bring the parties to an agreement, it tries to persuade 
them to submit their contentions to an impartial board of arbitration, 
made up as occasion arises ; and decisions of this body are binding upon 
the parties. 

Finally, if a controversy is not adjusted either by the Mediation 
Board or by arbitration, a strike vote of the employees may be taken. 
If a strike is voted (at least, such was the procedure until 1942), an 
emergency investigating board may be created by the president of the 
United States to investigate the facts pertaining to the dispute and 
report back to him. Although in no sense legally binding, an emergency 
board^s findings and recommendations have usually received such wide 
public approval that the contending parties have accepted them. In this 
manner, several serious national calamities have been averted. Until 
1942, emergency fact-finding boards were appointed separately for each 
dispute, and only after a strike had been voted; and the membership of 
such boards was left to the presidents discretion.^ In May of that year, 
however, an executive order s,et up an extraordinary National Railway 
Labor Panel of nine (later raised to twenty) members; and nowadays 
emergency boards of three members each are designated by the chairman 
of the panel whenever in his Judgment a dispute, if not adjusted, might 
interfere with the prosecution of the war, "even in the absence of a strike 
vote.’^ The recommendations of such emergency boards, in so far as 
affecting wage and salary payments, are required by executive order of 
February, 1943, to conform with the general stabilization program and 
policies of the director of the Office of Economic Stabilization.® 

But even before the present war, the federal government did not con- 
fine its efforts for industrial peace to the field of transportation.^ The 
same act of 1913 that set off labor as a separate executive department 
authorized the secretary either personally to act as a mediator in any 
and all labor disputes or to delegate the function to "commissioners of 
conciliation^^ ; and out of this authorization grew a branch of the Depart- 

'3- In fiscal 1943, the Mediation Board’s services were invoked in 455 cases, and 425 
were disposed of: 235 concerned changes in rates of pay, rules, or working condi- 
tions; and 190 were representation disputes. Four cases affected practically all 
employees of all principal railroads, and five involved commercial airlines and their 
employees. Five disputes calling for changes in wages and working conditions were 
referred to arbitration, with, the parties agreeing to be bound by the awards of the 
boards of arbitration. Ninth Annual Revort of the National Mediation Board (1943), 
5-14. 

2 Except that no member might be pecuniarily or otherwise interested in any 
organization of employees or in any carrier, 

s During fiscal 1943, eleven separately designated emergency boards were appointed 
by the chairman of the National Railway Labor Panel, and eight of them submitted 
reports to the president with recommendations for the final settlement of the dispute. 
Ninth Annual Report of the National Mediation Board (1943), 35-39. 

^ It may be mentioned that Ooiigrcss in 1938 set up a Maritime Labor Board to 
mediate^ oft-recurring and sometimes peculiarly violent disputes between seamen 
and their employers. Experience, however, was less happy than in the railway field. 
The functions of the Board were later whittled down, and in 1942 the agency ceased 
,;to: exist. 
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ment known as the United States Conciliation Service which has con- 
tinued active and efficient to this day. During the past decade it has 
been especially successful in shifting emphasis from mediation as a 
remedy to the newer and growing concept of ‘^preventive conciliation^^ 
as a positive instrument of industrial peace. Several large international 
and many local unions, as well as some progressive business managers, 
have shown a tendency to avail themselves of the good offices of the 
Service well in advance of any interruption of operations.^ 

Numerous provisions of the National Recovery Act were couched in 
such ambiguous language as to provoke controversies often culminating 
in strikes and other industrial disputes and interfering with the free 
operation of the law. A National Labor Board of eight (later thirteen) 
members was therefore set up by executive order in the summer of 1933, 
with power to establish nineteen regional boards to iron out differences 
arising between labor and capital in interpreting the law. Upon annul- 
ment of the act in 1935, however, thi§ machinery passed out of the 
picture. 

Although the activities of the Conciliation Service were sharply stepped 
up after the national defense effort was started in 1940, and with a 
very high percentage of settlements without work stoppage, its inability 
to prevent or end strikes in some of our most vital industries led President 
Roosevelt to set up, in March, 1941, an eleven-man National Defense 
Mediation Board,^ ‘‘io assure that all work necessary for national de- 
fense” should ^'proceed without interruption and with all possible speed.” 
The new agency had jurisdiction, however, over only disputes certified 
to it by the secretary of labor as being beyond the ability of the Con- 
ciliation Service to settle, and had no power to compel adherence to its 
decisions; and although it started off promisingly, by December, when 
actual war began, congressional and popular dissatisfaction with its 
failure to prevent recurring labor disorders led the President to convoke 
a conference of twelve industrial-management leaders and an equal num- 
ber of representatives of organized labor at which it was agreed, on the 
one hand, that there should be a wartime moratorium on strikes and 
lockouts, with all disputes settled by peaceful means, and, on the other 
hand, that a new labor board for negotiating settlements should be set up. 

Accordingly, in January, 1942, the Mediation Board was replaced with 


1 In fiscal 1943, more commissioners of conciliation were employed than at any 
previous time, and offices were established for twelve regional representatives to 
effect cooperation with the National War Labor Board. The Service was active in 
17,559 “situations,” in twenty-nine major industrial fields; and 12,315 of these disputes, 
involving more than six million workers, were settled. Report of the Secretary of 
Labor (1943), 10-13. See I. Ross, “Labor Mediators,” jffarper's Jifa^., OLXXXII, 598- 
607 (May, 1941) ; J. Steelman, “Wartime Problems of the Federal Conciliation 
Service,” Annals of Amer, Acad, of PoliL and Social ScLy CGXIV, 135-140 (Nov., 
1942), and “The Work of the United States Condlktion Service in Wartime Labor 
Disputes,” Law and Contemporary Problems, IX, 462-470 (Summer, 1942). 

2 Consisting of three representatives of the public, four of employers, and four of 
employees. 
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a National War Labor Board ^ consisting of twelve members equally 
representing the public, industry, and labor, and endowed with authority 
to take jurisdiction of a dispute on ite own initiative as soon as other 
procedures for adjustment have failed, and “finally’^ (t.e., without appeal 
to the courts) to determine the dispute, employing for the purpose media*, 
tion, voluntary arbitration, or arbitration under rules formulated by the 
Board. Under this set-up, what normally happens is: (1) the parties 
to a dispute resort to direct negotiations or to procedures provided in 
collective-bargaining agreements; (2) if this does not bring results, com- 
missioners representing the Conciliation Service (if they have not already 
intervened) try their hand; (3) if this also fails, the secretary of labor 
certifies the dispute to the War Labor Board for settlement, although, 
after consulting that official, the Board, as indicated above, may take 
jurisdiction on its own motion. For the more expeditious handling of 
controversies, the Board, however, in January, 1943, announced a decen- 
tralized procedure, under which twelve regional war labor boards were 
established and given full authority to make final decisions in all labor 
disputes arising in their respective jurisdictions — each regional board 
being a miniature of the parent Board, with members representing em- 
ployers, employees, and the public. From decisions of the regional boards 
appeals may be taken to the National Board ; and under this arrangement, 
the latter has become a sort of supreme court for labor disputes, although 
retaining and exercising original jurisdiction in cases of unusual im- 
portance and also in determining policies. Power to enforce the orders 
of national and regional boards alike rests with the president; ^ and on 
various occasions when such orders have been defied, he, acting as com- 
mander-in-chief of the armed forces, has instructed the Army or Navy 
to take over and operate plants imtil such time as compliance or settle- 
ment could be achieved.® In October, 1942, the Board’s jurisdiction was 

3- In point of fact, the Mediation Board had ceased to function effectively in 
November, after the Gl.OJs representatives resigned in protest against the Board^s 
refusal to grant the closed-shop demand of the mine workers^ union in the “captive” 
coal mines owned by steel corporations. 

The Wax Labor Board was created by executive order and rested on this basis 
until given statutory recognition in the War Labor Disputes Act of 1943, mentioned 
below. The order expressly provided that nothing therein should be construed as 
superseding or in conflict with the provisions of the Railway Labor Act, the National 
Labor Belations Act, the Fair Labor Standards Act, or the Public Contracts (Walsh- 
Healey) Act— the intention manifestly being that, even under stress of war, there 
should be no impairment of the gains realized by labor (and by the public) from 
this earlier remedial legislation. 

2 The Board is a unit within the Office for Emergency Management, in the Execu- 
tive Office of the President. 

s During the first three years of its existence, the Board closed about 362,000 vol- 
untary and contested cases, affecting thousands of employers and some twenty-four 
million employees. Compliance with the Board's decisions has been almost universal, 
government seizure of plants to prevent interference with the war effort being 
necessary in only twenty-five instances. The most widely publicized case of the kind 
is that of the Montgomery Ward Company in April, and again in December, 1944. 
“The magnitude of the Board’s task has been unprecedented in the field of labor 
relations. ... It has borne the double burden of wage stability and of settling labor 
disputes . . . the most vigorous critics of the Board must pause in admiration for its 
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extended to “all industries and all employees/^ and to “voluntary as well 
as contested wage increases and decreases,” making the agency easily 
the most important factor in the responsible work of stabilizing wage 
levels. During its first year, the Board was hampered by uncertainties 
about its relations to other agencies, and by the necessity of worldng out 
its own standards. Most of its decisions throughout, however, have been 
unanimous, and therefore presumptively sound.^ 

Recurrence of strikes in violation of labor leaders^ agreement to forego 
striking during wartime, and culminating in three general coal strikes 
during the spring and summer of 1943, spurred Congress to pass in June 
of that year — over strong protest from labor leaders and a forceful veto 
message from the president, but nevertheless by heavy majorities — 
the War Labor Disputes (Smith-Connally) Act, often called the “Anti- 
Strike” Act, since its declared purpose was to prevent strikes in wartime.^ 
The measure empowers the president to take immediate possession of 
and to operate “any plant, mine, or facility equipped for the manufacture, 
production, or mining of any articles or materials which may be required 
for the war effort, or which may be useful in connection therewith,” 
whenever he finds that “the war effort will be unduly impeded or de- 
layed” by “a strike or other labor disturbance.” Properties seized are 
to be returned to their owners within sixty days after the “restoration 
of production efficiency.” But so long as the government remains in 
possession, interference with the operation of the property by “lockout, 
strike, slowdown, or other interruption” is unlawful, and aiding in such 
interruption — ^‘^by giving direction or guidance” thereto, or “providing 
funds for the conduct or direction thereof,” or paying strike or other 
benefits to those participating therein — ^is prohibited. 

To plants operated privately, other provisions of the law apply. When 
any strike threatens seriously to interfere with war production, the 
National War Labor Board may intervene, with power to make its 
authority effective and to order changes in wages or working conditions 
when not in conflict with the government’s economic stabilization policy. 
Notice of any dispute must be given to the secretary of labor, the 

accomplishments.” T. W. Kheel, executive director of the Board, quoted in N. F. 
Times, Jan. 15, 1945. Cf. L. B. Boudin, “The Authority of the National War Labor 
Board Over Labor Disputes,” Law Rev., XLIII, 329-382 (Oct., 1944). 

1 On the work of the Board in general, see L. V. Howard and H. A. Bohb, Current 
American Government, 244-252; and cf. E. W. Puttkammer [ed.], War and the 
Law (Chicago, 1944), 92-116; R, G. Poole, “The National War Labor Board,” 
Amer. Bar Assoc. Jour., XXVIII, 395-399, 466^70 (June, July, 1942) ; E. E. McCon- 
nell, “The Organization and Procedure of the National War Labor 'Boudy” Law and 
Contemporary Problems, IX, 567-573 (Summer, 1942) ; C. V. Shields, “The Authority 
of the War Labor Board,” 194^ Wis. Law Rev., 378-401 (May, 1943). 

2 57 U. S. Stat. at Large, 163. The text of the act appears in N. Y. Times, June 13, 
1943; for the President’s veto message, see newspapers of June 26. After pointing out 
defects in the Smith-Connally measure, the President recommended a general labor 
draft, as being more effective in preventing strikes. However, although approved by 
the War and Navy Departments and by large sections of the general public, the 
reoommei|dation was received coolly in Gongress and among labor lead|rs and did 
not prevail. See p. 689, note 1- 
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National War Labor Board, and the National Labor Relations Board; 
and if, during a “cooling-off^’ period of thirty days after such notice, a 
settlement is not reached, the last-named Board is required to take a 
secret ballot of employees concerned on the question “whether they wish 
to permit an interruption of war production/’ the result being made 
public by the Labor Relations Board.^ From this it appears that war- 
time strikes in privately operated industries are legal under the “anti- 
strike” law if employees go through all of the motions required of them, 
and that the only strikes completely outlawed are those in plants that 
have been taken over by the government.^ 

Any one familiar with current events is well aware that, as a measure 
for preventing strikes, the Smith-Connally Act has been pretty much 
% failure — as, indeed, have all other attempts to prohibit strikes by 
law. Strikes have not been abolished ; the country merely has illegal 
strikes instead of legal ones. Indeed, by compelling the government to 
sanction and sponsor strike votes even in the midst of war, the law has 
actually put an added weapon in the hands of industrial agitators.^ 
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SOCIAL SECtTEITY 

Outside of limited groups of people who interested themselves in 
European systems of unemployment insurance, old-age pensions, and 
sickness and accident benefits, Americans commonly showed no great 
concern about such instruments of social security until the economic 
depression of the thirties threw nine or ten million people out of 
work and forced the federal government to spend multiplied billions in 
relieving distress, making work, “priming the pump’’ of private industry, 
and in other ways endeavoring to get a bafiied and discouraged nation 
back on its feet. Quite apart from the human misery and economic loss 
entailed by the experience, the government, it was considered, could 
not go on making such outlays indefinitely. To be sure, a limited busi- 
ness recovery, preceptible in 1934, tended somewhat to relieve the pressure. 
But careful studies, prompted by the crisis, of the country’s situa- 
tion and prospects pointed to such disturbing facts (fully revealed in 
reports made public in 1937-38) as that while population was growing 
by eighteen per cent between 1920 and 1936, industrial jobs were de- 
clining by twenty-five per cent, and that, with life expectancy rising 
and the birth-rate declining, persons over sixty-five years of age would 
in the future constitute a greatly increased proportion of the country’s 
population — one in every eight, it was predicted, by 1980. Unemployment, 
on a considerable scale, it appeared, would be permanent; the burden of 
caring for the needy aged would steadily grow heavier; and the con- 
clusion was inevitable that the problem before the nation was far more 
than merely one of tiding the people over the existing depression,^ 

Some forward-looking measures, mainly in the nature of old-age in- 
surance plans, were undertaken by a goodly number of the states. But 
there was the vital matter of unemployment insurance, on which only 
Wisconsin had acted, besides plenty of other urgent needs. As was to be 
expected, fantastic schemes were advanced from various quarters, 
e.g., the “Townsend plan,” calling for payment of two hundred dollars 

1 The investigations referred to were conducted chiefly by the President’s Com- 
mittee on Economic Security, the National Eesources Committee (forerunner of 
the later National Resources Planning Board), and the Brookings Institution. See 
especially a publication of the Committee on Economic Security entitled Social 
Security in America (Washington, 1937), and one of the National Resources Com- 
mittee entitled The Problems of a Changing Population (Washington, 1938). Cf. 
W. S. Thompson and P. K. Whelpton, '"The Population of the Nation,’’ in Recent 
Social Trends in the United States (New York, 1933), Chap, i; W. F. Ogburn, “How 
Many Old People in the Future,” State Government, XII, 157-158 fl. (Sept.,’ 1939) ; 
and R. Hilton, “Old People; A Rising National Problem” Harper’s Mag., CLXXIX, 
449-459 (Oct., 1939), ^ v ^ 
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a month to all persons over sixty on condition only that they stop work 
and spend their pensions as fast as received; and the ^%nndeen plan/’ 
calling for weekly payments of not less than ten dollars to all unem- 
ployed persons eighteen years of age and over.^ From the Administration 
— convinced that while the states should bear a share, the national gov- 
ernment should assume the main responsibility — came also a plan, am- 
bitious to be sure and by no means beyond criticism, yet on the whole 
well conceived and certainly moderate as compared with the others 
mentioned; and in the omnibus Social Security Act of 1935, characterized 
by President Roosevelt as ‘^the most useful and fundamental single piece 
of federal legislation ever enacted in the interest of American wage- 
earners,” this plan, in its essentials, was duly translated, by overwhelm- 
ing majorities, into national law.^ To a considerable extent, the measure 
was based on social insurance systems prevailing in the more advanced 
countries of western Europe. 

Space forbids a detailed analysis of the federal-state social security 
structure now erected, but certain major features must be noted. Tower- 
ing above all other aspects of the legislation are the provisions made for 
unemployment compensation and for protection of the aged. With a view 
to safeguarding the great mass of wage-earners against the hazards of 
unemployment, the states are encouraged, by federal grants designed to 
assist in meeting administrative expenses, to set up insurance or compen- 
sation systems. Under these, workers involuntarily unemployed receive 
benefits paid through public employment ofBces or other approved agen- 
cies and derived from a tax on employers of eight or more persons at a 
rate rising from one per cent of the annual payroll in 1936 to three per 
cent in 1938 and thereafter.® Speaking strict^, there is no federal sys- 
tem of unemployment compensation; Congress has merely utilized its 
taxing and appropriating powers to stimulate the states to devise and 
set up compensation systems of their own; and while various prescribed 
conditions must be met if federal assistance is to be forthcoming, each 
state is left free to adopt any general type or plan of compensation pre- 
ferred, and, in so doing, to determine the classes of unemployed and the 
conditions under which such classes may participate, as well as the scale 
of benefits. Nowhere has it been found feasible to make an unemployment 
compensation scheme cover all of the gainfully employed, and the system 
here described does not extend to agricultural workers, domestic servants, 

S. Stewart, “Pensions After Sixty Public Afairs PamphletSf No. 46 (New 
York, 1940); N, Roosevelt, The Townsend Plan (New York, 1939) ; S. Downey, 
Pensions or Penury (New York, 1939) . 

U. S. Slat, at Large, 620^ 

8 The collection of this tax by the federal government began January 1, 1936. 
Against their payroll tax, employers are given a credit up to ninety per cent for 
payments made in compliance with their state compensation law. The remaining ten 
per cent is the only federal contribution, and this is intended merely to cover the 
expense of administering the state systems. The fiscal year 1939-40 was the first in 
which unemployment benefits were payable under the laws of all forty-eight states, 
Alaska, Hawaii, and the District of Columbia. 
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public employees, casual laborers, employees of religious, charitable, edu- 
cational, scientific, and literary institutions or organizations, to oiSicers 
and crews of vessels, or to employees of common carriers in interstate 
commerce.^ 

The problem of the aged presents itself in two different although re- 
lated aspects — ^that of relieving aged persons who already are dependent 
and that of preventing dependency later on. As being the more im- 
mediately pressing, the first of these matters was taken up by the states 
(beginning with Montana in 1923) a good while before the Social Security 
Act was passed; by the close of 1934, twenty-nine states, indeed, had 
enacted legislation on the subject, although in most cases the sums made 
available for benefits were small. To stimulate and nationalize old-age 
assistancej the Social Security Act introduced a policy of federal responsi- 
bility and cooperation under which federal aid is extended to the states 
on a basis of fifty per cent of the total outlays made for the purpose, 
although in no case are such outlays to involve a federal allowance of 
more than fifteen (changed in 1939 to twenty) dollars a month per person. 
Within three years, every state of the Union qualified to receive the 
federal funds.® 

More ambitious are the provisions made for old-age insurance. Apply- 
ing to substantially the same workers who are reached by unemployment 
compensation (the principal groups excluded are indicated above), the 
act of 1935 set up a nation-wide retirement system under which pensions, 

1 A Railroad Unemployment Insurance Act of 1938 first provided a uniform system 
of unemployment insurance for railway workers in interstate commerce, previously 
covered only by the varying provisions of state insurance laws. 52 27. S, Stab, at 
Large f 1094; 53 ihid,^ 845; 54 ibid., 1094. 

On July 1, 1943, some forty million workers were covered by unemployment 
insurance under the legislation of 1935, and over two billion dollars had been paid 
to unemployed workers. The peak month was June, 1940, when more than 1,200,000 
wage-earners drew unemployment benefits totaling over $53,600,000. With defense 
and wartime employment rising, payments declined sharply after 1940; in June, 
1943, a weekly average of only 100,256 workers received benefits, and payments 
totaled less than six million dollars. P. V. McNutt, quoted in N. Y, TimeSf Aug. 14, 
1943. Cf.^ Social Security Board, Eighth Annual Report C1943), 52-59. In most states, 
the maximum benefit payment is fifteen dollars a week, for a limit of fourteen to 
sixteen weeks. 

On the system in general, see W. Haber and J. J. Joseph, ^An Appraisal of the 
Federal-State System of Unemployment Compensation,” Boc, Bervice Rev,, XV, 
207-241 (June, 1941) ; R. C. Atkinson, The Federal Rdle in Vnemployment Compen^ 
sation Administration (Washington, 1941). The defects of the present federal-state 
plan and the advantages that a unified national system would have are set forth in 
the Social Security Board’s Eighth Annual Report (1943), 34-40. Cf. G. P. Rohrlich, 
^Consolidation of Unemployment Insurance and the Problem of. Centralization,” 
Pub, Admin. Rev,, W, 43-60 (Winter, 1944). President Roosevelt favored going 
over to a unified national system, but a majority of the states have been opposed. 

2 On July 1, 1943, more than two million old people were getting cash payments 
through state public assistance programs under the new legislation; and of the ap- 
proximately $616,600,000 spent for the purpose during the preceding fiscal year, about 
half, of course, represented federal funds. Within limits and standards fixed nation- 
ally, each state makes its own detailed arrangements ; but in all cases assistance is 
given only after the age of sixty-five, and only to persons who neither can support 
themselves by work or savings nor rely on being supported by children or other 
relatives. Naturally, the beneficiaries themselves contribute nothing to the funds 
used in maintaining the system. 
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graduated in amount on the basis of earnings and length of service, are 
payable at the age of sixty-five ^ from a fund built up from contributions 
made equally by employers and employees,^ the national government 
making no direct contribution, but playing the roles rather of collector, 
bookkeeper, and administrator. In essence, the plan is one for compulsory 
savings — ^in other words, for spreading wages over the lifetime of the 
worker rather than over merely his wage-earning years; and on the theory 
that the employer is both concerned and obligated, he is required to 
help make the plan workable by sharing in creating and maintaining 
the fund. Contributions made by employers and employees alike started 
at one per cent of the wages received in 1937, and under the original law 
would have reached a maximum of three per cent in 1949. Because, how- 
ever, this promised to build up huge reserves long before they would be 
^needed, Congress later ^^froze^^ the tax at one per cent for the calendar 
years 1940-44, and in 1944 froze it again at the same figure for 1945, 
leaving open the question of whether the intended maximum would ever 
actually become effective. The amount received by a beneficiary depends 
to a degree upon the sum that he has paid in, but may in no case exceed 
eighty-five dollars a month. 

In 1939, the name of this phase of social security was changed to '^old- 
age and survivors^ insurance,'^ and the scope was broadened to include 1939 
protection of the family, rather than merely the wage-earner, through 
the establishment of monthly benefits for certain dependents and sur- 
vivors of retired workers, and for certain survivors of insured workers 
who die before retirement. The date for the first payment of monthly 
benefits was advanced from January 1, 1942, to January 1, 1940; and 
a few minor groups previously excluded were brought under the terms 
of the law.^ 

Additional aspects of the national social security program adopted 
in 1935 can merely be mentioned. (1) Federal aid is provided for the 
care of dependent children under sixteen years of age (eighteen, if they 
remain in school) , for maternal and child health work on lines not very 

^ Provided the worker has been employed under the system over a period of five 
years and has received total wages of at least S2,000. In the period 1937-43, the total 
payments made under the old-age and survivors' insurance program amounted to 
$359,000,000, and by July 1, 1943, more than sixty million workers in industry and 
commerce were insured. Workers who drew benefits in 1942-43 represented only 
about one in forty of all eligible workers, compared with about one in ten in. the 
preceding fiscal year. The difference is explained largely by the fact that, under 
wartime conditions, many workers sixty-five years of age or over had chosen to 
continue at work. 

2 These ^^contributions” take the legal form of an excise tax levied by Gongress 
upon employers* payrolls and an income tax upon employees. Both are collected 
from the employer, who is personally liable for them. Herein we find the only part 
of the new social insurance system which is administered by the national govern- 
ment exclusively. 

3 53 u, s. Stat at Large f 1360. See Fifth Annual Report of tJie Social SeGurity Board 
(1940), 24-54. The amendments were largely the result of a report of an Advisory 
Council on Social Security, December 10, 1938 (76th Cong., 1st Sess., Sen. Doc. 

Ro. 4). Cf, D. Waldron, ^‘Social Security Amendments of 1939/* Univ, of Chicago 
Law Rev:, VII, 83-111 (Dec,, 1939). 
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different from those laid down by the Sheppard-^Towner Act of 1921/ 
for child-welfare activities, and for services to crippled children. (2) 
Following up provisions of the Vocational Rehabilitation Act of 1920, 
federal aid, in increased amounts, is extended to vocational rehabilitation, 
which is now placed upon a permanent basis. (3) On line^ similar to 
those followed in relation to old-age assistance, federal aid is provided 
to enable the states to pay pensions to the blind. (4) While no federal 
program of general health insurance has as yet been adopted, the legis- 
lation of 1935 extends aid to the states for strengthening and improving 
state and local public health services. 

Before federal money for any of these purposes becomes available, a 
state’s plans for the use of the joint funds must receive the approval 
of some designated agency of the national government. To the states, 
therefore, it falls to take the initiative in getting the various arrange- 
ments under way. To them also it falls to determine who are entitled 
to receive benefits or assistance, as well as the amounts to be allowed. 
In some fields, the federal grant equals the state appropriation; in 
others, it is one-third; in still others, it is based upon population or 
financial need, or both.^ 

Thd During the two years following the national legislation of 1935, a 
abstained majority of the states took (with respect to several of the programs, or 
l^prem® all of them) whatever action was necessary to qualify for the various 
^ forms of aid and cooperation contemplated; and a federal Social Security 
Board — originally an independent establishment,® but now a unit within 
the Federal Security Agency — entered upon its huge task of supervising 
a system estimated to entail in future an outlay of not less than three 
billion dollars a year. Inevitably, the legislation was attacked at many 
points on constitutional grounds, and amidst confusing decisions of lower 
courts a good deal of doubt arose as to how much of it would ultimately 
be sustained. In a series of notable decisions handed down on May 24, 
1937, however, the federal Supreme Court, taking a far broader and 
more liberal view than in earlier decisions such as those involving the 
N.RA. and the first A.AA., upheld every really vital feature of the 
act,^ discovering at last, as some one has remarked, “a method 

^ See p. 99 above. 

2 The Social Security Act amendments of 1939 considerably increased appropriations 
for the welfare purposes mentioned above. For aid to 747,000 dependent children, 
expenditures in fiscal 1943 amounted to $150,000,000, and blind persons received 
$24,900,000. The federal share of these totals was about forty and thirty per cent, 
respectively. Eighth Annual Eeport of the Social Security Board (1943), 60-70. Cf. 
J. M. Patterson, “Public Welfare Administration Under Federal Grants-in-Aid/' State 
Government, XVII, 352-354 (June, 1944). 

3 Consisting of three members appointed by the president and Senate for six-year 
terms. 

^ Carmichael et aL v. Southern Coal and Coke Co., 301 U. S. 495 ; Charles C. 
Steward Machine Co. v. Davis, 301 U, S. 548; Helvering et al. v, Davis, 301 U. S. 
619. For general discussions, see I. G. Carter Ced.3, ^‘Appraising the Social Security 
Program,” Annals of Amer, Acad, of Polit, and Boc. Sci., CCII, 1-197 (Mar., 1939). 
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Before the IJnited States had long been in the present war, it became 
apparent that the aids and services provided by the legislation of 1935 
and 1939 would need to be considerably broadened in order to meet the 
situation created by the return of millions of service men and women to 
civilian life; and realization of this led in 1944 to the enactment of 
a more or less specialized social security measure entitled the Service- 
men's Readjustment Act, popularly known as the “GI Bill of Rights?^ ^ 
For honorably discharged veterans of the present war, the law provides 
unemployment compensation up to fifty-two weeks of unemployment, 
federal guarantee of loans up to $2,000 for the purchase or construction 
of homes or the purchase of farms or business property, loans or even 
subsidies for purposes of education or professional training, hospitaliza- 
tion and medical care, and other kinds of benefits.® Leaders of thought 
on the general subject have long insisted, however, that postwar expan- 
sion of the social security program ought to go a great deal farther than 
this. Considering that the prewar system constituted only a good begin- 
ning, President Roosevelt, as early as January, 1943, urged upon Congress 
an increase in the coverage of old-age and survivors^ insurance, the addi- 
tion of temporary and permanent disability payments, hospitalization 
payments beyond the existing benefit program, and 'liberal expansion of 
unemployment compensation in a uniform national system.” ^ A year 
later, the National Resources Planning Board, in a 640-page report, re- 
viewed the experience and achievements of preceding years, pointed out 
inadequacies in the existing arrangements, and suggested ways in which 
the entire program could be expanded, improved, and geared to postwar 
national needs.^ In its annual reports of January, 1944 and 1945, the 
Social Security Board mapped out and strongly urged broad extensions 
of the existing system, in the later instance advocating especially (1) the 
extension of unemployment insurance to from fifteen to twenty million 
workers not yet covered and (2) the plugging of the largest gap in the 

^Public Law 78th Cong., 2nd Sess. (1944). 

2 A War Mobilization and Reconversion Act, approved October 3, 1944 {Public 
Law 4^8, 7Sth Cong., 2nd Sess.), provided, among other things, for a unified re- 
employment program covering recruitment, training, transfer, and placement of re- 
turning sendee men and workers engaged in war production, through a Retraining 
and Reemployment Administration. Cf. J. G. Patton, '*The Federal Government’s 
Role in the Postwar Economy,” Amer, Polit, Bci* Rev,, XXXVIII, 1124-1136 (Dec., 
1944). 

^Budget message, N, Y. Times, Jan. 8, 1942. 

^National Resources Development Report jor 194$ (Washington, 1943), Part HI, 
*^Security, Work, and Relief Policies.” Based upon a three-year study, this important 
document was transmitted to Congress by the President in a letter of March 10, 
1943, strongly urging action on the lines recommended. In addition to broadening 
and extending existing security measures, the Board advocated protection of ail 
youth imder twenty-one, more adequate medical care, the expansion of state and 
local child-welfare services (with federal a^ijstance), free school lunches for all 
school children, and the unification of all phases of the security program in a single, 
completely integrated, national system. The Board’s findings and recommendations 
will be found summarized in N. F. Times, Mar. 11, 12, 1943. See also E. M. Burns, 
"NRPB Proposes Social Security,” Nat, Mun, Rev,, XXXII, 232-236 (May, 1943); 
E. F. Wagner, “Social Security Lifts Its Sights,” Survey Graphic, XXXII, 283 fi. 
(July, 1943) ; Anon., “Post-War Security for All?”, I/. B. News, 1943, pp. 41-45. 
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existing system by the introduction of a nation-wide plan of disability 
and sickness insurance. And early in 1945 the Roosevelt Administration 
was understood to be planning to launch a determined drive in behalf 
of a comprehensive scheme on these lines.^ 

For the time being, the atmosphere is not particularly favorable for 
so drastic an extension of existing social security arrangements. The 
burden of war taxes disinclines the people to new outlays; on various 
grounds, insurance companies, medical associations, school authorities, 
and other interests are lukewarm or opposed; a reaction against “New 
Dealism,^^ which, in 1943, did not stop at liquidating the National Re- 
sources Planning Board itself, creates further obstacles. Whatever the 
immediate outcome of efforts now being made, however, or of other par- 
ticular proposals or plans, a program of social well-being has been 
launched in the past dozen years which is not likely in times ahead to be 
left in its present illogically incomplete condition. -A deep tide is running 
which, in this country as in Great Britain and elsewhere,® will almost 
certainly be carried to new heights by postwar conditions and problems, 
and which in the meantime will hardly be more than momentarily stayed. 

Low-Cost Hoiising and Slum Clearance 

In the “sluna^^ areas of our large cities, hundreds of thousands of 
low-income wage-earners are obliged to live in old, dilapidated, insani- 
tary, and over-crowded tenements; and social workers long ago called 
attention to the menace of such conditions to both individual and public 
health, morals, and safety. Not until 1933, however, did the national 
government take any action on the matter. In the Recovery Act of that 
year, Congress authorized the Public Works Administration to under- 
take ^The construction . . . under public regulation or control, of low- 
cost housing and slum-clearance projects”; and within the ensuing five 
years some fifty large-scale projects in thirty-six states — all under the 
direct management of the housing division of the Public Works Adminis- 
tration— were undertaken and completed. 

These enterprises were entered upon primarily as emergency measures 
to reduce unemployment, and with only secondary emphasis upon the 
social values of low-cost housing and slum clearance. However, the tem- 
porary program has now been superseded by a more permanent one 

1 A bill based in part on the Planning Board^s recommendations, and aimed at 
‘^'covering the major economic hazards from the cradle to the grave, has been pending 
in Congress since 1943 (the Wagner-MmTay-Dingell Bill). Among other changes, 
the measure proposes to replace the present federal-state J^stem of unemployment 
insurance with a completely unified national system; and it provides generously for 
disability and sickness insurance. A referendum vote taken by the Chamber of Com- 
merce of the United States in September, 1944, strongly favored expansion of the 
social security system along lines similar to those contemplated in this bill. N. F. 
Times, Oct. 2, 1944. 

2 The 1943 report^ of the National Resources Planning Board found a significant 
counterpart in Britain in Sir William Beveridge’s Social Insurance and Allied Services 
(American edition, New York, 1942), representing the results of study by a royal 
commission, and commonly referred to as the “Beveridge Report.” 
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developed in the United States Housing (Wagner-Steagall) Act of 1937/ 
and greatly expanded under plans matured early in 1945 by government 
officials in consultation with housing experts, city planners, and building 
industries, and expected to be implemented soon by amendments to the 
statute mentioned. Under the 1937 law, the government no longer en- 
gages directly in housing construction and slum clearance; instead, it 
throws responsibility for providing better homes for low-income groups 
upon state and municipal authorities, acting through specially created 
^^public housing authorities.^^ A United States Housing Authority in the 
Department of the Interior was given a capital stock of $1,000,000 and 
empowered to raise $500,000,000 by sale of its obligations, fully guaran- 
teed by the federal government; and from these funds loans were to be 
(and since that time have been) made to state and local housing authori- 
ties, which in turn attend to the actual work of slum elimination and 
replacement with improved low-cost housing. Up to ninety per cent of 
the money spent by a housing authority may be loaned by the federal 
government (at low interest rates), the remainder being furnished locally; 
and all states except ten have provided for the requisite housing authori- 
ties as a necessary condition of receiving the federal aid. 

A new phase of the housing problem appeared with the rapid expan- 
sion of shipyards and of plants for manufacturing airplanes, powder, and 
other war materials, the building of new plants for such purposes, and 
the construction of military camps and training quarters. Hundreds of 
thousands of workers and their families flocked to localities not equipped 
to house them. In providing suitable accommodations, the major role was 
for a time naturally played by the United States Housing Authority, in 
cooperation with the War and Navy Departments, the Authority being 
empowered in 1940, either itself or through assistance to local authorities, 
to construct public-housing facilities for persons engaged in defense 
work in localities where an acute housing shortage should be found to be 
impeding the expansion of vital industries. In February, 1942, when no 
fewer than sixteen more or less overlapping and conflicting federal 
agencies were found to be engaged in housing activities, an executive 
order consolidated all of them into a single National Housing Agency, 
headed by an, administrator; and of three divisions in which the new 
agency was organized, one — a Federal Public Housing Authority’ — ^took 
full responsibility for housing constructed with public funds (thus suc- 
ceeding the United States Housing Authority), and the other two— the 
Federal Housing Administration and the Federal Home Loan Bank 
Administration----divided between them the work of encouraging and 
financing private home construction and ownership/ 

/• SO U, 8. Stat at Large^ 888, 

2 During the defense effort and war, the governments concern was naturally with 
defense housing almost exclusively, and between 1940 and the end of January, 1944, 
a total of 1,479,502 war-housing units were constructed or reconstructed — ^about half 
of them publicly, and about half privately, jBnanced. See E. G. Weintraub and E. 
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CHAPTER XXXIII 

^FOREIGN RELATIONS V ‘ 

One thing that the framers of the constitution in 1787 could take for 
granted was that the new national government which they were planning 
would have exclusive control over the countiy’s dealings with govem- 
,ments abroad. Even under the Articles of^Confederation, the states had 
no authority to ^end or receive ministers ffld consuls^ or to make war^ or 
peaccj or^ treaties, or alliances; and we have the word of the federal 
Supreme Court that even if the powers necessary for doing these things 
had received no mention in the new fundamental law, they would have 
belonged to the national government in any case, as being ^'necessary 
concomitants of nationality.^'^ To be sure, the constitution’s authors 
made specific assignments of various powers and functions in this area. 
They authorized the president to appoint “ambassadors, other jjublic 
ministers and consuls/' to make tre^^^ receive “ambassadors 

and other public ministers” ; they gave the Senate a check upon this 
authority by making its advice and consent necessary to appointments 
and treaties; they conferred the regulation of foreign commerce upon 
Congress, and likewise the power to declare war; by assuming the exist- 
ence of heads of departments, they inferentially provided for something 
in the nature of a department of foreign affairs; and they forbade the 
states to “enter into any treaty, alliance, or confederation” — or indeed 
into any “agreement or compact .. .with a foreign power” except with 
the consent of Congress. Presumably, however, most or all of the powers 
in this field conferred upon the national government could have been 
exercised even if no grants had been made ; for (reverting to the Supreme 
Court’s interpretation) the general principle that tile national govern- 
ment has only powers granted in the constitution or implied therein 
holds “categorically true” only with respect to domestic affairs, while in 
the area of foreign or external affairs — although the president and Con- 
gi’ess must, of course, comply with any mandates which the constitution 
lays down — actions not prohibited may be taken without any constitu- 
tional authorization at all, express or implied. 

; If control over foreign relations is not divided between nation and 
states, within the national government it nevertheless is distributed 

1 TJuited States v. Curtiss- Wright Export Corporation,^ 299 U. B. 304 (1936). This 
case turned on the validity of the President’s asserted right to prohibit the sale of 
arms to two warring Latin- American nations, Bolivia and Paraguay, in pursuance of 
a joint resolution of Congress (1934) conferring such power (48 U. S. Stat. at Large, 
811). Cf. C. P. Patterson, 'In re The United States v. the Curtiss- Wright Corpora- 
^on,” Tex. Law Rev., XXII, 286-308, 445-470 (Apr., June, 1944). 
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among different authorities; indeed, the United States has gone farther 
in dividing the responsibilities involved than has any other country any- 
where. By nature, to be sure, the management of a nation’s official 
dealings with other nations is an executive function; and in even the 
most advanced democracies elsewhere, the executive (in Great Britain, 
for example, the cabinet, working through the Foreign Office) performs 
it with comparatively little check or restraint -from legislature or courts. 
In the United States, too, the supreme director of our official international 
intercourse is the president. Nowhere in tlie constitution, however, is 
the chief executive expressly given such supremacy; on the contrary, he 
is merely assigned certain powers, the., Senate is assigned pther powers, ^ 
.and Congress as a whole, is assigned still others. If (as is true) primacy 
in this field rests with the president, it is only (1) because the powers 
given him— appointment, direction, negotiation, etc. — are the most basic, 
and (2) because, as John Jay long ago pointed out, his office enjoys, as 
compared with Congress, the lofty advantages of un ity, continuity, means 
^of ^secrecy and dispatch, and unhjue sources ^ of inf grmation.| In the 
immediate conduct and management of the country’s foreign relations, 
the president has, to all intents and purposes, a free hand ; in determining 
the policies to be pursued, he shares power heavily both with the Senate 
alone and with Congress. As illustrated by the bitter controversies over 
the Versailles Treaty and the League of Nations, by deadlocks over such 
matters as the proposed St. Lawrence waterway, and by current deep 
concern over the role to be played by the United States in the interna- 
tional settlement to follow the present w^'tHis almost unique division 
of control in the domain of foreign "relations — ^though perhaps ultimately 
defensible, and certainly in the ^spirit of American polity— leads, on 
^plenty of occasions, to unpredictability, delay, confusion, '"and futility 
at a point where national unity and decision are particularly to be desired. 

With these general facts in mind, we may tuni to the ways in which 
our foreign relations are conducted, starting with the president as supreme 
director; although, the president’s functions being exercised largely 
through the Department of State and its far-flung auxiliary, the Foreign 
Service, something may well be said' about these agencies before the chief 
executive is brought directly into the picture. 

The Department of State 

The first executive department established after the constitution went 
into effect was a Jegartm^ljgyg^iglj. jf^s, continuing a department 
of that nature originally created by the Continexital Congress in 1781. 
It *soon seemed desirable, however, to assign to this department certain 
duties which had no relation to foreign affairs, and hence in less than two 
months the department was reorganized as the Department of State; 
and this broader scope and title it has ever since retained. The Depart- 

1 The Federalist, No. Lxrv. (Lodge’s ed,, 400-406) ^ 
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mentis main function is, and always has been, to carry on, under the 
• president’s direction, the official transactions of the United States with 
foreign governments. Nevertheless, its head, the secretary of state 
(directly or through subordinates), receives the laws of Congress, pro- 
mulgates them, and files the original copies for preservation; keeps the 
great seal of the United States and affixes it to executive proclamations, 
to various commissions, and to warrants for the extradition of fugitives 
from justice; proclaims the admission of new states; transmits to the 
states constitutional amendments proposed by Congress, receives from 
the governors official notice of the action taken, and proclaims amend- 
ments which have been duly ratified ; calls on the governors of the states, 
after a presidential election, for ^authentic lists of the electors chosen, 
and transmits the information to Congress; and renders various other 
services as required by law. In other words, notwithstanding the transfer 
of sundry functions of this general nature to other departments from 
time to time, the State Department remains to a considerable extent a 
^ffiome office,” charged with keeping archives and proclaiming publi (3 
acts, and with serving as a medium of communication between the presi- 
I ^nt and Congress on the one hand and the authorities of the states on 
I , the other. Most of this work, it may be added, while important, is of a 
purely routine character. 

The great bulk of the Department’s activities have to do rather with 
I our government’s dealings abroad | and it is in these that we are inter- 
ested here. Subject always to' presidential direction and control, the 
secretary of state and his subqrdinates negotiate treaties and trade 
agreements, carry on correspondence with foreign states, give instructions 
to our ambassadors, ministers, and consuls abroad, attend to all matters 
of extradition, issue passports, make arrangements for international con- 
ferences and congresses,! gather information about conditions in foreign 
lands and place it at the disposal of the president, of Congress, or, if 
suitable, of the public, and, in general, stand ready to take up any task, 
in peace or war, which the protection or promotion of American interests 
beyond our borders entails.^ F9,r§igji governments and their representa- 
tives normally communicate with our government, and in turn receive W 
its. communications, only through the Department of State ; although the 

1 It is to be noted, however, that several of the other nine departments touch 
foreign relations at important points, Justice in relation to immigration, and the 
War and Navy Departments through their military, naval, and air attaches on the 
staffs of embaifesies and legations, not to mention, the many special connections 
arising under conditions like those created by our participation in World War II. 

In 1943, indeed, more than thirty different departments and agencies had representa- 
tives abroad. For full comment on this matter, see W. H. C. Laves and F. O. 
Wilcox, “Organizing the Government for Participation in World Affairs” vlmer. 
PoHt Sd. Pev., XXXVIII, 913-930 (Oct., 1044), where it is shown not only that the 
effect of wartime experience has been ^eatly to disperse the operating activities 
involved in managing our foreign relations, Lut that after the war there will be 
weighty questions as to how much concentration can again be attained or should be 
attempted — outside, at any rate, of policy-making;, which it is generally agreed must 
. remain a State Department function, irnder responsibility to the president. 
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president^ on his part, may, and occasionally does, communicate with them 
through conversations at the White House, through personal agents sent 
abroad, by transoceanic telephone, and in these later days through 
personal "conferences held at distant points of the earth.^ 

Organi- Although normally among the smaller departments in personnel, the 
Depart Department of State, including the auxiliary Foreign Service is, in 
Ment: the geographical sweep of its activities, the most extensive of all, ^ being, 

indeed, the long arm by which the government reaches out to and deals 
with matters in the remotest lands beyond the seas. The Department 
itself, in the narrower sense, is situated wholly in the national capital, 
where in peacetime it had a force of some 1,100 officers and employees, 
now swollen to more than 2,600; the Foreign Service, with upwards of 
6,000 officers and employees, operates in foreign lands, under separate 
regulations as to recruitment, salaries, and similar matters. No one would 
I need to be told that the explosive international situation during the later 

I thirties — followed by the strains and stresses of the greatest war in our 

I history — imposed upon the Department the heaviest responsibilities and 

I labors that it had ever known. And one would be prepared to hear that 

j its pattern of organization was more or less altered to meet the emer- 

t gency. Most people, however, would hardly have expected, in such a time, 

the general overhauling of departmental organization and functions which 
actually took place, in two main stages, in 1944, In point of fact, the 
Department had long been under criticism for lacking a basic scheme of 
sound administrative organization, for being too much out of touch with 
I congressional and public opinion, and for having neither organization nor 
I 'pSsonnel aiiapted' to furnishing 'tSe lea'dership in its field which the 
' Country had a right To expect. The war brought upon it a multitude of 
" n'eyr tasks ; and the postwarperiod held no promise of anything but grow- 
ing burdens and responsibilities. The upshot was that, in January, 1944, 
I a carefully planned general reorganization was carried out; and, although 

probably the most extensive in the Department’s history, it, in turn, was 
I followed, in December of the same year, by another of at least equal 

I scope and significance. The bird’s-eye vi^w of the departmental set-up 

I which will have to serve our purposes here naturally reflects the resulting 

arrangements — arrangements which, in their broader outlines, will prob- 
I ably stand for some time; although the inclusion of a division of manage- 

1 ment planningf in the new pattern reflects the very wholesome point of 

I view that organization ought to be kept sufficiently flexible to permit of 

further changes whenever need for them appears.^ 

^ See p. 640, note 1, below. 

2 pjxcept, of course, when the War and Navy Departments are functioning in a 
; global war. 

; s The full text of the departmental ‘^reorganization order” of Jan. 15, 1944, will be 

I found in the Department of State Bulhiin oi thoi date, and that of the order of the 

; following December 20, in ibid., Dec. 17, 1944, Supp. The earlier reorganization is 

described in detail in W. H, C. Daves and F. 0. Wilcox, “The Reorganization of 
the Department of State,” Am.cr. Polit, Bci. Rev., XXXVIII, 289-301 (Apr., 1944), 
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The head of the department (including the Foreign Service) is, of 
course, the secretary of state — ^usually the most conspicuous cabinet 
officer, and in any event endowed with a certain primacy by statutory 
recognition as next after the vice-president in line of succession to the 
presidency. His is the oldest department, with functions of a more delicate 
nature than those of any other. Except on rare occasions when the presi- 
dent chooses to take foreign relations pretty much into his own hands 
(as did President Wilson during the first World War), the secretary of 
state is likely to sustain more intimate relations with his chief than does 
any other department head; and he alone among the ten makes no 
annual report that* goes to Congress and to the public. Not all secretaries 
of state have been great men or able administrators; comparatively few 
have, like Jefferson and Hay, brought to their office previous experience 
in diplomacy. The roster of incumbents since 1789 has, however, been 
adorned with enough honored names — ^Jefferson, Marshall, Madison, John 
Quincy Adams, Clay, Webster, Sewatd, Blaine, Olney, Hay, Root, 
Hughes, Stimson, and Hull — ^to have invested the secretaryship, like the 
presidency itself, with a lofty tradition. 

Next in rank to the department head is an under-secretary of state, 
who, when his chief is absent or incapacitated, Becomes acti^^ 
and at other times aids in the formulation and execution of policy. Then 
come six assistant secretaries of state, each in charge of a coordinated 
area^’H^effSHmental actw^ One of these areas is economic affairs — 
now better linked up and consolidated than ever before. Two are of a 
geographical nature, one embracing European, African, Near Eastern, 
and Far Eastern affairs, and the other American Republic” affairs. A 
fourth area is that of public and cultural relations, with considerably 
more importance attached to this function than previously. A fifth area 
similarly envisages greater stress on the Department's relations with 
Congress. And a sixth sweeps together a multitude of activities under the 
general caption of '^administration^” {.e., departmental housekeeping. 
Coordinate with the assistant secretaries in rank and actual importance 
are the Department's legal adviser and a special assistant to the secretary 
of state. Study of an organizational diagram ^ will give a fair idea, not 
only of the multiplicity and diversity of the “offices,” “divisions,” and 
other units assembled under the various top officials, but of the number 
(not large) charged with special wartime functions and therefore likely 
to be discontinued or curtailed in days to come. Not to be overlooked, too, 

and the later one in the same authors^ “The State Department Continues Its Reor- 
ganization,” ihid.^ XXXIX, 309-317 (Apr., 1945), The first reorganization took place 
under Secretary Hull and had been almost completely carried into effect when, in 
November, 1944, Secretary Stettinius took office and forthwith began planning an- 
‘"Other reorganization aimed at expanding and developing the first one. The second 
reorganization was accompahied by a general shift of personnel in the higher offices. 
Senatorial opposition to several of the nominees eventually melted away, and all 
were confirmed by substantial majorities. 

1 Such as may be found in Department of State Bulletin^ XI, 794-795 (Dec. 17, 
1944, Supp.). 
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are the departmental committees serving as top agencies for policy forma- 
tion— (1) the Secretary’s Staff Committee, consisting of the under- 
secretary, assistaiit secretaries, and other officials of equivalent rank, and 
% (2) the Coordinating Committee, consisting mainly of the “office” di- 

rectors working at a lower level in the departmental hierarchy, and 
concerned with inter-office relations and with reviewing from time to 
time questions of policy before reference of them to the Staff Com- 
mitteed 

Organi- The Foreign Service 

The first thing that one discovers on turning to the Foreign Service 
is that what is now a single establishment was formerly two, le., diplo- 
matic and consular. Each had not only its own functions but its own 
j)ersonnel, its own system of recruiting and promotion, its own classifica- 
tion, and its own salary scale; and, however much aptitude a member 
of one service might show for work of the kind performed by the other, 
it was almost impossible for him to be transferred! For many years the 
leeling grew that the wall separating the two services ought to be broken 
down, and after numerous proposals had fallen by the wayside, the Rogers 
Act of 1924 accomplished the desired reform.^ Diplomatic and consular 
services were consolidated in a single field force known as the “Foreign 
Service of the United States’^; the diplomatic and consular branches of 
this service were put on an interchangeable basis, so that transfers might 
be made from one to the other whenever found advantageous; and pro- 
vision was made for assignment of new recruits to either branch of the 
service in which they happened at the time to be needed.^ 
ww earlier days, appointments to diplomatic and consular positions, 

as to places of many other kinds, were made by the president and Senate 

1 Under regulations dating from 1926, ministers, consuls, and other persons be- 
longing to the Foreign Service may be called to Washington to serve (not to exceed 
four years) as assistant secretaries or in other posts in which they can give the 
Department the benefit of their first-hand experience abroad; and, similarly, higher 
Department officials at Washington may be assigned to duty for limited periods at 
foreign posts. 

The best account of the history and earlier organization of the State Department 
is G. Hunt, The Department of State of the United States Haven, 1914). On 
the Department in more recent times, see G. H. Stuart, American Diplomatic and 
Consular Practice (New York, 1936), (lhaps. v-vi, and books and articles cited on p. 
653 below; although for present organization it is necessary to use, rather, such re- 
cent publications as those mentioned on p. 632, note 3, above. For a forward-looking 
interpretation of the Department's role, see W. H. C. Laves and F, 0. Wilcox, 
‘^Organizing the Government for Participation in World Affairs.’^ Amer. PoliL Sci. 
Rev., XXXVIII, 913-930 (Oct., 1944). The administration of foreign relations by 
secretaries of state down to and including Hughes is dealt with by various writers 
in S. F. Bemis [ed.], The American Secretaries of State and Their Diplomacy ^ 
10 vols. (New York, 1927-29). 

2 43 U. S. Slat, at Lar^c, 140. See T. Lay, “Foreign Service Reorganization,” Amer/ 
PoliL Sci. Rev., XVIIL 697-711 (Nov., 1924). 

s The titles of secretary, counselor, consul, etc., by which the foreign status of 
members of the service is designated remained as before. For purposes of adminis- 
tration and interchangeability only, the common title of “foreign service officer” 
was superimposed upon the others. 
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with no required regard for fitness. Not infrequently, men of ability and 
experience received appointment; but too often the determining factors 
were personal favoritism and party service. In 1895, President Cleveland 
introduced the rudiments of a merit system in the consular service, and 
in 1906 President Theodore Roosevelt instituted a plan of competitive 
examinations and ejEciency ratings for the appointment and promotion 
, of consuls of all grades, including consuls-general. In 1909, President Taft 
started a scheme of competitive examinations in the lower grades of the 
diplomatic service, with provision for efficiency records as a basis of 
promotion. This, however, did not affect the members of the service 
above the rank of secretary, who, accordingly, seldom long outlived the 
Administrations that appointed them and rarely or never survived a 
change of the party in power. Furthermore, in both services the reforms 
rested until 1915 only on executive orders, not on statute. Here again 
the legislation of 1924 made notable advances. By its terms, all persons 
in the Foreign Service below the grade of minister are appointed only on 
the basis of written and oral competitive examinations of such compre- 
hensiveness and difficulty that only well-trained college graduates can 
hope to pass them4 As needed, and in the order of their ratings, suc- 
cessful candidates are given preliminary or preparatory terms of a few 
months as salaried junior vice-consuls in near-by posts (e.g., at Mexico 
City or Ottawa), after which they receive several months of further 
instruction in a foreign service officers^ training school maintained in the 
State Department at Washington. Only then are they ready to be ap- 
pointed as foreign service officers (of the lowest grade) — ^in whichever 
branch of the service there are vacancies, and with some regard to their 
personal aptitudes. Supplemented by later legislation— notably the 
Moses-Linthicum Act of 1931 the Rogers Act also fixes salaries on a 
uniform scale rising from $2,500 to $10,000 (with moderate annual in- 
creases, and with certain travel and maintenance allowances), makes 
suitable provision for promotions, and establishes a retii’ement and dis- 
ability fund to which members of the service contribute five per cent of 
’their salaries. Indeed, the Moses-Linthicum Act rounded out the re- 
form by classifying clerical employees as well and extending the merit 

■S', 

1 As a rule, the written examinations (covering four general and four special fields) 
are held in September at various places throughout the country, are taken by from 
six to eight hundred young men and women, and are successfully passed by from 
sixty to one hundred. Of the latter number, the rigorous oral examinations held the 
following January in Washington, and stressing personal qualities and promise, 
usually eliminate all but twenty-five or thirty. Candidates must be between the ages 
of twenty-one and thirty-five, and must be designated for exammation by the 
president. Written examinations are conducted by the Civil Service Commission for 
the Board of Examiners for the Foreign Service, which itself conducts the oral tests. 
Cf. The American Foreign Bewice, General Information for Applicants and Bam^ple 
Entrance Examination Questions, Revised to June i, 194^ (W'ashington, Govt. Prtg. 
Off., 1942). Women are eligible, and, beginning in 1922, a few have been admitted 
to the service. Personnel matters in the service are handled by a Division of Foreign 
Service Personnel in the State Department, 

2 46 17. S, Btat. at Large, 1207. 
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system to them; and altogether the service has since been on a decidedly 
more satisfactory basis than ever before.^ 

Although forming parts of the Foreign Service in the broader sense, 
ministers and ambassadors ^ are outside the scope of the legislation just 
described, and are still appointed by the president and Senate on grounds 
in which political and personal considerations, e.g., reward for party 
service and for contributing to campaign funds, may weigh heavily. One 
can cite diplomats who have served through a dong stretch of years, 
moving from post to post; ® but, in general, tenure is uncertain, and not 
unlikely to be brief, especially if the party to which the incumbent be- 
longs soon goes out of power. To be sure, the Rogers Act has as one 
of its objectives the encouragement of young men of ambition and 
talent to make the Foreign Service a career, and to that end it requires 
the secretary of state to give the president from time to time the names 
of members of the service who have demonstrated their fitness for pro- 
motion to the grade of minister; and in later years a gratifying number 
of such promotions have been made. An obstacle of some seriousness 
arises, however, from the fact that salaries are still confined to a range 
between $10,000 and $17,500 (decidedly less than is paid to officers of 
corresponding grade by Great Britain and other principal states), and 
are widely regarded as putting the higher posts practically beyond the 
reach of persons not having independent means.^ There is advantage in 
a system flexible enough to permit the president to choose our highest 
diplomatic officers from men of standing and achievement in all professions 
and fields, and some of our ablest and most successful representatives 
abroad have been persons without previous diplomatic training or experi- 
ence. But it is pleasing to know that the rank and file of the service is 
now so improved that he cannot find excuse for failing to draw from 
the ^^career men’^ in it for the higher posts with increasing frequency. By 
and large, our consular establishment has long been as efficient as any in 

1 In 1944, a School of Advanced International Studies and Foreign Service^ Training 

Center, closely associated with the Department of State, was established in Wash- 
ington with a view to aflording advanced training for persons looking to employment 
abroad either by the government or by private industry. ^ ^ 

2 An ambassador outranlcs a minister, but is not otherwise different. Since 1893, it 
has been the practice of the United States to send an ambassador to any country 
that sends one to us.- 

2 For example, Hugh Gibson, Nelson Johnson, and Joseph C. Grew. 

^ Charles G. Dawes testified that it cost him $75,000 a year to serve the country as 
ambassador at London, and John W. Davis that even under careful management the 
same position cost him between $50,000 and $60,000 a year. The late Professor Wil- 
liam E. Dodd, of the University of Chicago, appointed ambassador to Germany by 
President Roosevelt in 1933, seems, however, to have demonstrated over a period of 
years that, even in a major post, an American envoy can live on his salary— or at 
least could do so before the war. In later years, the situation has been helped ma- 
terially by a fairly generous system of rent allowances, post allowances equalising 
the cost of living at exceptionally expensive posts, pay adjustments in instances 
where the conditions of exchange would seriously impair the value of the regular 
official salary; ^Representation allowances” (in the case of chiefs of mission) covering 
part of the cost of entertainment, and a good system of retirement allowances. It 
is hardly necessary to add that under present wartime conditions lavish entertaining 
has become a thing of the past. 
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the world. Notwithstanding shining exceptions, our diplomatic service has, 
in times past, ranked rather low. In so far, however, as our presidents, 
overcoming the impediments of low salaries' and personal and party pres- 
sure, henceforth succeed in filling ministerial and ambassadorial positions, 
not with political appointees, but with men who either have come up with 
distinction through the secretaryships, counselorships, and similar offices 
or have attained equally desirable qualifications by experience in other 
fields, an ancient ground of reproach will have been removed; and it is 
gratifying to be able to record that of the two score ambassadorial posts 
which we maintained in 1941 ten were held by career men, and of the 
thirty ministerial posts, fifteen,^ The commanding position that our na- 
tion has gained since 1917 and the ever-growing complexity of our rela- 
tions abroad, both in peacetime and in wartime, demand not only an 
extensive but a strong foreign service — strong at the top no less than at 
the bottom. Appropriately enough, the Foreign Service has been termed 
our first line of defense. 

Asked to indicate the functions of an American diplomatic representa- 
tive in a foreign country, one might list the more important of them 
somewhat as follows: (1) to convey messages and inquiries from the 
home to the foreign government, and to transmit information and replies 
in return; (2) to cultivate friendly relations with the authorities of the 
foreign state and keep the way open for prompt and amicable adjust- 
ment of controversies; (3) to negotiate agreements and treaties, alone 
or in collaboration with specially appointed commissioners, and under 
instructions from the secretary of state; (4) to keep the secretary of 
state, and through him the president, informed on political conditions 
and trends abroad, and especially on international developments; (5) to 
watch legislation and other governmental actions in the foreign state, and 
make inquiry or lodge complaint if American treaty rights are threat- 
ened; and (6) to be of assistance to resident or travelling fellow-citizens, 
in ways that often tax both ingenuity and patience.^ Naturally, the 
burden of responsibility will be heavier in some capitals than in others, 
and at times of international tension than in days of peaceful routine. 
But it is never light; and no mere cataloguing of duties, in the foregoing 
fashion, can give a complete measure of it.® Associated with each diplo- 

1 In seven cases, these diplomats were commissioned to governments operating in 
exile — six in England and one in Canada. The war years have brought considerable 
changes in the number and distribution of diplomatic posts. Even with the enemy 
countries removed from the list, the number of embassies in 1944 was thirty-four 
(including those which had followed various governments in exile) and the number 
of legations (in charge of ministers), twenty-three. 

2 Before the outbreak of war in Europe in September, 1939, nearly 400,000 United 
States citizens resided abroad more or less permanently, mainly for business pur- 
poses. 

3 Exceptionally realistic portrayals of what it means to be an American ambas- 
sador to an important country will be found in B. J. Hendrick, Life and Letters of 
Walter E. Page (New York, 1923-24), especially I, 159-16k and W. E, and M. Dodd, 
Ambassador Dodd^s Diary (New York, 1941 ), Diplomatic service in general is de- 
scribed in J. W. Foster, The Practice of Diplomacy (Boston, 1906), Chaps, i-x; P. B. 
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matic representative abroad is a staff of secretaries, clerks, and inter- 
preters, among whom front rank is taken by the first secretary of embassy 
(or legation, as the case may be) — a man who must always be qualified 
to serve as charge d'affaires during the absence of his chief or when there 
is a vacancy. 

The primary function of the American consular officer/ at least his- 
torically, is to promote the interests of American trade abroad; and to 
this end he observes and reports on economic conditions in his territory, 
watches for new and larger openings for American goods, sends back 
information on the most advantageous forms of advertising and the best 
methods of packing and shipping commodities, and puts himself at the 
service of the American manufacturer, shipper, or commercial traveller 
engaged in studying the foreign market on the spot. This, howevei', is 
only part of the story. In addition, (1) he certifies the invoices of goods 
intended for shipment to the United States, and otherwise assists in the 
administration of our tariff laws; (2) he acts as paymaster (for civilian 
purposes) of the American government abroad, and also as tax-collector, 
6.p., in connection with the federal income tax; (3) under certain condi- 
tions, he cares for the estates of Americans who die abroad; (4) he 
witnesses marriage ceremonies when one of the parties is an American 
citizen; (5) he decides disputes between masters, officers, and men on 
American ships, provides for stranded seamen, and may discharge seamen 
from their contracts; (6) he inspects and approves the passports of 
aliens intending to come to the United States, thus helping enforce our 
immigration laws; (7) he serves as peacetime business agent in securing 
fuel and stores for American ships; and, in general, (8) he acts as ^^guide, 
philosopher, and friend” to travelling fellow-countrymen. Far less in the 
public eye than the minister or ambassador, the consular official penetrates 
corners of the earth where diplomacy rarely or never reaches and is easily 
the most valuable sort of general utility man that modern government 
and business have developed.^ 

.Potter, Introduction to the Study of International Organization (4th ed., New York, 
1935), Chap, v.; and J. M. Mathews, American Foreign Relations; Conduct and 
Policies (rev. ed., New York, 1938), Chaps, xviii-xix. The diplomatic service of the 
United States as existing before the second World War is dealt with most fully and 
satisfactorily in G. H. Stuart, op. Chaps, vn-xvi. Cf. H’. U. Wilson, Diplomacy as 
a Career (Cambridge, Mass., 1941), and H. Gibson, The Road to Foreign Policy 
(Garden City, N. Y., 1944), Chaps, m-iv. 

1 Such officers are of various grades— -consul-general (in charge of all the consulates 
in a country), consul, vice-consul, and consular agent. 

2 On the consular service, see G. H. Stuart, op. Chaps, xvii-xxl In 1944, the 
United States maintained abroad a total of approximately 250 consular offices. For 
an official outline of the duties of ^The. efficient foreign service officer” (with no 
distinction as between diplomatic and consular), see Department of State, The 
American Foreign Service (Washington, 1934), 3-5. 

As indicated earlier, not all of our dealings with foreign governments are carried 
on through ambassadors, ministers, consuls, and other members of the official foreign 
service. The United States is a member of some sixty permanent international organ- 
izations (see list in V. S. Government Manual, Summer, 1944, p. 203); and while 
all are regarded as “related” to the Department of State, American representation in 
them is provided for in many different ways, for example, through commissioners 
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Acting either directly or, normally, through the instmmentality of the 
State Department and Foreign Service, the president is the medium 
through which all of our dealings with foreign states are initiated and 
carried on; and it is now time to bring to view some of the major activi- 
ties which this role imposes. In the first place, the chief executive is the 
official channel of intercourse between our government and all foreign 
governments. He speaks for the nation on ceremonial occasions and 
receives official visitors to our shores. Subject to the Senators right of 
confirmation, he appoints all of our ambassadors and ministers to other 
countries, and all consuls stationed there.^ On his sole responsibility, he 
receives foreign ambassadors and other public ministers, and also, if 
necessary, dismisses them. Through the State Department, he carries on 
correspondence abroad, obtaining information, declaring policy, pressing 
claims, offering settlements, and replying to all manner of inquiries and 
proposals. Congress may not address any foreign power or receive any 
communication from one; a private’ citizen or corporation undertaking 
to engage in any discussion or negotiation with a foreign government 
on a matter of political significance becomes liable to fine and imprison- 
ment. As supreme director of our official international dealings, the presi- 
dent's prerogatives are indeed broad; and he may go as far as he likes in 


named, for fixed terms or otherwise, by the president or secretary of state. Among 
organizations in which we thus bear a share are the International Labor Organization, 
the United Nations Belief and Rehabilitation Administration, the International 
Bureau of the Universal Postal Union, the International Bureau of Weights and 
Measures, the International Institute of Agriculture, the Permanent (Hague) 
Court of Arbitration, and the Pan-American Union. We refused to join the 
League of Nations, but eventually ^^cooperated^^ with it in numerous activities; 
in the Permanent Court of International Justice (“World Court’’), closely asso- 
ciated with the League, we refused to have any part. Assuming that out of the 
present war will come a new scheme of international organization aimed at preserving 
world peace, and that the United States will be a major participant, we may antici- 
pate that in the resulting council and assembly of delegates many matters will be 
handled which otherwise w^ould devolve upon our regular diplomatic representatives 
in foreign capitals. And of course numerous Americans will hold positions of various 
sorts in the new organization, just as did almost three hundred (serving privately) 
in the League of Nations and its auxiliary agencies. 

^ Indeed, he may employ ^^speciai,” “personal,” or “secret” agents abroad without 
procuring senatorial consent at all; and nearly every president, from Washington 
onwards, has done so. Technically, such agents are not oiB&cers of the United States, 
and they can be paid only out of the president’s “contingent fund,” unless Congress 
makes special appropriations for them. But their services, diplomatic or semi- 
diplomatic, may be quite as important as those of ministers and ambassadorsV as, for 
example, were those of Col. E. M, House as special emissary of President Wilson in 
Europe during World War I. Both Presidents Hoover and Franklin D. Roosevelt 
employed the late Norman H. Davis for years as an “ambassador-at-large” charged 
with attending conferences, carrying on discussions, and in general sounding out 
European authorities on the subjects of disamanient and collective seciyity. M^Ton 
C. Taylor was sent to the Vatican as the President’s representative in 1940 and 
on several other occasions to discuss matters relating to world peace ^ (the 
United States does not maintain regular diplomatic relations with the Vatican); 
Harry Hopkins was dispatched to Great Britain in 1941 to obtain information con- 
cerning that country’s war needs; and the late Wendell L, Willkie, during a visit to 
London early in 1941 and later wartime visits to Russia, China, and other lands, 
executed commissions given him by the President. 
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exercising them personally — even to the extent of managing the country's 
foreign relations practically from, his own desk, as did President Wilson 
during the first World War, or going abroad to lead in the negotiation 
of a great international settlement, as did the same chief executive when 
peace was to be made in 1919, or meeting and conferring with repre- 
sentatives of foreign governments, as President Hoover met and talked 
with the British prime minister, Ramsay MacDonald, at a summer camp 
in Virginia in 1929, or as President Franklin D. Roosevelt met, talked, 
and reached conclusions with Prime Minister Winston Churchill and 
Marshal Joseph Stalin on several occasions during the present war J 

Out of this presidential function of representing the nation in its 
dealings abroad grows a second important power, namely, that of recogni- 
tion — ^by which is meant the authority to determine what the official 
American attitude shall be toward an unsettled or changed political 
situation in a foreign land. The constitution has nothing to say on the 
subject, and at various times it has been argued that Congress possesses 
the power concurrently with the president. International usa'ge, however, 
makes it strictly an executive function; the power to appoint and receive 
envoys would certainly make it such in the United States; and precedent, 
backed by judicial opinion, places it wholly in the presidents hands, 
subject only to the power of the Senate to confirm diplomatic appoint- 
ments, and to the power of both houses to vote foreign service appro^^ 
priations. 

The question of recognition arises in connection with two or three 
main situations. One of these is where a newly created state is seeking 
acceptance into the family of nations. After 1817, President Monroe 
recognized the newly arisen Latin American republics by sending minis- 
ters to, and receiving others from, them. In 1903, President Theodore 
Roosevelt recognized Panama by receiving a minister, thereby paving the 
way for the agreement under which the Panama Canal was later built. 
On the other hand. Presidents Hoover and Franklin D. Roosevelt stead- 
fastly refused to recognize the new ^^state’^ of Manchoukuo established 
under Japanese auspices on Chinese soil in 1932. New states can arise 
only from the dismemberment of old ones, and this makes recognition 
in such cases an especially serious matter. A second type of situation 

i R August and September, 1940, President Roosevelt directly and personally car- 
ried on discussions (using trans- Atlantic telephone when necessary) with Prime 
Minister Churchill looking to the exchange of American over-age destroyers for 
leases of sites for American naval bases in British possessions in the Western Hemi- 
sphere. About the same time, he more than once talked at the White House with 
Prime Minister King about United States-Canadian cooperation on defense plans. 
In August, 1941, he met Churchill on the high seas, discussed with him the war 
situation and the problems of American assistance to Britain, and joined with him 
in promulgating an “Atlantic Charter” embodying principles to be adhered to in 
establishing a new world order after the termination of hostilities. On several later 
occasions, Roosevelt and Churchill met in Washington or Quebec, and three times 
during the war the President crossed the Atlantic for conferences, on one occasion 
traveling as far as Teheran, and on another (including the Yalta conference of 
February, 1945) absenting himself from the country some five weeks). 
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is where, as a result of revolution, one political regime in a country has 
been replaced by another. After the TJ.S.S.R. had waited sixteen years 
for American recognition, President Franklin D. Roosevelt yielded, 'in 
1933, by inviting President Kalinin, of the All-Union Central Execu- 
tive Committee at Moscow, to send a representative to Washington for 
conference, and by concluding a treaty wit|i this emissary, Foreign Com- 
missar Litvinov. On the other hand, the downfall of the revolutionary 
president Huerta in Mexico, in 1915, came almost entirely as a result of 
President Wilson’s refusal to have any dealings with the regime which 
he headed. With mistrust later proved to have been justified, President 
Roosevelt recognized the Vichy government of France in 1940 ; although 
in this case the regime recognized purported to be substantially a con- 
tinuation of 'one wrecked by German conquest.^ Still another type of 
situation opens the way for recognition on somewhat different lines, 
namely, where, an insurrection having arisen in a country, the president 
formally recognizes the insurgency, or even the belligerency, of the in- 
surrectionists, thereby giving them (so far as the United States is con- 
cerned) certain rights which they would not have as mere rebels. 
President Cleveland thus recognized a state of insurgency in Cuba in 
1895, In all matters of recognition, the principle is that the president 
may go as far as he likes in recognizing international facts; recognition 
before facts exist is premature, and may become a cause of war.^ 

“Under our system of government,” the courts haVe declared, “the 
citizen abroad is as much entitled to protection as the citizen at home”; ® 
and it falls to the president, as chief executive and director of our foreign 
relations, to see that such protection is duly extended, whether on the 
basis of treaty guarantees or otherwise. If an American sojourning in a 
foreign land or travelling on the high seas is mistreated and cannot obtain 
justice, the president, acting through the State Department, may make 
demands in his behalf, and may go to any lengths short of a declaration 
of war to obtain redress for him.^ Similarly, it is the president’s duty — 
up to the limits of national authority — ^to see that protection is extended 
to aliens legally domiciled in the United States. He must execute all 
provisions of the constitution, the national laws, and treaties bearing 
on their rights; and while he has no way of compelling state authorities 
to extend protection in matters outside the scope of national jurisdiction, 
he may admonish them to be mindful of alien rights and may instruct 
district attorneys to lend aliens needed legal aid. In time of war abroad, 

> With France finally delivered from German domination, the President, in October, 
1944, recognized the regime of General De Gaulle as constituting a provisional gov- 
ernment of the reviving Republic. 

2 On recognition in general, see E. S.^ Corwin, The Presidenfs Control of Foreign 
Relations, 71-83; J. M. Mathews, American Foreign Relations; Conduct and Policies 
(rev. ed.), Chap, xxi; and references cited on p..654 below. 

3 Durand u. Hollins, Fed. Cas. No. 4186 (I860). 

4 E. M. BorckBrcd, The Diplomatic Protection of Citizens Abroad (new ed., New 
York, 1927). It is hardly ^necessary to add that the treaty-making power is used 
freely in obtaining recognition of and protection for citizen rights abroad. 
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he may be of assistance to both aliens and citizens by issuing a procla- 
mation of neutrality calling attention to rules of international law and 
to statutes forbidding various unneutral acts. When the United States is 
itself at war, however, the rights of aliens of enemy nationality become 
only such as international law recognizes in situations of the kind, and 
the president is not obligated ieyond that point.^ 

Treaties and Executive Agreements 

A main instrumentality for regulating and stabilizing international 
relations is treaties; and the constitution provides that the president 
^‘shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the senators present concur.’’ ^ 
Under the Articles of Confederation, Congress made treaties; and the 
framers of the constitution at first thought of giving the power to the 
Senate. As, however, the concept of the presidency grew in their minds, 
the opinion developed that it would be better to assign treaty -making, 
along with the general management of the country’s foreign relations, 
to the chief executive, associating with him the Senate as an advising 
and restraining council. The House of Representatives was deliberately 
omitted from the plan in the interest of ^^secrecy and despatch”; and 
the assent of two-thirds, rather than a simple majority, in the Senate was 
provided for in order to prevent treaties from being made too lightly, 
and also to give sectional interests like the New England fisheries added 
protection against being ''sold out.” ^ 

The language of the constitution clearly associates the Senate with 
the president throughout the entire process of making a treaty ; and not 
only do passages in The Federalist indicate that this is what the framers 
had in mind, but President Washington actually began his treaty-making 
(with the Southern Indians in 1789) on that basis. A few years of ex- 
perience demonstrated, however, that it was better for the president to 
"make” the treaty and only afterwards to seek the Senate’s "advice 
and consent” — such consent being to the final act of ratification, which 
the president alone is competent to perform.^ To be sure, either branch of 
Congress, or the two concurrently, may, by resolution, advise or request 
that a given treaty be negotiated; and the president may, in advance or 
during the course of negotiation, consult with individual senators, or 
even the Senate as a whole.® But unless the chief executive chooses to 

^ See pp. 124-126 above. 

2 Art. II, § 2, cl. 2. ^ 

® R. E. McClendon, “Origin of the Two-Thirds Rule in Senate Action on Treaties,” 
Amer. Hut, Rev,, XXXVI, 768-772 (July, 1931). 

^ On the way in which our treaty-making authority “split into two authorities,^’ see 
E. S. Corwin, in J. B. Whitton [edd, The Second Chance: America and the Peace 
(Princeton, N. J., 1944), 143-150. 

® There are only about a dozen instances in which the Senate as a whole has been 
consultedr— one of them involving Polk’s procurement from the Senate in 1846 of a 
promise in advance to assent to a convention with Great Britain settling the question 
of the Oregon boundary. On the unpleasant outcome of Washington’s attempt to 
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set the necessary machinery in motion, no negotiation can be started; 
he can begin a negotiation regardless of the desire (and even without 
the knowledge) of either branch of Congress; and rarely indeed is the 
Senate as a body given any chance to express itself on a proposed treaty 
until the completed instrument is transmitted to it. Short of simply 
withholding assent to ratification, the most that the Senate can do is to 
assent on certain conditions, or to attach reservations which will make 
it necessary for the president to renew negotiations with a view to secur- 
ing the foreign government’s acceptance of the proposed qualifications 
or other changes. In exercising his powers of initiative and direction, the 
president may work through the regular diplomatic representative ac- 
credited to the foreign government concerned; or he may appoint a 
special plenipotentiary or commission to go abroad for the purpose; 
again, he may cause the negotiation to be carried on in Washington 
through the secretary of state; or, finally, he may undertake, or afc least 
participate in, the negotiation himself, as did President Wilson in con- 
nection with the Treaty of Versailles in 1919. When the treaty is com- 
pleted, he, fuiiihermore, has full freedom to submit it to the Senate, 
return it to the negotiators for revision, or drop it altogether. He may 
hold it back because he considers it unsatisfactory, or because he recog- 
nizes that submission of it to the Senate would be useless. 

treaty entering the Senate,” wrote John Hay after six years of 
experience as secretary of state, ^fis like a bull going into the arena; 
no one can say just how or when the final blow will fall — but one thing 

consult with the Senate orally on his Indian treaty, see D. F. Fleming, The Treaty 
Veto of the American Senate (New York, 1930), 10-21. As a matter of expediency, the 
president and secretary of state usually keep in close touch with at least the members 
of the Senate foreign relations committee when an important negotiation is in prog- 
ress, sounding out sentiment in this way on pending proposals and ascertaining how 
far it is safe or wdse to go in this direction or that — a precaution the more necessary 
because, under the two-thirds rule, a treaty will usually have to have the support of 
members of both political parties. The president may,, indeed, make one or more 
senators members of a negotiating commission. Thus, thi*ee of the five commissioners 
appointed by President McKinley to negotiate a treaty of peace with Spain in 1898 
were senators, one of them being chairman of the foreign relations committee. Two 
of the four commissioners who signed, on behalf of the United States, the treaty con- 
cluded with Great Britain, France, Italy, and Japan at the Washington Conference 
on the Limitation of Naval Armaments in 1921-22 were senators, one of them again 
being the chairman of the foreign relations committee. Two of the five commissioners 
who signed the London Naval Treaty of 1930 were members of the upper house, and 
so were two of the American delegates to the World Monetary and Economic .Con- 
ference at London in 1933, and to the San Fi’ancisco conference of the United 
Nations in 1946. President Wilson was widely criticized because he did not 
include one or two senators in the commission 'which represented the United States 
in negotiating the Treaty of Versailles in 1919; and the outcome showed that he at 
least could not have lost anything by doing so. On the other hand, it should be noted 
that the plan of including senators in commissions to negotiate treaties has been 
opposed vigorously, both in the Senate and outside, on the ground that it puts the 
senatorial members in the position of helping formulate proposals which they will be 
expected to pass upon later as members of a separate branch of the government, and 
also on the ground that it is incompatible with at least the spirit of the constitutional 
stipulation that f 'no person holding any office under the United States shall be a 
member of either house during his continuance in office^' (Art. I, § 6, cl. 2) — although 
membership in an iiiternational conference can be construed as not properly an 
“office.’^Cf. D. F. Fleming, op. eft., 27-32. 
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is certain— it will never leave the arena alive/' ^ This statement is much 
too strong, as is evidenced by two or three major facts: (1) no treaty 
was rejected outright by the Senate until 1824; (2) the total number 
so rejected throughout the history of the country to 1935 is only sixty- 
two; and (3) while the Senate either failed to act upon, or insisted on 
amendments or reservations to, 152 treaties (to the date mentioned), it 
unconditionally approved some nine hundred, or more than four-fifths 
of the entire number presented to it.^ Quite a number of treaties slip 
through with no opposition at all. Those that stir controversy, however, 
encounter a genuine hurdle in the two-thirds rule; and it must be ad- 
mitted that most of the treaties that have come to grief have been of 
first-rate importance, e.g., the treaty for the annexation of Texas in 
1844, the Taft-Knox arbitration treaties of 1911-12, the Treaty of Ver- 
sailles in 1920, the St. Lawrence Waterway Treaty in 1934, and the 
protocol for adherence to the Permanent Court of International Justice 
(World Court) in 1926 and 1935; and, further, that many which finally 
emerge triumphant do so only after a great parliamentary battle, calling 
into play every sort of pressure from the White House. In numerous 
cases, beginning with the Jay Treaty in 1794, the Senate’s consent to 
ratification has been qualified by reservations, amendments, and inter- 
pretations — in other words, by what Woodrow Wilson called ^^treaty- 
marring." These are usually tantamount to changes in the treaty, and 
if either the president or the foreign government is unwilling to accept 
the modifications involved, the treaty fails. A number of arbitration 
treaties w^'ere killed in this way in 1904, and others in 1912; likewise the 
protocol for adherence to the Permanent Court of International Justice 
in 1926.® At any time while a treaty is pending in the Senate, the presi- 
dent may recall it, either because circumstances have so changed that 
he no longer favors it or because he perceives that it is doomed to defeat. 
Even after the Senate has given its consent, a treaty may*be held up. It 
remains for the president to ratify it — ^and, upon being apprised of ratifi- 
cation by the other government (or governments), to promulgate it; 

3.W. R. Thayer, Life and Letters of John Hay (Boston, 1920), II, 393, Alluding 
to the necessity under which a foreign power finds itself of dealing first with the 
State Department at one end of Pennsylvania Avenue and then with “another State 
Department at the other end,” Mr. Waiter Lippmann once remarked that “a diplo- 
matic affak with the United States is like a two-volume novel in which the hero 
marries the heroine at the end of the first volume and divorces her triumphantly at 
the end of the second.” Foreign Affairs, IV, 218-219 (Jan., 1926). 

2D. F. Fleming, “The Rolq of the Senate in Treaty-Making,” Am.er, Polit. Sa. 
Rev,, XXVIII, 583 (Aug., 1934). In a period of less than six years (Dec., 1924, to 
Aug., 1930), the Senate assented to the ratification of 106 treaties, with forty-one 
different nations. On a day in June, 1934, it approved twelve in a single hour. €f. 
“List of Treaties Submitted to the Senate, 1789-1934, 1935-1939, 1940, 1941, 1942” 
Department of State Publications, Nos. 765, 1516, 1620, 1751, 1894. 

3 “While all kinds of treaties have incuiTed the Senate*s displeasure, it has con- 
sistently emasculated only one type, le., those for the, pacific settlement of disputes. 
It is upon the Senate’s action upon this class of treaties that opinion upon the 
usefulness of its role in treaty-making must divide.” D. F. Fleming, The Role of the 
Senate in Treaty '-Making, 
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md he has the option of refusing to take these final necessary steps, 
although naturally he will do so only under very unusual circumstances. 

Formerly, treaties were almost invariably considered in executive ses- 
sion behind closed doors, although some, e.g,, the Taft-Knox arbitration 
treaties of 1911, w'ere debated with both press and public in the galleries. 
In 1929, a new Senate rule put an end to private sessions in general, and 
since that date even treaties have been expected normally to be dealt with 
in the open. The rule, however, does not preclude closing the doors for 
discussion of treaties, or of anything else, if the Senate so determines. 

For a hundred years or more, the treaty procedure outlined served, 
on the whole, acceptably. In later days, however, it has given rise to a 
great deal of dissatisfaction. To begin with, the two-thirds rule, although 
conceded to have been perhaps desirable under eighteenth- century condi- 
tions, is alleged to be out of harmony with our present-day democracy, 
grounded as it is upon the principle of government by ordinary simple 
majority.^ A second objection often voiced is that the rule makes it too 
easy for special interests to hold up or defeat a treaty to which they 
take exception. Inasmuch, too, as a very large proportion of senators 
are elected by predominantly rural populations in thinly peopled agricul- 
tural states, the great weight assigned to the Senate in treaty-making 
gives, in the opinion of some, too much power in this particular domain 
to populations remote from the coasts and more or less provincial in 
their outlook. Yet another complaint is that the House of Representa- 
tives is to all intents and purposes coerced into voting appropriations and 
enacting legislation required for putting into effect treaties with the 
making and ratification of which that branch has had nothing to do.^ 
Finally may be mentioned the ground-swell of criticism traceable since 
1920 to the conviction of many that but for the obstructionist attitude of 
a Senate minority, the United States would, as a member of the League 
of Nations and adherent to the World Court, have contributed to intei'- 
national cooperation a force and vigor that might possibly have changed 
the entire course of world events in the past unhappy decade. 

There are, of course, those who would leave matters as they are; and 
they undoubtedly include a substantial majority of the senators them- 
selves. But quite a number of people who have thought seriously 

1 Forty-nine senators constitute a quorum with power of life and death over a 
treaty; seventeen of the forty-nine could prevent a two-thirds majority being 
obtained; and the seventeen could come from states that under the 1940 census con- 
tained only about one-thirteenth of the country’s population. No treaty is likely 
ever to be disposed of under such minimal conditions; but a system that makes it 
even theoretically possible for such a thing to happen seems to some people ob- 
jectionable. 

2 On this ground, the House early set up a claim to a share in the treaty-making 
power. In his message on the Jay Treaty in 1796, Washington, however, urged that 
after a treaty has been duly ratified. Congress is morally, if not legally, obligated to 
take any action required for enabling the commitments rmder it to be lived up to; 
and although the issue was revived in connection with the Treaty of Ghent in 1814 
and the treaty for the purchase of Alaska in 1867. the principle thus laid down has 
consistently prevailed- 
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about the subject favor more or less extensive changes. Two plans seem 
most worth considering. The first would admit the House, as an appro- 
priating body, and as the more truly representative chamber, to a share 
in the treaty power, on such a basis that assent to ratification would 
be by simple majority in the two houses, thus assimilating it to the 
process of ordinary legislation, except that the president would have, 
as now, exclusive initiative and also the final discretionary right of ratifi- 
cation. In operation, this plan might tend to greater delay — less of the 
^^despatch” that the constitution’s framers were concerned about (al- 
though under the present system the Senate sometimes displays but little 
^^despatch”) ; on the other hand, probably fewer treaties would be de- 
feated by minorities; and constitutional amendments providing for the 
plan have been introduced in Congress many times, including one in 
1944.^ The second main proposal is that the Senate continue to act alone 
as now, except by simple majority instead of two-thirds. Even at present, 
a treaty can be assented to by as few as thirty-three members (being 
two-thirds of a quorum) . But treaties that stir controversy will always 
call out a far heavier vote than this minimum figure suggests. The 
vote may, indeed, closely approach the maximum total of ninety-six 
(requiring sixty-four for giving assent). Hardly any one proposes assent 
by as small a fraction as a simple majority of a quorum, which would 
be only twenty-five. But even if the requirement were changed to simple 
majority (forty-nine) of the entire membership, the difficulty of pro- 
curing assent to major treaties would be lessened. This plan has been 
supported almost as impressively as the first, although, when the two 
are weighed, the balance of advantage would seem to lie with the two- 
house proposal.^ One cannot predict that either change will be made; 
a constitutional amendment would be required, and the two-thirds vote 

^ Approved in this instance by the House judiciary committee by a vote of 14 to 4. 
In this connection, it may be noted that important actions in relation to intei‘- 
national affairs have sometimes been taken through the medium of a joint resolution 
of the two houses, requiring only a majority vote in each. Texas and Hawaii were 
annexed in this way in 1845 and 1898, respectively; war with the Central Powers was 
officially terminated in this manner in 1921 ; and by a similar procedure the president 
w^as authorized in 1934 to accept membership for us in the International Labor 
Organization at Geneva. For a recent instance of such use of joint resolutions, see 
H. W. Briggs, “Treaties, Executive Agreements, and the Panama Joint Resolution 
of 1943,^^ Amer. Polit. Sci. Rev., XXXVII, 686-691 (Aug., 1943). 

2 A proposed constitutional amendment providing for senatorial assent to treaties 
by majority vote was frowned down in committee as recently as March, 1944. On 
the other hand, a Gallup poll of two months later showed sixty per cent of the 
persons canvassed to be favorable to the proposal. 

A third plan, it may be noted, is to take power over treaties from the Senate 
entirely and give it to the House of Representatites. See S. W. McCall, “Again the 
Senate/’ Atlantic Mo., CX.XY1, 395-403 (Sept., 1920), This, however, is too drastic 
to deserve serious consideration. A fourth possibility — advocated in W. McClure, 
International Executive Agreements (New York, 1941) — is to by-pass much of the 
problem of treaty-making by substituting the use of Congress-confirmed executive 
agreements. As will be indicated presently, our foreign relations are actually being 
conducted increasingly on this basis. In so far as agreements were deemed to require 
the a^ent of the two houses, the plan would not differ materially from the first one 
mentioned above— except, perhaps, in that congressional approval or authorization 
might be given in advance. 
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in the Senate necessary to place either proposal before the states would 
be difficult to obtain. Another great controversy such as that stirred 
by the Versailles Treaty (and such as — despite the precautions being 
taken — ^may yet occur in connection with terminating the present war) 
would, nevertheless, impart much momentum to a movement which 
already has spread, in a limited degree, to the Senate itself.^ 

Once promulgated, a treaty becomes, from the international point of 
view, a contract between the United States and the nation or nations 
constituting the other parties, and from the domestic point of view, an 
addition to the law of the land, supreme and enforceable like any other 
portion of that law. The courts of the states must give it full effect; and 
if their construction of its provisions proves objectionable to any litigant, 
appeal can be taken to the federal Supreme Court. Of course, not all 
treaties are, or are intended to be, permanent. Some expressly provide 
for their own expiration; some are terminated by war; some are re- 
placed by new agreements; some are abrogated by being ^^denounced’’ 
by one or more of the parties. When it is desired in this country to 
dispense with a treaty, or some portion thereof, our government is likely 
to seek an agreement to that end with any nation, or nations, concerned. 
In default of such agreement, however, the president may, on his own 
authority, simply proclaim the treaty at an end; or he may take such 
action with the support of a joint resolution of Congress; or Congress 
itself may make any of the treaty ^s provisions of no legal effect by 
enacting legislation inconsistent with them. Although treaties are '^law 
of the land,” the Supreme Court has said that they are no more truly 
such than are acts passed by Congress. Invariably, the Court has been 
reluctant to construe a statute as in violation of a treaty; but when there 
is manifest conflict, the later in date prevails.^ Neither a court decision 
not a statute can, however, abrogate a treaty as an international contract. 
Although rendered unenforceable domestically by such means, a treaty 
preserves its international status until revoked by executive action ; and 
in the meantime the foreign power may construe an adverse judicial de- 
cision or statute as a breach of contract entitling it to reparation by an 
international proceeding. 

Often- enough, a treaty is of such a nature as to require legislation to 
make its provisions effective. Can a treaty be made a means of conferring 


^ The relations of president and Senate in treaty-making are discussed at length in 
W. W. Willoughby, Constitutional Law of the United States (2nd ed.), I, Chaps, 
xxxiii-xxxvi ; J. M. Mathews, American Foreign Relations ; Conduct and Policies 
(rev. ed.), (Shaps. xxii-xxm; Q. Wright, The Control of American Foreign Relations, 
Chaps. XIV, xviii-xix; and especially K. Colegrove, The American Senate and World 
Peace (New York, 1944); D. F. Fleming, The Treaty Veto of the American Senate 
(New York, 1930), and “The Role of the Senate in Treaty-Making,” Amer, Polit. Sci. 
Rev., XXVIII, 583-598 (Aug., 1934); R. J. Dangerfield, In Defense of the Senate; A 
Study in Treaty^Making (Norman, Okla., 1933) ; and W. S. Holt, Treaties Defeated 
by the Senate (Baltimore, 1933). 

2 Chinese Exclusion Cases, 130 U. S. 581 (1889). See J. J. Lenoir, “Treaties and 
the Supreme Court ” Univ. of Chicaoo Law Rev.. I. 602-622 (Mar.. 1934), 
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on Congress legislative power not otherwise possessed? Not if one 
accepts the view of Thomas Jefferson, who contended that the constitu- 
tional provision on treaty-making merely sets forth a procedure for exer- 
cising granted powers and is not itself a substantive grant. The Supreme 
Court, however, has ruled differently. In a case decided in 1920, it held 
that the treaty-making power is a distinct grant of authority to the 
national government, and broad enough to be applicable to all subjects 
of national concern and capable of being handled only by international 
negotiation;^ from which Jt follows that legislative action in pursuance 
of treaty provisions may properly extend to matters otherwise exceeding 
congressional competence, even to such as normally are within the 
reserved (including police) powers of the states. In point of fact, legisla- 
tion of this character has many times been enacted and enforced. 

. Treaties can be ratified and become operative only with the advice and 
consent of the Senate. But not every agreement entered into with a for- 
eign government takes the form of a treaty. Increasing numbers, instead, 
are '^executive agreements,’^ for which— notwithstanding that as a rule 
they are to all intents and purposes treaties — ^no senatorial consent is 
deemed to be required.^ In some cases, e,g,, postal conventions and trade 
agreements, such agreements rest upon authority conferred in advance 
by blanket act of Congress.^ The majority of them, however, are con- 
liided by the president (directly or through agents) without such 
uthorization — sometimes in pursuance of a treaty, sometimes as com- 
lander-in-chief of the armed forces, and occasionally simply as the 
ountry’s sole organ for direct ofiScial dealings with foreign states. And 
; ot only are they upheld by the courts as “supreme law of the land,”^ 
iut the limits to which the president may carry them are nowhere de- 
fined.® Many agreements deal with minor matters which, on their face, 
do not call for a treaty — for example, petty pecuniary claims of Ameri- 
•■!an citizens against foreign governments. But others relate to affairs of 
'prime importance.^ Indeed, an executive agreement may become frankly 
a means of evading — ^temporarily, at all events — ^the necessity of going 

^ State of Missouri v. Holland, 252 U. S. 416. 

2 The term is not a fortunate one, because, strictly, treaties themselves are exec- 
utive agreements. In common usage it has, however, acquired the special meaning 
here given it. 

2 On trade agreements, see pp. 510-511 above. 

^ As in United States u. Belmont, 301 U. S. 324 (1937). The federal Supreme Court 
has never held an international act unconstitutional. 

s As a consequence, in all of his foreign dealings (except when a charge upon the 
public treasury is involved) the president has a three-way choice: to negotiate a 
treaty and then submit it to the Senate, to secure advance consent of Congress to an 
executive agreement, or to act alone. His decision upon which course to pursue, at 
least when the matter at stake is important, will be influenced by the political situa- 
tion at the time and perhaps by other considerations. But all three methods are 
equally constitutional and valid. 

6 Examples include the Hay open-door notes of 190D; the Boxer protocol with 
China in 1901; the “Gentleman’s Agreement” of 1907 with Japan terminating the 
immigration of Japanese laborers; the Eoot-Takahira notes of 1908 on the open 
door in China: the agreement with Panama in 1914 for enforcinir the neutralitv 
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to the Senate with a treaty. In 1905, President Theodore Roosevelt 
worked out a treaty with Santo Domingo stipulating that the United 
States should guarantee the integrity of that republic and should take over 
the administration of the customs with a view to settling foreign claims 
and warding off European intervention. The Senate refused to consent 
to the treaty; whereupon the President entered into a modu& vivendi 
with the Dominican government on precisely the lines desired; and for 
two years the protectorate was maintained on this basis alone. In 1907, 
a treaty regularizing the arrangement was at last assented to and ratified.^ 
President Taft, in 1911, entered into a similar agreement with Nicaragua, 
which was not superseded by a treaty until 1916. So far as content goes, 
there is therefore no clear line of demarcation between executive agree- 
ments and treaties. There is — or at any rate has been in the past — some 
presumption that executive agreements which deal with important mat- 
ters are preliminary to treaties. But this is not necessarily true; and, 
outside of the constitutional principle that they may not entail outlays 
of money not authorized by Congress, and the further practical restric- 
tion that may arise from disinclination to incur senatorial or popular 
displeasure, there is really no limit to the extent to which the agreement- 
making power may be stretched.^ 

of the Panama Canal ; the somewhat unfortunate Lansing-Ishii agreement with Japan 
in 1917; the agreement entered into by President Franklin D. Roosevelt with the 
British government in 1940 under which the United States turned over to Britain 
fifty oyer-age destroyers in return for ninety-nine-year leases of Several sites in British 
possessions on this side of the Atlantic for the development of American naval bases; 
the agreements with Denmark’s govemment-in-exile in April and July, 1941, under 
which the United States acquired the right, in the one case, to establish air bases and 
other military and naval facilities in Greenland and, in the other, to undertake a 
naval occupation of Iceland, both aimed at curbing or forestalling German armed 
operations in the North Atlantic; numerous agreements with allied nations under the 
Lend-Lease Act of 1941 and the United Nations Relief and Rehabilitation Agree- 
ment of 1943-44. The Rush-Bagot convention of 1817 with Great Britain for the 
limitatioii of naval forces on the Great Lakes was originally an executive agreement, 
although in the following year it was given a treaty basis. On March 21, 1941, 
President Roosevelt transmitted to Congress the text of an executive agreement 
recently signed in Ottawa providing for completion of essential links in the long- 
contemplated St. Lawrence deep waterway and power project — an agreement essen- 
tially in lieu of the treaty on the subject rejected by the Senate in 1934. This 
particular agreement, however, could be made effective only by a congressional appro- 
priation, which was refused. The effort was renewed late in 1944, when the agreement 
was slipped into a rivers and harbors bill — ^but with the same outcome. 

^Foreign Relations of the U. (1905), 334-343; T. Roosevelt, Autobiography, 
551-552. The only substantial difference between the “agreement” and the later 
“treaty” was that the latter was ratified by the Senate. Under an executive agree- 
ment of September 24, 1940, the United States finally relinquished the receivership. 

For a recent and very full treatment of the general subject, see W, McClure, 
International Executive Agreements (New York, 1941); and cf. K. (Jolegrove, The 
American Senate and World Peace, Chap, v; H. M. Caturdal, “Executive Agree- 
ments; A Supplement to the Treaty-Making Procedure,” Geo. Washington Law Rev,, 
X, 653-669 (Apr., 1942); Anon,, “Executive Agreements and the Treaty Power,” 
Columbia Law Rev,, XLII, 831-843 (May, 1942). Mr. McClure finds that the total of 
executive agreements entered into by our government between 1789 and February, 
1941, is “well over 1,250 — a third more than the number of treaties.” Since 1929, the 
texts of such agreements have been published in the State Department’s Executive 
Agreement Series, 

2 The matter of financial commitments gave rise to considerable controversy in 
connection with the United Nations Relief and Rehabilitation Convention drawn 
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The Shaping of Foreign Policy — President, Congress, and People 

One of the consequences of America's comparative remoteness; until 
recently, from the great theaters of European and Far Eastern politics 
has been the traditional disposition of our government to refrain from 
commitments in advance as to courses to be pursued internationally amid 
changing conditions and circumstances. Regardless, however, of how 
strongly a government may desire to keep its hands free to deal with 
international situations as they arise, it inevitably develops viewpoints 
and principles which eventuate in accepted ^'foreign policies." One thinks 
at once, in our own case, of the Mom'oe Doctrine, the doctrine of equal 
opportunity (''open door") in China, and the principle of aloofness from 
European quarrels and wars, adhered to consistently until we found one 
conflagration after another spreading toward our own shores. 

The shaping of policies such as these and scores of others touching 
an infinite variety of situations and interests is, of course, in our country, 
not the function of any one branch or department of government alone. 
The supreme maker of our foreign policy is, nevertheless, the president 
(with much collaboration from the Department of State) ; even when 
not strictly the author of a given policy, he commonly becomes such, to 

up by a conference of United Nations representatives at Hot Springs, Virginia, in 
1943. In the Senate, a sub-committee of the foreign relations committee found that 
the instrument as drafted was to be regarded as an executive agreement and not 
referred to the Senate, notwithstanding that it involved “practically illimitable 
obligations for the United States practically in perpetuity,” and as a result of Senate 
protest ^ the agreement was rewritten so as to contain no commitment beyond the 
expenditure of such moneys as should be specifically appropriated from time to time 
by Congress for the purpose. In connection with this episode, and on several other 
occasions of late, e.g,, when the Panama joint resolution of 1943 (see p, 646, note 1, 
above) was being discussed, and when, late in 1944, a bill authorizing the executive 
agreement between the United States and Canada mentioned above (for construction 
of a seaway and power project) was before Congress, much criticism has been 
directed toward the White House for so frequently flouting the prerogatives of the 
upper branch and evading the plain intent of the constitution in treaty-making. 
Among the authors cited above, McClure favors still freer use of the device and 
Goiegrove is inclined to agree unless the strangle-hold of the Senate on treaty-making 
can be broken, which he thinks is most to be desired. 

Promises may be made and understandings established, fully tantamount to agree- 
ments, without any knowledge on the part of either Congress or the public. A classic 
example is President Theodore Roosevelt's agreement with Japan on Far Fastem 
policy at the close of the Russo-Japanese war, first brought to light some years 
ago when the Roosevelt papers in the Library of Congress were explored. See T. 
Dennett, Roosevelt and the Russo-^Japanese War (Garden City, 1925), 112-114.^ It is 
even possible for an agreement to be entered into with no papers signed, and simply 
by long-distance telephone. 

A matter of high interest and importance will be the relative roles of executive 
agreements and treaties in the international settlements liquidating America's par- 
ticipation in World War II. Some people have believed that there will be few 
treaties, if any—certainly no single treaty comparable to the Versailles Treaty of 
1919; and they have pointed to the declarations and announcements coming out of - 
the conferences at Teheran, Cairo, Yalta, Dumbarton Oaks and San Francisco as 
being in effect executive agreements, starting the chain. At the date of writing 
(April, 1945), it seemed more likely, agreements of this nature 

would prove, in at least most instances, merely preliminary to treaty settlements. 
President Roosevelt had carefully, cultivated Senate cooperation and good-will pre- 
paratory to treaty action; and certainly the majority of senators were prepared to 
insist that they be given opportunity to perform their constitutional function. 
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all intents and purposes, by declaring it to the world and taking the 
necessary steps to put it into effect. When Washington proclaimed Ameri- 
can neutrality in 1793, and in his Farewell Address warned his country- 
men against political entanglements with Europe, he started the country 
on a course of ^^isolation^’ from which only the most extraordinary emer- 
gencies have ever availed to swerve it completely. Monroe, in 1823, 
voiced in a message to Congress certain principles concerning foreign 
political activities in the Western Hemisphere which, under the name 
of the Monroe Doctrine, developed into one of the most enduring and 
important of all our foreign policies. McKinley, through his secretary 
of state, John Hay, irrevocably committed the nation in 1899 (and, in 
effect, a number of other nations as well) to the principle of the “open 
door” in China. Theodore Roosevelt, Taft, and Wilson brought a number 
of Caribbean republics under United States supervision and, for better 
or worse, left us a policy of maintaining Latin American financial pro- 
tectorates which only lately yielded to President Franklin D. Roosevelt ^s 
newer “good neighbor” policy. Wilson in 1915 and Hoover in 1932, 
through their respective secretaries of state, Bryan and Stimson, made it 
American policy to withhold recognition from international agreements 
or arrangements in the Far East interfering with the territorial or ad- 
ministrative integrity of China or the open door for trade and other 
enterprise in that country. During the earlier stages of World War II, 
President Franklin D. Roosevelt led in formulating and carrying out the 
national policy under which the United States first severely strained and 
later frankly abandoned its neutral position in order to give aid to Great 
Britain and other fighting nations, which, in the Chief Executive’s opinion, 
must at all costs be kept from going down. Similarly, he bore full 
responsibility for the government’s unyielding opposition to Japan’s 
proposed “new order” in Eastern Asia, bringing the two countries to the 
brink of war by 1941, and precipitating them into actual combat before 
the year ended, with Germany and Italy almost simultaneously declaring 
war upon us as part of a concerted Axis attack. In the Atlantic Charter 
of 1941, he joined with Prime Minister Churchill in proclaiming broad, 
postwar international policies to which the United States was solemnly, 
committed on his sole responsibility; and policies were further determined 
and declared throughout the war, frequently as a sequel of conferences 
with spokesmen of Allied states. When a foreign complication arises, or 
a new international problem presents itself, it is the president who has 
the first opportunity to say iyhat the attitude of the nation shall be ; and 
by the stand that he takes he can so put the country on record that it 
will be next to impossible for Congress, or even a later president, 
to assume a different position. As we shall see, he may even lead the 
nation into war; for although he cannot declare war, he can adopt an 
attitude or create a situation, e.gf., by refusing to yield in a controversy, 
with a foreign government, that may make war unavoidable. 
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Nevertheless, the president does not long play a lone hand, or always 
have his own way. A zealous Congress forced upon a reluctant chief 
executive the War of 1812, and likewise the intervention in Cuba in 
1898 w^hich led to the war with Spain, the annexation of the Philippines, 
and a long train of other fateful consequences. An unconvinced Senate 
balked President John Quincy Adams in his Pan-American policy, Pierce 
in his Cuban policy, Grant in his Dominican policy, Cleveland in his 
Hawaiian policy, and Wilson in his endeavor to put the United States 
into the League of Nations. One of the most vigorous and important 
standing committees in each of the two branches is the committee on 
foreign relations,^ in which, in connection with proposed legislation (and, 
in the Senate committee, with treaties) problems of foreign policy receive 
extended discussion, sometimes supplemented by lively public hearings.^ 
Special committees, too, may be set up to investigate areas of presi- 
dential action on policy in this field. Whatever funds are required for 
carrying on our relations abroad (including those needed for executing 
the provisions of treaties) are, of course, obtainable only through appro- 
priations voted by Congress. The national governments exclusive con- 
trol over foreign relations gives Congress plenary legidative, even as it 
gives the president plenary exeaitivej power in this domain; and once 
Congress has legislated — on immigration, merchant marine, foreign com- 
merce, ^dend-lease’^ arrangements, and w^hat not — ^the president is quite 
as much obligated to execute the resulting statutes as if they related to 
domestic affairs. The upshot, therefore, is that, while in foreign relations 
the president appears to have a singularly free hand, and while he does 
normally enjoy much liberty of action, our dealings abroad are, after all, 
controlled by no single branch of the government, but rather are shaped, 
even if somewhat unequally, at the two ends of Pennsylvania Avenue.^ 
Back of both president and Congress, however, stand the people ; and, 
in the final analysis, no significant program of foreign policy can be 
carried out that has not the support of the voters, evidenced through 
elections, the press, and in other ways. '‘No matter,^' ex-Secretary of State 
Hull has remarked, "how brilliant and desirable any course may seem, 
it is wholly impracticable and impossible unless it is a course which 


1 ^‘Foreign affairs,” in the case of the House of Representatives. 

2 A joint foreign relations committee of the two houses has sometimes been pro- 
posed; also some sort of a council on foreign relations composed of cabinet members, 
senators, and representatives chiefly concerned with foreign affairs. On the influence 
that an able and experienced chairman of a foreign relations committee may attain, 
see W. Lippmann, ''Concerning Senator Borah,” Foreign Affairs, IV, 211-222 (Jan., 
1926). 

SB. Bolles, "Congress and Foreign Policy,” Foreign Policy Reports, XX, No. 21 
(Jan. 15, 1945). 

In the period from Theodore Roosevelt to Woodrow Wilson, the president held 
the whip-hand in this domain. Reaction against Wilsonian diplomacy left Presidents 
Harding, Coolidge, and Hoover in a weakened position. Under Franklin D. Roosevelt, 
however, international tension and world-wide war, with steadily increasing involve- 
ment of the United States, brought the president back into a position of leadership 
and control equaling, if not surpassing, that which Wilson enjoyed. 
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finds basic acceptance . . * by the people of this country.” Here, as in 
other areas of planning and action, the chief executive must ascertain, 
scrutinize, and weigh public opinion; failing to do so^ he may easily be 
betrayed into embarking upon a line of policy leading straight to humili- 
ating frustration at the hands of the people or their elected representa- 
tives. Not infrequently, cross-currents of opinion make it difficult to 
discern what the nation really thinks and wants with respect to a given 
situation or problem; considerations of self-interest and of altruism are 
often bewilderingly intermingled, and economic, ethnic, or other pressure 
groups may pull in diametrically opposite directions.^ But there are ways 
—in which the president, the State Department, and Congress alike are 
usually versed — of forming reasonably sure judgments as to how far the 
country as a whole is prepared to go in supporting a given line of policy 
or its opposite ; and most of the time, planning and action are kept within 
the limits disclosed.^ 
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CHAPTER XXXIV 


NATIONAL DEFENSE — ^POWERS AND RESPONSIBILITIES 

Nature has been generous to the United States, not only in endowing 
the country with a temperate climate, a generally adequate rain-fall, a 
magnificent river system, millions of acres of fertile soil, and abundant 
mineral resources, but in placing it between two great oceans which 
until of late seemed to isolate it safely from European and Far Eastern 
theaters of perennial international conflict. To the south lie a score of 
Latin-American republics, v/ith which our relations have not always been 
all that could be desired, but which in any event have never offered any 
serious threat of invasion or conquest. On the north is the Dominion of 
Canada, belonging like ourselves to the English-speaking world, deeply 
conscious of its cultural kinship with us, and so good a neighbor that 
for more than a hundred years not a fort or a soldier has been required 
for the protection of the 3,500-mile common boundary. Of course this 
highly favorable situation never relieved us completely from the need 
for making some provision for national defense. After all, in but little 
over a hundred years we engaged in four international wars, including, in 
1917-18, the greatest armed conflict that the world had known to that 
time. Hardly more than a decade ago, however, we still had .a comfortable 
feeling of security. Our Army was small; our Navy, more impressive, yet 
not preeminent; the tone and temper of the national life not only pre- 
cluded any suggestion of militarism, but made it difficult to maintain 
respectable defenses at all. If reassurance was needed, it could be derived 
from a five-power treaty of 1922 ^ restricting naval armaments, and from 
the Briand-Kellogg Pact of 1929, subscribed to by practically all nations 
and outlawing war as an instrument of national policy. 

As time passed, however, it became apparent that we were living amid 
steadily increasing international dangers. Even if all governments and 
peoples were disposed to be bound by their pledges, none was precluded, 
by the Pact or otherwise, from fighting in self-defense; and it is notor-^ 
ious that any nation can make out almost any war to be one of that 
variety. But developments showed that various states and their rulers 
were not of a mind to be bound by their pledges: in 1931, Japan em- 
barked upon a program of aggression and conquest in China, leaving 
the two countries locked to this day in mortal combat; in 1935, Italy 
took the offensive against helpless Ethiopia; after 1933, Hitler’s rule 
in Germany was directed preeminently to building a war machine capa- 

^ Concluded at the Washington Conference on the Limitation of Naval Armaments. 
See p. 678 below, 
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ble of bringing all Europe, and perhaps more, under the Nazi yoke. In 
1936, all naval armament agreements collapsed; by that time, many 
nations were fast expanding their armies and air forces; and, already 
when, in 1935-37, the United States (still believing, or at least hoping, 
that she could keep aloof from conflicts beyond seas) enacted new and 
drastic neutrality legislation, surrendering our traditional doctrine of 
freedom of the seas as the price of security, war in Europe, in the opinion 
of most competent observers — and war on an even vaster scale than in 
1914-18 — ^was a future, and no very distant, certainty. 

Early in the autump of 1939, the gravest apprehensions were realized. 
Nazi forces invaded Poland; Great Britain and France declared -war 
on Germany. In ensuing months, one European nation after another 
collapsed under the impact of Nazi arms; and almost before we were 
aware, the United States stood confronted with dangers against which 
no mere peaceful intent or policy of neutrality could be depended upon 
to afford protection. As never before in our history, defense became the 
country's paramount concern — defense, too, rendered immeasurably more 
complicated, difficult, and expensive by technological advances which in 
the meantime had caused the broad oceans bathing our shores to shrink, 
in effect, to mere fractions of their former width. With a stupendous 
program of defense preparations only half-w^ay along, ^ve w^ere treacher- 
ously attacked, in 1941, by Japan, at once joined by Germany and 
Italy; and overnight our belated defense effort merged into the war effort 
of these later days. In the present chapter, we shall fix attention upon the 
more permanent constitutional and functional aspects of our defense sys- 
tem; in the one that follows, we shall be concerned, rather, with the 
military and civilian mobilization entailed by the present global conflict. / 


During the Revolution and the ensuing ^^critical period,’^ the lack of 
power of Congress to mobilize the fighting strength and material re- 
sources of the country, and to deal promptly and decisively with, domestic 
disorders, gravely imperiled the birth of the nation, and the experience 
put the makers of the constitution in a frame of mind to endow the 
new government with adequate powers both to make war and to repress 
insurrection. Into the new fundamental law they therefore wrote upwards 
of a dozen provisions which, taken together, conferred upon the national 
government every power at that time deemed requisite for defending the 
country, whether against Indian depredations, foreign attack, or domestic 
uprising. Almost equally with the conduct of foreign relations, defense 
was made, as it today remains, a national function. To be sure, the states 
may maintain militia for use in enforcing their own proper authority. 
But unless Congress gives permission, they may not ^^keep troops or ships 
of war in time of peaee'^ or engage in war unless actually invaded or in 
such inaminent danger as will not admit of delay Even the atate militia 

lArt. I, § 10, cl. 2. 
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may be called into the service of the United States, thereupon passing 
under the supreme command of the president ; and, as is well known, the 
military establishments of the states have in later times become an 
integral part of the war machine of the nation.^ In time of defense 
emergency, and especially of war, states, counties, cities, and other juris- 
dictions collaborate with the national government in a multitude of 
I ways. Their efforts, however, are merely phases of an over-all national 

effort; and full responsibility for that effort rests with the government 
at Washington. 

A second matter is equally fundamental. While solicitous about pro- 
viding for defense, the framers of the constitution had no desire to open supreme 
a way for an overshadowing, and perhaps overweening, military estab- military 
^ Jishment. To be sure, they did not expressly enjoin in the document — 

as is done in some of the state constitutions — ^that the military establish- 
ment shall in all matters be subject to civil control. But they accomplished 
the purpose adequately enough by so defining the defense powers of Con- 
' gress and the president as to leave no room for military domination. 

As any one conversant with Washington affairs knows, Army and Navy 
I officers, even in time of peace, exert a good deal of influence upon poli- 

^ cies relating to national defense, upon military and naval appropriations, 

and at times even upon the conduct of foreign relations.^ But in all such 
matters the power of final decision rests with civilians. Regardless of 
how vital, complicated, and even technical, the great questions of the 
present war became — ^whether to concentrate first on the European enemy, 

; where to launch major offensives, how to distribute the fighting forces — 

they were in the last analysis settled, not by even the highest of military 
' and naval authorities, but (with the advice, of course, of such authori- 

ties) by President Roosevelt (and his successor, President Truman) and 
I Prime Minister Churchill.® 

\/ Defense Powers and Functions of Congress 

The supreme civil agencies sharing control over national defense are, i. pro^ 
^ nf course, Congress and the president. To begin with, Congress has sole lofthe 

I power to ^^raise and support armies” and to ^^provide and maintain a 

\ navy.”^ These things it does by stipulating the number and kinds of 

I troops to be enlisted, prescribing the method of recruitment, authorizing 

^ the building and manning of war-craft, providing for auxiliary equip- 

ment such as forts, arsenals, dockyards, and air services, and of course 
I , by raising and appropriating money for the maintenance of military, 

f naval, and air est^lishments, subject to the constitutional restriction 

j that no appropriation for raising and supporting armies may be made 

1 See p. 674 below. . 

2 M. T. Reynolds, '‘The General Staff as a Propaganda Agency, 1908-14,” Pub. 

Opinion Quar., Ill, Mi AOS (July, 1939). 

I 3 Great Britain operates on the same principle of civilian control. 

I 4 Art. I, § 8, cl. 11. 
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for a longer period than two yearsd There is no lack of power to take 
whatever steps are deemed necessary — even to the extent of conscrip- 
tion, as in 1917 and since 1940 — ^to safeguard the nation in time of peace 
and to insure vigorous and effective prosecution of hostilities in time 
of war. 

In the second place, Congress has full authority to prescribe ^h'ules 
for the government and regulation of the land and naval forces/' ^ and 
“^rules concerning captures on land and water." ® The resulting regulations 
for the Army are called the ^'Articles of War"; those for the Navy, 
the ^^Articles for the Government of the Navy"; together, the two are 
known as the “Military Laws of the United States." Within their proper 
spheres, both Army and Navy have “governments" of their own, wdtli 
the military regulations prescribed by Congress as separate bodies of 
law, with hierarchies of military and naval officers to administer such 
law, with military police and courts-martial to aid in the enforcement 
of it, and with legal branches under judge advocates general, and likewise 
legal staffs attached to divisions and corps areas, to exercise functions of 
a judicial nature. The regulations imposed by Congress set forth the 
powers and duties of officers and men in the military and naval services, 
define offenses against discipline, provide means and procedures for 
trying persons accused of such offenses, fix penalties, and otherwise regu- 
late military activities and conduct. While, however, civilians are not 
subject to military law, soldiers and sailors are by no means exempt 
from the ordinary law applying to civilians. Breaches of discipline and 
other minor offenses committed on military or naval reservations are 
dealt with only by the military or naval authorities. But a case involving 
§erioiis crime, e,Q,, murder, is likely to go to a civil court. Moreover, 
crimes committed outside military reservations may be handled by the 
military or on the other hand by civil authorities, and in peacetime an 
offender returning to the reservation where he belongs may be turned 
over to the proper civil court. In point of fact, almost any civil crime 
will be found to have been made a serious offense under military law 
also. Jurisdictional conflicts sometimes arise when state, rather than fed- 
eral, laws are involved. But the principle is clear that state agents may 
not interfere with any action or procedure clearly authorized by federal 
law, military or civil.^ 

1 Art. I, § 8, cl. 12. In this connection may be noted the power to purchase sites 
within the states, with consent of the legislature thereof, for the erection of forts, 
magazines, arsenals, dockyards, and other needful building^ and likewise that of 
exercising “exclusive legislation'' over such “military reservations," Art L § 8, cl. 17. 

2 Art. I, § 8, cl. 14 

s Art. I, § 8, cl. 11. 

•^For a good brief discussion of military law and justice, see E, W. Puttkammer 
[ed.], War and the Law (Chicago, 1944). A useful source-book on the subject is 
A. A. Schiller, Military Law and Dei erne Legislation {St, Paul, Minn., 1941). Cf, 
L. G. Compton, “Rhaki Justice ; What Court Martial Means," Atlantic Mo., 
CLXXIII, 47-52 (June, 1944); Major Gen. A. W. Guliion, “Courts Martial Today," 
Amer. Bar Assoc, Jour,, XXYII, 765-769 (Dec., 1941) ; Judge Advocate Gen, M. C. 
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Congress may provide for as large a professional or standing army as 
it sees fit. Although growing danger from abroad impelled it in 1940 to 
take steps looking to an armed establishment of two million men at a 
time when war was merely a possibility, our traditions, in common with 
those of English-speaking peoples everywhere, are opposed to the main- 
tenance of a large standing army in time of peace, and by way of sub- 
stitute we have stressed the organization and training of volunteer 
militia, now known as the National Guard.^ The units composing this 
force belong primarily to the states, but with control vested also in the 
national government. Congress is expressly authorized to ^^provide for 
arming and disciplining the militia’’; and it may provide for calling out 
the state units for three distinct purposes, namely, to execute national 
laws, to suppress insurrections, and to repel invasions.^ Congress is em- 
powered also to provide for governing such part of the militia as may 
be “employed in the service of the United States,” although the appoint- 
ment of militia ofHcers and authority to train the militia in accordance 
with congressional regulations are expressly reserved to the states.^ In 
pursuance of its broad powers. Congress has enacted numerous laws 
aimed at increasing the effectiveness of the National Guard and co- 
ordinating its organization, training, and equipment with that of the 
Regular Army. It also makes liberal grants toward the cost of main- 
tenance.^ 

Congress alone can declare war.® Hostilities may, of course, begin 
without a formal declaration, as in the instance of the Spanish-American 
War of 1898; indeed, as in the case of the war with Japan, Germany, 
and Italy beginning in December, 1941, they may be forced upon us by 
aggressive action of a foreign power, leaving us no^ alternative. But even 
in such cases a declaration will promptly be adopted by the two houses, 
as a means (if for no other purpose) of fixing, for the benefit of neutrals, 

Cramer, ^^Military Justice and Trial Procedure,’’ ihid,^ XXIX, 368-371 (July, 1943) ; 
Harvard Law Rev. j LVI, 631-642 (Jan., 1943), ‘Federal Military Commissions Pro- 
cedure and ‘Wartime Base’ of Jurisdiction.’’ MiZziary law is not to be confused with 
martial law. The latter applies solely to civilians, or in any event to military per- 
sonnel only incidentally. See p. 662, note 1, below. 

^ Speaking strictly, the militia includes, under terms of a statute of April 2, 1898, 
all able-bodied male citizens (and aliens who have declared their intention to be 
naturalized) between the ages of eighteen and forty-five; and all such are “liable to 
perform military duty in the service of the United States.” (30 U. B. Slat at Large, 
361 ) . In ordinary usage, however, the term has always been employed to denote 
only the armed establishments maintained by the states, i.e., the organized and 
trained portion of the militia now embraced in the National Guard. The world 
situation after the present war is almost certain to require the United States to main- 
tain a considerably larger standing army than in the past. See pp. 682-684 below. 

2 Construed — as in 1940, when the entire National Guard was mobilized in the 
service of the United States — ^to include not only repelling invasion actually under- 
taken, but preparation to repel i/ireatened invasion, or even attack without actual 
or probable invasion. 

3 Art. I, § 8, cIs. 15-16. 

^ See pp. 673-674 below. 

® Art. I, § 8, cl. 11. This clause also grants authority to issue letters of marque 
and reprisal, which, however, has been of no practical importance since the disap- 
pearance of privateering. . 
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an exact date from which the rights and liabilities incident to war are to 
be reckoned. The usual method is a joint resolution, requested and after- 
wards signed by the president.^ Many times it has been proposed by 
people anxious to keep the United States out of war that, except when 
the nation is attacked, the question of going to war should in all cases 
be put to a country-wide popular vote. Unless the constitution were 
amended, however, the decision must finally rest with Congress; and 
it is not clear that a great deal would be gained from the procedure sug- 
gested. There would always be the question of the proper stage at which 
to resort to a referendum; and the people as a whole could not in all 
situations become sufficiently informed upon the complicated, and often 
technical, issues at stake to be able to act wisely As will be emphasized 
below, the discretion of Congress in the matter is sometimes more theo- 
retical than actual, because the president, in conducting foreign rela- 
tions, may bring the country to a point where no honorable alternative 
to war remains.^ 

There was a time when, except in case of invasion, war was of no very 
vital concern to the general mass of the people. Armies were volunteer, 

1 For the terse declarations of a state of war with Japan, Germany, and Italy, 
December 8 and 11, 1941 (Public Laws, S28, SSI, and S22 — 77th Cong.), see Amer. 
Jour, of Intemat. Law, XXXVl, Supp., pp. 2-S, 24 (Jan., 1942) . 

Whether the grant of authority to declare war carries with it, as a corollary, 
the right of Congress to declare the end of a war and the resumption of peaceful 
relations was warmly and exhaustively debated in the session of Congress held in 
1920-21. Finally, more than two years after the signing of the armistice which marked 
the actual cessation of hostilities in 1918, a joint resolution was adopted in July, 1921, 
declaring the war with the Central European Powers at an end. 

2 With involvement in the steadily mounting European and Asiatic conflagration 
the uppermost national question in 1941, numerous polls conducted by the Institute 
of Public Opinion and by newspapers and other agencies undertook to test and 
measure public opinion on the issue. The results, of course, represented mere 
samplings, and not only were wholly unofficial, but in some instances worthless 
because of the slant given the questions asked. Some congressmen polled their 
constituents in an effort to ascertain their sentiments. 

^ As these pages were written (April, 1945), a question of far greater prao 
tical importance was being posed. Broad plans for an international organization 
aimed at permanent preservation of peace were in the making, and leaders of the 
^ two major political parties seemed in agreement upon their major features, one of 
* which was a ^^Security Council,” as part of the new machinery, endowed with power 
to employ armed forces (furnished by the associated nations) to curb aggression or 
war-mongering in any part of the world. Should the president, acting independent^, 
have power to commit the United States to such cooperative police action in any 
given situation? Or should he be required to obtain the consent of Congress before 
sending American forces into action? If the former, the power of Congress to “declare 
war” might be infringed; and congressmen were already voicing protest. If the 
latter, the chief executive might find himself unable to fulfill the country’s obliga- 
tions, and the peace machinery itself would certainly be weakened and perhaps 
wrecked. Congress might conceivably grant blanket authority to the United States 
representatives in the Council to commit us to the use of American forces in any 
situation arising. But it was by no means certain that such a grant could be carried 
in the two houses. The problem contained unfortunate possibilities of disaster for 
wholehearted American participation in the desired world organization. See W. K 
Sharp, “American Foreign Kelations Within an Organized World Framework,” Amer, 
PohY. Sci. Ecu., XXXVIII, 931-944 (Oct,, 1944). 

The “Proposals for the Establishment of a General International Organization ” 
formulated in international conversations at Dumbarton Oaks (Washington, D. C.) 
in Sept.-Oct., 1944, will be fSund in Intemat. Conciliation, No. 405, pp. 730-743 
(Nov., 1944) ; also in U. S. News, Oct. 20, 1944, pp. 29-33. 
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taxes indirect, supplies bought in the open market, sacrifice and morale 
demanded chiefly of the forces in the field. The huge scale on which the 
mechanized wars of today are waged, however, make them hardly less of 
civilian than of military concern. When war comes — ^and even when 
merely a threatened war is being prepared for — it is, as President Wilson 
remarked in 1917, ^^not an army that we must shape and train; it is a 
nation.’^ And experience gained both during the first World War and in 
connection with the stupendous defense effort launched in 1940, and 
merging into the war effort of these later days, has revealed in startling 
manner the lengths to which Congress may go in reorganizing and regi- 
menting the national life for purposes of successful prosecution of, or even 
simply preparing for, war under twentieth-century conditions. As com- 
mander-in-chief of the armed forces, the president, as we shall see, 
independently enjoys war powers of impressive magnitude. To Congress, 
however, it falls, not only to provide the necessary men and money— 
by enlistment or conscription acts, revenue acts, and appropriation acts 
— ^but to endow the chief executive with much of the broad authority 
required for turning industry, commerce, transportation, and even science 
and education, into channels likely to contribute most adequately to 
successful national effort. The method is commonly that of legislation 
delegating specified powers for the duration of the war (or other stipu- 
lated period) , either with or without creation by Congress of new machin- 
ery for exercising them. In each field covered, the resulting system of 
controls is elaborated and administered by the executive branch. But 
the underlying authority comes from Congress; and while the courts have 
often looked with extreme disfavor upon delegations of power by one 
branch of the government to another, developments during the first 
World War indicated that under wartime stress and excitement Con- 
gress can go practically as far as it likes in delegating authority to the 
president without fea/of judicial impediments being imposed. Sometimes 
grants are made with little hesitation; at other times, only over strong 
opposition and at urgent presidential request. Occasionally, indeed, they 
are refused. 

Except for providing that the writ of habeas corpus may be suspended 
^Vhen in cases of rebellion or invasion the public safety may require it,^^ ^ 
the constitution recognizes no distinction between civil rights in peace- 
time and in wartime. During war, however, actual or alleged military 
necessity unfailingly gives rise to restrictions that would not be thought 
of or tolerated under other circumstances. To no small extent, indeed, 
such curtailments may actually flow from a tense and inflamed public 
opinion expressing itself in undiscriminating hostility toward groups or 
classes of people such as aliens, Communists, or supposed ^^fifth column- 
ists.’^ However inspired, restrictions upon civil liberty in wartime may 
be imposed by the president (commonly through the agency of the-De- 

^ Art. I, § 9, cl. 2, 
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partment of Justice), either under Ms powers as commander-in-chief 
or by virtue of authority delegated to him by Congress; or Congress 
itself may lay such restrictions directly by general legislative act. When, 
on account of war conditions or otherwise, the ordinary processes of 
justice prove inadequate in a given area, Congress may proclaim martial 
law therein ; ^ although the president may do the same if Congress is 
iiOt in a position to act. As already mentioned, the privilege of the writ 
of habeas corpiis may be suspended. During the Civil War, President 
Lincoln took the position that the power of suspension belongs to the 
chief executive, and on a number of occasions he exercised it on his own 
authority. Congress, however, claimed the power for itself, and not only 
exercised' it, but backed up its claim by passing acts of indemnity pre- 
sumably validating the presidential suspensions; and from the fact that 
the power to suspend is included in a section of the constitution dealing 
principally with congressional powers, it is nowadays deduced that the 
contention of the legislative branch was probably correct.^ 

Congress, furthermore, may go to undefined lengths in restricting free- 
dom of speech, press, assembly, and other activities or conduct in war- 
time. Thus an Espionage Act of 1917 ^ imposed heavy penalties for 
attempting to give any foreign nation information detrimental to the 
United States or seeking tO' stir up disloyalty, insubordination,, or 
mutiny among soldiers or sailors of the United States; and a Sedition 
Act of 1918^ similarly penalized persons wilfully using ‘Misloyal, pro- 
fane, scurrilous, or abusive language” about the government or institu- 
tions of the country, advocating or inciting curtailment of the production 
of war materials, or by word or act favoring the cause of an enemy 
country. The latter of these drastic measures was repealed in 1921 ; but 
the former remained in suspended animation until we went to war again 
in 1941, wdien it was revived in full force. A new sedition act did not 
become necessary in 1941 only because the equivalent of such an act had 
been written into the Alien Registration Act of 1940.^ Legislation on this 

1 Martial law, it may be repeated, should not be confused with military law, 
which consists of rules and regulations applying only to persons in the military or 
naval service. Martial law (more often invoked by the states than by the national 
government) has the effect of subordinating civil to military authority in the area 
specified, and consists of no fixed body of principles and rules, but rather of what- 
ever regulations those in command may see fit to impose. It applies to all civilians 
within the area, and sometimes to military personnel as well. See C. Fairman, The 
Law of Martial Ride (Chicago, 1930), and ‘The Law of Martial Rule and the Na- 
tional Emergency,^’ Harvard Law Rev., LV, 1253-1302 (June, 1942) ; E. Warren, 
‘‘Wartime Martial Law in California,” Calif. State Bar Jour.^ XVII, 185-204 (July- 
Aug., 1942). 

2 E. S. (lorwin, The President: Office and Powers, 176-189; S. G. Fisher, “Suspen- 
sion of Habeas Corpus During the War of the Rebellion,” Polit. Sci. Quar., Ill, 454- 
488 (Sept., 1888) ; G. C, Sellery, Lincoln’s Suspension of Habeas Corpms as Vteimd 
by Congress (Madison, Wis., 1907) ; G. Anthony, “Martial Law, Military Govem- 
ment, and the Writ of Habeas Corpus,” Calif. Law Rev., XXXI, 477-M4 (Dec., 
1943). 

V. S. Stat. at Large, 

^ 40 U. S. Slat, at Large, BBZ. 

® See p. 124 above. 
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general subject is likely to be enacted only when the atmosphere is 
charged with fear and hate; and too often it has been couched in language 
so sweeping as to open the way for, if not actually to encourage, serious 
invasions of constitutional civil liberty by enforcing officers, and even 
by the courts.^ 

Congress, of course, may at all times call for reports from departments 
or agencies of the government — even from the president himself; like- 
wise it may conduct investigations whenever it likes. With powers con- 
centrated extraordinarily in the executive branch under wartime condi- 
tions, reports on how powers are being exercised are likely to be asked 
for with unusual frequency, and also investigations to he more frequently 
undertaken. Reports are sometimes perfunctory, and rarely very pro- 
ductive. Investigations, however, are, at least potentially, an important 
means of exercising control ; and of twenty or more ordered during the 
period 1940-42, and having to do with the defense effort or the manage- 
ment of wartime activities, several proved of genuine significance.^ 
Speaking broadly, it is the function of Congress, in addition to providing 
the commander-in-chief with the powers and sinews of war, to supervise 
and review the conduct of war, without attempting to take part in man- 
aging it. 

Not only has Congress always provided regular pay for the officers and 
privates in active service, but it has bestowed other rewards and aids 
upon the demobilized forces after every war in which the United States 
has been engaged, from the Revolution onwards. Surviving soldiers and 
sailors who have suffered disability, together with their dependents, are 
recognized as having an irrefutable claim to the nation’s care ; and pres- 
sure upon congressmen by veterans’ organizations has often led to grants 
or benefits where the obligation was less clear. So generous, indeed, has 
been Congress when veterans have been involved that from 1792 to 1930 
national outlays on money pensions alone, reached a total of fifteen bil- 
lion dollars ; and this takes no account of - allotments of land to veterans 
in earlier days, or of the heavy cost in later decades of hospitalization 
and medical treatment for veterans incapacitated by injuries or illness 
incurred in active duty.^ Other benefits nowadays freely bestowed by 

t 

ID. 0. Walter, American Government at War (Chicago, 194&), Chap, vn; C. B. 
Swisher, “Civil Liberties in Wartime,^’ Polit. Sci. Quar., LV, 321-347 (Sept., 1940) ; 
R. E. Cushman, “National Defense and the Restriction of Civil Liberties,” tjniv. of 
Kansas City Law Rev,, IX, 63-76 (Feb., 1941). 

2 Among these were the investigation of un-American activities by the Dies Com- 

mittee, of national defense migration by the Tolan Committee, and of national 
defense activities in general by the Truman Committee. ^ , 

3 It has never been considered necessary or practicable to pension the whole num- 
ber of men released from service at the close of a war. Those emerging able-bodied 
and with unimpaired earning power have normally been expected to take care of 
themselves, at all events for a time. Beyond this, three main principles or procedures 
have, in general, been followed: (1) Persons leaving the service with earning, power 
destroyed or reduced by reason of injuries or sickness arising from military duties 
are pensioned at once, and likewise dependents of persons who have lost their lives. 
(2) As survivors dwindle in number and lose earning power with advancing age, 
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congressional act include (1) government aid in carrying protection 
originating in in-service, war-risk insurance, and (2) preferential eligi- 
bility for employment in the federal civil service.^ After long controversy, 
too, honorably discharged veterans of World War I were, in 1924, granted 
a money bonus proportioned to their period of service. Needless to say, 
today’s war, with almost three times as many Americans in uniform as 
in 1917-18, will present Congress and the country with pension, ^^boniis,” 
and hospitalization problems transcending any heretofore known. With 
demobilization still remote, scores of bills relating to such matters made 
their appearance on Capitol Hill; and the year 1944 saw legislation 
enacted under which veterans were pledged monthly payments for a brief 
period after honorable discharge, and likewise were made beneficiaries 
of the so-called “GI Bill of Rights” opening opportunities for service 
men to gain hospitalization rights, acquire homes, purchase farms, start 
businesses, or obtain general education or professional training, with gov- 
ernment aid in securing loans or with, for educational purposes, outright 
government subsidy,^ / 

Defense Powers and Functions of the President'^'* 

The central figure in national defense, including the conduct of war, 
is, of course, the president; and he becomes such by reason of powers 
and functions derived from two main sources, over and above his basic 
position as chief executive: (1) his constitutional role as commander- 
in-chief,^ and (2) special grants of authority by Congi’ess. As chief execu- 
tive, the president might be regarded as having, in any case, the power 
to appoint (with confirmation by the Senate) all regular and reserve 
oiEcers of the Army and Navy,^ to supervise and direct the War and 
Navy Departments, and to enforce military and naval regulations made 


many are pensioned regardless of the fact that their disability may not be traceable 
to military service. (3) After the number of survivors has fallen to relatively small 
proportions, pensions are granted to substantially ail, as likewise to widows and othfer 
classes of dependents. See Federal Laws Relating to Veterans of Foreign TTars of 
the United States, 72nd Cong., 1st Sess., Sen. Doc. No. 131 (1932). 

For purposes of more un5&ed and effective administration, a Bureau of Pensions 
long maintained in the Department of the Interior was in 1930 consolidated by 
executive order with other scattered ^encies having to do with military pensions 
and veterans^ relief to form an independent estabiiSiment known as the Veterans 
Administration, which forthwith became one of the most heavily manned branches 
of the government, and also one of those requiring the largest yearly appropriations. 
As a result of the present war, the Veterans Administration already has been given 
enlarged functions, and in future years it will be a huge establishment indeed. Civil 
pensions, it may be noted, are admindstered by the Civil Service Commission. 

^ See pp. 435-436 above. 

2 Service-men^s Readjustment Act, Public Law 846, 78th Cong., 2nd Sess. (approved 
June 22, 1944), The basis for this legislation was supplied by a report of the Na- 
tional Resources Planning Board in 1943 entitled Demobilization and Readjustment; 
Report of the Conferences on Postwar Readjustment of Civilian and Military Per- 
sonnel On Veterans in Postwar, sees series of articles in State GovernmeM, XYll, 
455-472 (Dec., 1944). 

s Art. II, § 2, cl. 1. 

The officers of the National Guard, except when in the service of the United 
States, are appointed as the several states direct. 
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by Congress; supplementing them with others issued on his own authority. 
The additional role of commander-in-chief, however, not only reenforces 
powers such as these, but carries with it greater ones that otherwise might 
not be deemed to be possessed. Precisely what it means to be commander- 
in-chief, the constitution does not undertake to say ; and neither Congress 
nor any court has ever sought to define the term. Usage, however, espe- 
cially during our major wars, has made fairly clear the range of powers 
and functions involved — even though ever-widening interpretations under 
stress of war (notably at the hands of President Roosevelt and his legal 
advisers down to 1945) provoke plenty of challenges and leave a fringe 
of uncertainty as to what new reaches of authority might yet be read 
into the title.^ This is, indeed, a major point at which confusion and 
competition between the executive and legislative branches arise. 

In general. Congress provides the money and the men; the president, 
as commander-in-chief, uses them practically at his discretion. Congress, 
however, not only provides money and men; it also confers powers. And, 
ostensibly at least, the powei:s delegated add to those enjoyed as com- 
mander-in-chief. In many cases, they undoubtedly do this ; although 
persons taking a very broad view of what is comprehended in the func- 
tion of commander-in-chief may regard such grants as superfluous, and 
even restrictive. In the opinion of former Secretary of War, Newton D. 
Baker, for example, laws passed by Congress in 1917 in anticipation of 
war “hampered more than helped the prosecution of the [first] World 
War,^^ “• the thought behind the observation being that from the function 
of commander-in-chief can readily and properly be deduced complete 
authority to prosecute a war to the fullest extent, and that acts of Con- 
gress undertaking to implement such authority are likely to have the 
effect — ^by process of definition — of narrowing it rather than otherwise. 
But in any event the president's war powers at any given time certainly 
comprise those possessed as commander-in-chief, as supplemented, modi- 
fied, and perchance at some points curtailed, by pertinent acts of Con- 
gress.^ 

Congress alone can declare war. The force of the statement is lessened, 
however, by the fact already noted that in conducting the country's 

1 The constitutionality of President Boosevelt’s orders as commander-in-chief under 
which some 110,000 Japanese residents of the Pacific Coast — citizen and non-citizen 
alike— were removed to interior relocation centers in 1942 was naturally called in 
question. In the case of Korematsu v. United States in 1943, the evacuation was 
held by a federal circuit court to have been constitutional ; in that of Hirabayashi u. 
United States (320 U. S. 81), in the same year, the Supreme Court, without 
passing upon the main question, indicated that it would be likely to take a similar 

' position on the right to remove the Japanese, but probably would deny any right to 
detain in relocation centers American citizens against whom, as individuals, no 
charges of disloyalty had been filed; and when the Korematsu case was appealed, 
the Court, in 1944 (dividing six to three), took the anticipated position on both 
points. Korematsu tJ. United States (65 Sup. Ct. Eep. 193). 

2 Quoted in E- S. Coiwin, The President: Office and Powers, 396. 

^ For digest of provisions delegating discretionary powers to the president in 
.S“ektion to the present war situation, see L. W. Koenig, The Presidency and the Crisis 
^New York, 1944), Appendices A and B- 
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foreign relations the president may virtually make war inevitable. As 
commander-in-chief, President Polk, in 1846, ordered American troops 
to advance into territory then in dispute with Mexico. The Mexican 
authorities had made it plain that they would consider such a step an 
act of war, and the soldiers were promptly fired upon. Polk thereupon 
said that war existed by act of Mexico, and Congress proceeded to a 
formal declaration. President McKinley ordered the battleship Maine 
to Havana harbor in 1898, notwithstanding that the Spaniards were 
certain to regard the act as unfriendly. The vessel was blown up, and the 
Spanish- American War followed. There will always be difference of 
opinion as to whether we were or were not at war with Mexico on the 
occasion of Admiral Mayors capture of Vera Cruz by order of President 
Wilson in 1913, and with Russia when — again on the president's sole 
authority — ^American troops cooperated in military expeditions against 
the Bolshevists via Archangel and Vladivostok in 1918. By his handling 
of relations with Berlin after the sinking of the Lusitania in 1915, Presi- 
dent Wilson created a situation in which the only alternative to a declara- 
tion of war upon Germany would have been national stultification. And, 
more recently, the whole course of policy and action which over a period 
of years led the United States straight to involvement in the second "World 
War, while given increasing evidences of national support, was projected 
and carried forward under the sole ultimate responsibility of President 
Franklin D. Roosevelt.^ 

In time of peace, the president is likely to function as commander-in- 
chief in rather a routine manner ; there may be little occasion for him to 
do otherwise.^ In time of war, however, the situation is different; then 
the power of command attains its full potentialities, finding applications 
that would never be tolerated, or even thought of, save in a national 
emergency. Even in time of peace, and limited only by the funds at his 
disposal, the president can send both land and naval forces anywhere 
that he chooses, in this country or abroad; and naturally in time of war 
there is no limitation upon such authority.^ With war in progress, the 

1 S. E. Baldwin, '‘‘The Share of the President of the United States in a Declaration 
of War,” Amer. Jour, of Internat. LaWj XII, 1-14 (Jan., 1918). 

O-ver against the president's capacity for “rushing” Congress and the country into 
War - must, however, he set his power to veto a declaration of war ; although this 
power has never been, and is not likely to be, exercised. 

2 This, of course, was far from true during the year or two preceding the outbreak 
of the present war. With the nation actively pushing its defense program, President 
Roosevelt, in this period, took many unusual steps as commander-in-chief, such as 
sending military observers to European countries, dispatching armed forces to Ire- 
land, British Guiana, and Burinam, leasing naval and air bases from Great Britain, 
and ordering ‘dend-lease” cargoes convoyed by the American Navy. 

3 Under the defense program launch^ in 1940, the National Guard, together %vith 
troops raised under the Selective Training and Service Act of 1940 (see p. 674 below), 
might be used only in the Western Hemisphere and in United States territories and 
possessions, including the Philippines. Upon the outbreak of war with the Axis Powers 
in December, 1941, however, the restriction was removed and the way opened for 
sending any of the country's armed forces to any part of the globe. There is reason 
to think that Congress properly lacked power to impose the restriction mentioned 
in the case of drafted men. See judicial decision cited below (p. 669, note 1), 
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chief executive can take as much part as he likes in formulating strategy 
and carrying on campaigns ; indeed, there is nothing to prevent him from 
taking the field in person if he so desires,- except, of course, that, as a 
civilian, he would be an amateur — even if he were not pressed to the 
limit with tasks more properly within his province.^ He can establish 
military governments in conquered territory, and directly or through his 
appointed agents exercise all executive power there, and all legislative 
power as well until Congress makes different arrangements.^ Like any 
other supreme commander, he can terminate hostilities by agreeing to 
terms of armistice. Meanwhile, he can take over plants 1n which labor 
stoppages are interfering with war production, of the railroads if trans- 
portation difficulties are impeding the war effort. Indeed, the object in 
war being to mobilize and make effective the national strength as speed- 
ily as possible, and at the same time to break down the enemy^s power 
of resistance, control over the disposition of the armed forces inevitably 
broadens into the general duty of taking whatever measures may be 
found necessary to the ends mentioned. In all this, the president, of 
course, must not violate the constitution or laws; and, to a degree, he 
must work in cooperation with Congress.^ Outside of these limitations, 
however, he and his advisers, civil and military, have a free hand. By 
its very nature, running a war is an executive job; it cannot be intrusted 
to a debating society. 

At a number of points, the president's war powers in the present conflict 
have reached levels never before attained. During the Civil War, how- 
ever, they vaulted to heights at that time unprecedented; and the experi- 

1 More than most presidents in wartime, President Roosevelt shared, and even 
led, in the planning of military and naval strategy and operations during the 
present global war. In the summer of 1942, there was some complaint that he and 
Prime Minister Churchill were trying to exercise too much personal direction. Later 
developments showed that United Nations strategy was moving on intelligent and 
fruitful lines, and the critics were largely silenced. In a /‘fireside chat” of October 12, 
the President freely conceded the wisdom of leaving military decisions to military 
men. This was not meant to imply, however, any relinquishment of his own ultimate 
power to make them, in so far as he chose ,* and the generalization expressed above 
still holds true. 

2 U. Y. Thomas, “History of Military Government in the Newly Acquired Terri- 
tory of the United States,” Columbia Univ. Studies in Hist., Econ., and Public 
Lawj XX, No. 2 (1904) ; R. H. Gabriel, “American Experience with Military Govern- 
ment,” Amer, Polit. Sci, Rev., XXXVII, 417-438 (June, 1943). Puerto Rico was gov- 
erned solely under presidential authority from 1898 to 1900 and the Philippines from 
1898 to 1902. 

^ Many times the question will arise whether a proposed line of action can be 
taken without authorization by la#. In such a situation, the president is likely to be 
guided by opinions received from the attorney-general— who, being a member of 
the Administration, is apt to lean toward strong presidential powers. In August, 1942, 
President Roosevelt sought in this way the opinion of Department of Justice officials 
as to whether he might not, without waiting for congressional action, institute a 
system of drastic wage and farm-price controls. The contemplated action was the 
more extraordinary in that it could not be taken without suspending the operation 
of a statutory provision forbidding farm-price ceilings to be established below 110 
per cent of so-called “parity,” based on the exceptionally high levels of 1909-14. The 
opinions received were in the affirmative; although the threat of independent execu-. 
tive action was removed by new farm-price legislation soon grudgingly enacted by 
Congress. 
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ence was repeated after we entered the first World War in 1917. In 
addition to active direction of operations on land and sea, President 
Lincoln authorized searches and arrests without warrants, caused news- 
papers to be suppressed, declared martial law even in regions where the 
regular courts were open, suspended the WTit of habeas' corpm, and in 
other ways sought to suppress opposition to the policies of the govern- 
ment from persons in the North who sympathized wuth the Southern 
cause. With a view, also, to lessening the South^s power of resistance, he 
issued the famous proclamation of 1863 liberating the slaves in enemy 
areas. Most of these acts were performed on his own initiative and respon- 
sibility, often with Congress not in session, and in any event with con- 
gressional approval sought only afterwards. In the majority of instances, 
the necessary validation was forthcoming, but not in all; and a few of 
the things done were judicially held to have been unconstitutional.^ 

During the . first World War, President Wilson wielded even greater 
power, but with the difference that he habitually sought and obtained 
from Congress advance grants of authority deemed necessary for the suc- 
cessful prosecution of hostilities. Thus, a month before war was declared, 
he got authority to compel manufacturers to give priority to government 
orders for war materials, and to commandeer factories for operation by 
the government. A Food and Fuel Control Act of 1917 authorized him to 
regulate by license the importation, manufacture, storage, and distribu- 
tion of necessaries, to requisition foods and fuels, to take over and operate 
mines, pipe-lines, packing houses, and other establishments, to prohibit 
the use of grains in the production of alcoholic beverages, and to regulate 
prices of wheat, coal, and coke. A Selective Service Act of the same year 
gave him authority to draft into potential war service substantially the 
entire manhood of the nation between the ages of eighteen and forty-five. 
Other acts gave him authority to place an embargo on certain exports; 
to censor all communications with foreign countries by mail, cable, radio, 
or otherwise; to take over and operate rail and water transportation 
facilities of the country, as also the telegraph and telephone systems; 
and in the Overman Act of 1918 he received authorization, for the dura- 
tion of the war and for six months thereafter, to carry out any transfer 
or consolidation of bureaus and offices of the government deemed advan- 
tageous for prosecution of the war. From the powers conferred arose a 
swarm of new executive agencies, sometimes created expressly by the 
relevant legislation, more often established by order of the president; and 

1 For example, in Ex parte Milligan, 4. Wallace 2 (1886). The point should be em- 
phasised that there was no attempt to suppress everybody who disagreed with Lin- 
coln and his policies, but only those persons who were considered to be actually 
endangering the success of Union arms. The outstanding fact in the entire experience 
is not the occasional infraction of clauses of the constitution, but the general recogni- 
tion that things ought to be done according to law and by constitutional procedures. 
Under the circumstances, it would have been extremely easy to surrender to the 
principle mier arma silent leges. On Lincoln's use of War powers, see E. S. Corwin, 
The President: Office and Powers^ 155-189, and especially the writings of J. G. 
Randall cited on p. 671 below- 
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from the new executive agencies, in turn, flowed masses of administrative 
regulations dwarfing the statutes on which they were grounded, and truly 
appalling to the inquirer who would learn in detail how the war effort 
was actually carried on.^ 

The war powers of the president in the current war period fall into 
several categories. First of all, they include, of course, the extensive 
powers which he at all times possesses, by constitutional right, as comman- 
der-in-chief. In the second place, he has carried over, especially from 
World War I, large emergency powers delegated to him by Congress and 
never taken away. Among these are power to increase the authorized 
strength of the Army and Navy (within limits prevailing before 1940), 
to suspend or amend the rules governing the transmission of communica- 
tions by radio or wire, and authority to take over power-houses, dams, 
conduits, and reservoirs needed in manufacturing military munitions; 
indeed, in 1939 a list of such delegations extended to over one hundred. 
Thirdly, numerous and drastic powers were conferred in various statutes 
enacted in 1940-41 in pursuance of the defense effort of that period. In 
this connection, one recalls the Selective Training and Service Act of 1940, 
conferring power to select and induct into service as many eligible men 
as in the presidents judgment the national interest required; the Lend- 
Lease Act of 1941 authorizing the president, acting independently and 
with the aid of funds furnished by Congress, to sell, transfer, exchange, 
lend, or lease ships, aircraft, implements of war, or other materials to the 
government of any country whose defense was deemed vital to the defense 
of the United States; and other acts giving the chief executive power 
to prohibit the export of military equipment, to establish priorities on 
materials used in naval construction, to acquire stocks of strategic and 
critical materials needed by defense industries, to requisition property 
required for defense, and to arm merchant ships. 

Extensive as were the powers thus possessed, when war began, Con- 
gress, within eleven days after the attack at Pearl Harbor, passed the 
First War Powers Act, reviving and extending special powers earlier 
granted to President Wilson, including power (1) to establish a censor- 
ship over all communications by mail, cable, radio, or other means 
passing between the United States and any country the president should 
specify, (2) to transfer functions — ^if related to the conduct of war — ^from 

1 The high-lights of these developments are well brought out in E. P. Herring, The 
Impact oj War (New York, 1941), Chap, vii, and C. B. Swisher, ^The Control of 
War Preparation in the United States,” Amer. Polit. Sci, Rev., XXXIV, 1085-1103 
(Dec., 1940). Cf. F. L. Paxson, America^ at War, 1917^1918 (Boston, 1939); W. F. 
Willoughby, Government Organization in Wartime and After (New York, 1919) ; 
B. Baruch, American Industry in the War; A Report of the War Industries Board 
(Washington, 1921). 

On this occasion, the presidential power chiefly challenged in the courts was that 
of sending troops abroad before the country was invaded by a foe. In the Selective 
Draft Law Cases, 245 U. S. 366, 369 (1918), the Supreme Court fully sustained this 
power, making it clear that in his capacity as commander-in-chief the president may 
(in the absence of restrictions 'imposed by Congress) dispatch forces to any part 
of the world in which he considers that their services are needed. 
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one government agency to another, (3) to modify defense contracts and 
permit them to be entered into without competitive bidding, and (4) to 
control alien financial transactions and to utilize in the national interest 
approximately seven billion dollars' worth of alien property in the United 
States,^ Three months later, an amending Second War Powers Act 
(1) broadened the power to requisition machinery, tools, and materials for 
war pioduction, and (2) conferred power to extend priorities to tools and 
machines as well as to materials, to penalize priorities violations, and to 
regulate motor and water carriers in the same way as railroads.- Other 
special powers, of varying range and diversity, were conferred in later 
acts, although sometimes only over a good dtal of opposition. It is hardly 
necessary to add that the special powers thus granted the chief executive 
have been exercised by him either through existing agencies or through 
new ones created by statute or by executive order; ® also that they com- 
monly have not been granted indefinitely as to duration, bift for fixed 
periods only.^ 
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The best general accounts of the president’s war powers will l>e found in the books 
by C. A. Berdahl and H, White listed under “References,” and perhaps the best brief 
account is E. P. Herring, The Impact of War, Chap, vi, Cf. L. W. Koenig, The Presi^ 
dency and i/ie Cmis (New York. 1944), Chap. m. 
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■WARTIME MILITARY AND CIVILIAN MOBILIZATION 

In May, 1940, the United States embarked upon as formidable a task 
as any in its history. Only twenty -two years after the war that was to 
have ended all wars, a new World War, precipitated by totalitarian dic- 
tatorship, was deluging Europe and Eastern Asia with blood and threat- 
ening to sweep across seas to the Western Hemisphere as well. Poland, 
Denmark, Norway, Belgium, the Netherlands, had yielded to Nazi as- 
sault; France was fighting on two fronts, but manifestly about to go down; 
Great Britain was fortifying against imminent invasion; throughout a 
war “torn continent, the impossible was daily becoming history. From a 
boredom inspired by a European conflict which in its earlier stages had 
seemed only a Sitzkrieg, Americans were suddenly stirred to alarm, 
becoming almost over night more war-conscious than at any time since 
1918. People who had naively supposed that the country could maintain 
the even tenor of its way in a world aflame perceived, if they did not 
openly acknowledge, their error; and although wide differences of view 
prevailed on the degree to which our government and people should 
countenance the idea of ourselves becoming involved, few could deny that, 
with the ambitions and purposes of Hitler and the Japanese wmr-lords 
what they were, we easily might come into a situation (as w^e eventually 
did) in which we would have no choice, at all events if w^e did not imme- 
diately arm against any eventuality. 

W'e had, of course, something to start with. There was a small peace- 
time army. There was a navy of respectable proportions when massed 
in either the Atlantic or the Pacific, although not very formidable wdien 
divided. Both army and navy had modest auxiliary air forces, and cer- 
tain trained reserves. Army and navy appropriations had increased 
appreciably in recent years; indeed, in each fiscal year beginning with 
1937 a new peacetime high had been attained. Still on the statute-book, 
furthermore, was a section of the National Defense Act of 1916 author- 
izing the president, when need should arise, to set up a Council of Na- 
tional Defense, consisting of the secretaries of war, navy, interior, 
agriculture, commerce, and labor (therefore virtually a committee of the 
cabinet), and to provide it with advisers qualified in various fields of 
defense activity; also the National Defense Act of 1920 making further 
provision for industrial mobilization in time of emergency. For years an 
Army-Navy Munitions Board had been developing an industrial mobili- 
zation plan designed to be put into immediate effect if and when 
“M-Day, ie., Mobilization Day, should arrive, and providing not only 

672 
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for the requirements to be made of industry and the measures to be 
taken to meet them, but also, to a considerable extent, for the controls 
and managements requisite to insure that such measures would be car- 
ried out.^ And Reorganization Plan No. 1 of 1939 had made paper pro- 
vision for an Office of Emergency Management in the newly established 
Executive Office of the President, designed for the coordination of special 
civilian agencies such as war inevitably would require. The president had 
no power to make war independently. But in one way or another he had 
come into possession of enough emergency authority to enable him to 
go far toward calling into being the necessary civilian machinery of war- 
time; and in point of fact the machinery of the kind created after 1940 
was in the main built up, piece by piece, by executive order. 

The Defense Services as Developed Since 19Ift — The Army 

Free from dangerous neighbors on her borders, and far removed from 
the scenes of Old World conflict (until technological developments brought 
them near) , the United States has traditionally maintained only a small 
standing army.^ Active entrance into world politics in the period of the 
Spanish-American War led to some lasting increase of the forces; but 
even in 1914 the authorized strength of the Regular Army was only 98,000 
officers and men, and the actual enlisted strength considerably less. Emer- 
gency effort during the first World War brought under arms a total of 
more than three and one-half millions. But on June 30, 1939, the effective 
strength of the Regular Army stood at only 13,814 officers and 174,079 
enlisted men — a total of 187,893. .Until 1940, the force was in. peace 
times recruited entirely from volunteers, serving for one year or three 
years at their option (with reenlistment for periods of three years), and 
officered mainly by graduates of the United States Military Academy at 
*West Point.® 

Under the Army Organization Act of June 4, 1920, the effective military 
forces of the United States — constituting the “Army’' in the broader 
sense — ^were defined as including not only the Regular Army, but in addi- 
tion (1) the organized militia of the states, territories, and District of 
Columbia (given the new name four years previously of “National 

1 In point of fact, however, this plan, conceived essentially in terms of 1917-18 
conditions, proved completely inadequate in the new situation and was never put 
into operation. 

2 On the Army as it stood in 1940, see D. H. Popper, ‘The TJ. S. Army in Transi- 
tion,” Foreign Policy Reports, XVI, No, 18 (Dec. 1, 1940) ; H. S. Ford, What the 
Citizen ShovM Know About the Army (New York, 1941); and especially E. P, 
Herring, The Impact of War, Chap, m, on “The Place of the Army in National Life.” 

3 Under a system whereby most of the 1,964 cadets then enrolled in the Military 
Academy (and also of the 2,400 enrolled in the Naval Academy at Annapolis) were 
chosen, in effect, by senators and representatives from their states and districts, wide 
geographical, social, and racial distribution being thereby secured and the rise of a 
military caste averted. The system remams the same today, but with wartime 
numbers considerably increased. For more advanced officer training, the government 
maintains an Army War College at Washington, D. C., and a Naval War College at 
Newport, R. I, 
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Guard”)? and (2) the Organized Reserves; and this is still officially the 
situation. Consisting^ in each territorial unit, of volunteers enlisted for 
three years, the National Guard was normally under locally appointed 
officers. But, under a grant-in-aid system, most of its cost was borne by 
the national government; national standards were prescribed and en- 
forced; and part or all of it was liable to be called at any time into 
national service (under nationally appointed officers) — as the whole of 
it actually was when our defense preparations started in 1940. Once the 
present war is over, the Guard will presumably revert to its former 
position. 

Dui'ing the first World War, one of our greatest obstacles to building 
a large and efficient army was the lack of trained officers, and plans were 
quickly put into operation under which from that time forth college stu- 
dents, after instruction in Reserve Officers Training Corps (^^R.O.T.C.”) 
units and summer camps, received commissions as second lieutenants, or 
even by correspondence courses and examinations made themselves 
eligible for various Reserve appointments. In these and other ways, a 
skeleton organization was built up, composed of persons normally en- 
gaged in civilian pursuits, but ready to be mobilized for officer seiwice in 
time of need; and the reservoir of officer material thus created (some 
75,000 men late in 1941) proved invaluable in getting the training of a 
greater army under way in 1940. 

Preparation, of the country to meet the dangers looming large in 1940-41 
involved two main lines of activity: (1) increasing the active military 
and naval forces and giving them the necessary training, and (2) mobiliz- 
ing the nation^s industrial and other resources for support of the new 
defense program and for effective cooperation if and when war should 
come. The earliest moves made in the first direction were to add to the 
authorized enlisted strength of the Regular Army, the National Guard, ^ 
and the other armed forces, to launch intensive campaigns for recruiting 
volunteers, and eventually to call the National Guard and Organized 
Reserves in all of the states (by that time totalling 408,000 officers and 
men) into federal service, and to put them in special training in canton- 
ments. All this, however, was only preliminary to a far more drastic step, 
i.e.y the first peacetime resort to selective compulsory military seiwice in 
the country's history. On September 13, 1940, the president approved a 
Selective Training and Service Act^ (effective until May 16, 1945) , under 
which all male citizens and resident male aliens between the ages of 
twenty-one and thirty-five inclusive were required to present themselves 
for registration, becoming thereupon (except as otherwise provided in 
the law) liable, as soon as called, to training and service in the land or 
naval forces of the nation for twelve consecutive months, and retaining 

^ 54 U. S. Siat. at Large, As these pages went to press (May, 1945), Congress 
was engaged in passing a “draft-extension” bill, prolonging the Selective Service Act 
of 1940 to May 15, 1946, or to the end of the existing war, whichever should conae 
first 
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a reserve status for ten years after the period of training. Fixing the 
number to be selected and trained each year during the specified period at 
approximately 900,000, the act contemplated an ultimate trained reserve 
substantially as large as the total force called into service during the first 
World War, t.e., somewhat over three and one-half millions. 

Under a clause extending such opportunity, thousands of young men 
anticipated the draft by voluntary enlistment. But on October 16, 1940, 
almost sixteen and one-half million others were registered throughout 
the country, under supervision from Washington, though locally in each 
state through civilian machinery set up by the governor thereof. Within 
two weeks, master numbers were drawn by lot in Washington to deter- 
mine the order in which the registrants should be called; immediately 
thereafter the work of classification and selection was begun, through 
county boards (district boards in larger cities) with power to decide 
cases of deferment; and by midsummer of 1941 a total of approximately 
600,000 ^^selectees” were in camp.^ Pressure for relief of persons of 
greater maturity and more established position led at that point to 
blanket deferment of some eight million selectees of the age of twenty- 
eight and over. But at the same time all young men who, by July 1, had 
reached the age of twenty-one since the- registration of the previous 
autumn were added to the list; and later in the year, after vigorous 
controversy stirred by assertion of the president and military authorities 
that the growing national danger made it unwise to release selectees at 
the end of their twelve months, the period of service which the president 
\ was authorized to exact was extended for all by a year and a half. Effort, 
' however, was made to soften the impact of this extension upon persons 
actually called into training by guarantees in the law (1) that if public 
employees, they would be regarded as merely on leave of absence and, 
upon honorable discharge, would be restored to their former status and 
pay, and (2) that if in private employment, they would have the same 
right unless the employer's circumstances had so changed in the mean- 
time as to make such restoration '^impossible or unreasonable.’’ ^ 

The country had previously experienced two “drafts” in wartime, 

1 In August, 1941, the restriction to 900,000 at a time was repealed. As finally 
developed, the machinery for operating the selective system consists chiefly of : (1) an 
independent establishment, the Selective Service System, responsible directly to the 
president; (2) the governor of each state, working through a state director of 
selective service; (3) unpaid local (county or district) boards, which keep the 
lists and manage the actual work of selection within their jurisdictions; and (4) a 
variety of appeal boards, medical advisory boards, and the like. 

2 A detailed account of the workings of the system will be found in W. D. Boutwell 
et al., America Prepares for Tomorrow, Cha-p. xix. Cf..R. D. Gibbons, ‘The Selective 
Service Acts of 1917 and 1940,” Geo. Washington Law Rev,, IX, 687-693 (Apr., 1941). 
Cf. E. Crowder, The Spirit of the Selective Service (New York, 1920). 

Only about one-fourth of the million men released from service to April, 1944, and 
retoned to civilian life wanted their old jobs back. Many had acquired new skills 
and wanted better jobs. To be eligible for his old job (or a similar one), a veteran 
must apply for it within forty days after his discharge from the service and prove 
himself still qualified for it. Moreover, if- it is in a plant having a closed-shop 
agreement, he will have to join the union if he does not already belong. 



Wartime 
broaden- 
ing of 
the draft 


The war- 
time 
Army 


676 INTRODUCTION TO AMERICAN GOVERNMENT 

under acts of 1863 and 1917. It was now destined to a third; for 
after the selective training and service program launched in 1940 had 
been in operation less than a year and a half, war became a reality. 
Within two weeks after the Japanese attack at Pearl Harbor, Congress 
passed and the president approved a measure requiring all men between 
the ages of eighteen and sixty-four inclusive, (except those already regis- 
tered) to register for conscription in the armed forces or for non-com- 
batant war activities, at the same time fixing the age limits for liability 
for military service at twenty to forty-four inclusive.^ In pursuance 
of this act, approximately nine million previously unregistered men of 
the ages for active military service were added, on February 16, 1942, 
to the more than seventeen millions already on the rolls; and later, on 
April 27, a registration of men between forty-five and sixty-four brought 
on the non-combatant roils a total of some thirteen millions. On the 
ensuing June 30 were registered all male youth born between January 1, 
1922, and June 30, 1924; and of the approximately three millions thus 
reached, about one-fifth became immediately liable to call for service.^ 
Finally, on November 13, 1942, the President approved an act under 
which youths of eighteen and nineteen (potentially, some two millions — in 
addition to the half a million already under arms) were made actually as 
well as potentially liable to draft; and in 1943-44 large numbers of these 
were put in training and sent into active service. Meanwhile, legislation 
had been approved removing all restrictions on the use of the armed forces 
anywhere in the world, and also extending the period of service of all 
military personnel (within the 1945 limit) until six months after the end 
of the war, unless sooner terminated by presidential order, or, of course, 
individually discharged. Until December 5, 1942, only the Army drew 
upon the selective service lists. But under an executive order of that date 
the Navy, Marine Corps, and Coast Guard, hitherto relying on volun- 
teers, were authorized to recruit from the same source. 

In no previous war did the United States take on military and naval 
obligations (to say nothing of obligations of other kinds) commensurate 
with those assumed in the present one. This has been a World War in 
a new and literal sense; before the country had been a belligerent six 
months, its forces were operating in more than thirty distinct areas, in 
nearly all quarters of the globe. By the autumn of 1944, we had in 
service overseas 3,690,000 soldiers, exceeding by 1,600,000 the peak over- 
seas strength in the first World War, and only 350,000 short of the entire 

1 55 U. S. BtaL at Large, 844, From first to last, persons having sincere scruples 
against bearing arms have been excused from combatant service and permitted to 
absolve their wartime obligations by service in the Army medical corps, soil conserva- 
tion or forestry projects, or other non-combatant units. See J. W. Masland et <d>, 
‘Treatment of the Conscientious Objector,” Amer, Polit. Sd. Men,, XXXVI, 697-701 
(Aug., 1942); J. Cornell, The Comdentiom Objector cmd ike Law (New York, 
1943) ; G. F. Hershberger, TFar, Peace, and Non-Resistance (Scottdale, Pa., 1944). 

^There were, of course, later periodic registrations, designed to reach men cur- 
rently arriving at the prescribed minimum age. 
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strength of the Army when that war ended; and at this same time, the 
Army^s over-all strength amounted to 7,700,000 officers and men (sixty 
times its prewar size and a hundred times its prewar striking power), 
with large numbers all the while being released from service for various 
reasons, but with newly inducted men pushing the total to higher levels 
— although the ultimate peak required was not expected to exceed eight 
millions,^ and with the prospect of reduction considerably below that 
figure as soon as the defeat of Germany should have become a reality.^ 

Administratively, the Army comprises a service under the aegis of 
the Department of War, precisely as the Foreign Service forms an arm 
of the Department of State or the Customs Service an arm of the Treas- 
ury Department. Indeed, the Department of War (dating from 1789), 
although in the past invested with a good many functions of a non- 
military nature, now has little to do except manage the military estab- 
lishment, in peace and war, and under responsibility, as in the case of all 
executive departments, to the president. Although commander-in-chief, 
the president is always technically a civilian; ^ the ranking officers of the 
Department — ^the secretary, under-secretary, and assistant secretaries — 
are invariably such; and thus the principle of civil superiority over the 
military is maintained. Going down the lengthy list of lesser officials 
in the Department, one finds civilians and military men intermingled; 
and of course the Army itself, in the stricter sense, is officered by military 
personnel exclusively. 

Army organization, as such, is a complicated and technical matter 
lying outside the range of the present discussion except for one or two 
features to be mentioned in passing, and chiefly the drastic reconstruction 
carried out in 1942. Hardly was the country in a war of obviously un- 
precedented proportions before military leaders perceived- the need for 
replacing an old form of organization based on infantry, cavalry, field 
artillery, coast artillery, and air units with a new one more in keeping 
with the superior systems employed abroad and with the tasks now to 
be undertaken; and after an exhaustive study by experts extending over 
more than a year, President Roosevelt, by executive order of March 2, 
1942, authorized a new type of organization effective in the first instance 
for the duration and for six months thereafter, but likely to a large extent 
to become permanent. The general purport of the plan was to recon- 
struct the vast military machine at the time taking shape so as to 
consist of three great branches — ^the Army Ground Forces (infantry^ 

1 That figure was slightly surpassed by January 1, 1945. 

2 On May 14, 1942,^ a bill was approved establishing a . Women’s Army Auxiliary 
Corps (WAAC), designed to utilize the services of women and thereby release 
soldiers for combat duty. Within a little over a year, 65,000 women were members; 
and in 1943 the status of the Corps was changed from that of an Army auxiliary to 
that of an actual component of the Army. 

3 He may have had military experience; in fact, several presidents (Washington, 
Jackson, Taylor, Grant, etc.) had previously attained the rank of general. 
president, however, all have been civilians. 
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artillery, cavalry, etc.), the Army Air Forces, and the Services of Supply 
(now knovm as the Army Service Forces) — ^the first two concerned with 
combat, the third with “supply, procurement, and general housekeeping 
duties”;’- and the carrying out of this extensive reorganization (with 
entirely successful results) in the most critical and perplexing period 
of the war was a praiseworthy achievement. At the same time, an over- 
grown General Staff, charged with formulating basic plans and policies 
for developing and using the Army, and with advising the president and 
secretary of war on such matters, was so far reduced and integrated as 
to emerge with ninety-eight instead of some five hundred members, sixty 
of them organized in a special War Plans Division, and all dra-nm, in 
proportions of thirty-nine, -thirty-nine, and twenty, respectively, from 
the three basic branches mentioned above. Heading the General Staff, 
and with supervision over all three Armj^ branches, is the Chief of Staff, 
immediate adviser to the secretary of war, and the medium through 
which the president, as commander-in-chief, exercises his functions in 
relation to strategy, tactics, and operations.^ 

The Defense Forces as Developed Since 1940 — The Navy 

From Revolutionary times, the United States maintained a navy of 
Buxiii- lofty traditions, but of no great size until the close of World War I, 
1940 when, with an imposing fleet afloat and a still more powerful one on the 
stocks, the country found itself with the scepter of sea supremacy?' wuthin 
its grasp. At the Washington Conference on the Limitation of Arma- 
ments, in 1921-22, however, agreements w^ere entered into among the 
leading naval powers under which thirty-one of our capital ships were 
sunk, scrapped, or demilitarized; and the London Naval Conference of 
1930 led to similar sacrifice of cruisers, destroyers, and submarines. For 
more than a decade after the former date, little new building wms under- 
taken — even less than the agreed ratios of capital ships would have 
permitted.® Partly with a view to creating jobs in depression times, a sub- 
stantial building program was, nevertheless; launched in 1933; and after 

^ It is in this branch that one will find not only the Office of the Quartermaster 
General, charged with providing food and clothing for the troops, and the Office of 
the Chief ^ of Ordnance, charged with providing w^eapons and other munitions, but 
such special offices as those of the Judge Advocate General, the Adjutant General, 
the Provost Marshal General, the Chief of the Army Transportation Corps, and the 
Women’s Army Corps, For the duties of these and other units, see 17. S. Government 
Manual (Summer, 1944), pp. 253-254. 

2]sjames that became familiar to all Americans during the present war include 
those of General George C. Marshall, Chief of Staff; Lieutenant General Lesley J. 
McNair, Commanding General, Army Air Forces; and General Brehon Somerveli, 
Commanding General, Army Service Forces. 

On the historical development of the War Department, see H. B. Learned, The 
President's Cahinetj Chap, i, and P. Herring, TAe Impact of IFar, Chap. iv. Cf. “The 
War Department,” Fortune, V, 38-42 ff, (Jan., 1941) ; latest issue of U. B, (7ouern- 
ment Manual; and latest Annual Report of the Secretary of War. There is as yet no 
readily accessible systematic treatise on the Army of the United States in its current 
wartime, aspects. ■ ; u. 

^ The ratios for battleships, heavy cruisers, and aircraft carriers were: Great 
Britain and the United States, 5 each; Japah, 3; France and Italy, 1.67 each. 
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it became apparent not only that other nations (particularly Japan) were 
rapidly increasing their naval strength by building all types of fighting 
craft not covered by the ratio agreement, but that the Washington Treaty 
would not be continued beyond 1936, the effort was redoubled, bringing 
the country — at least by 1938, when an over-all increase of naval strength 
by twenty per cent was authorized by Congress — ^into a fast-accelerating 
armament race. All told, 137 combatant vessels were built between 1933 
and 1940, although many merely replaced obsolete craft; and in Sep- 
tember, 1939, when Hitler plunged Europe into war, our naval personnel, 
aside from auxiliaries, still numbered only 126,418 ojSScers and men. 

Of naval auxiliaries, there were two with actual Navy connections: 
(1) the Naval Reserve Officer Training Corps, organized to supplement 
officer-training provided at the Naval Academy at Annapolis, and re- 
cruited from training units maintained in colleges and universities 
throughout the country; and (2) the Marine Corps, organized on Army 
lines to provide the Navy with trained infantry for land fighting or other 
duty whether ashore or afloat. In addition, there "were two potential 
auxiliaries — not organically connected with the Navy, but capable of 
being linked with it in case of need. These were: (1) the Coast Guard, 
attached to the Treasury Department, and in peacetime charged, as a 
sort of maritime police, with saving and protecting life and property in 
coastal waters, safeguarding navigation on the high seas, and, in general, 
enforcing maritime law, including the suppression of smuggling; and (2) 
the merchant marine, at a low ebb in the period under review, but having 
at least some ships which could be armed so as to bear a share in sea 
warfare. When war started in Europe in 1939, our Marine Corps num- 
bered only 19,701 officers and men and the Coast Guard 10,079. 

Five days after Hitler sent his legions thundering across the Polish 
frontier in September, 1939, President Roosevelt declared a ^'limited 
emergency,^’ which for the Navy meant an immediate increase of author- 
ized strength to 191,000 officers and men and recall to active duty of all 
trained personnel on the retired and reserve lists. Eight months later, 
with the international situation growing still more critical, and with 
even, the destruction of the British Navy (on which our own security 
had long heavily depended) looming as a possibility — and as a phase of 
the huge defense effort now being launched — a program of naval expan- 
sion was instituted contemplating expenditure, over a period of years, 
of upwards of five billion dollars and aimed at making the United States 
fleet by 1946 the most powerful that had ever ploughed the seas. Domi- 
nant in this program was the new idea of a ^Two-ocean Navy.” Up to now, 
with the British Navy affording us protection in the Atlantic, we had 
for a good while been accustomed to keep the larger part of our fighting 
ships in the Pacific, based upon Hawaii. With the British Navy en- 
dangered, we, in 1940, moved much of our fleet through the Panama 
Canal into the Atlantic. The Pacific, however, was obviously also a 
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theater of increasing danger; and hence the plan embodied in a Two- 
Ocean Navy Bill signed by President Roosevelt on July 19, 1940, to 
develop a navy strong enough to be divided between the two oceans and 
yet have ''command of the sea'' in each. The increase in our naval strength 
now authorized was by far the greatest in our history to this time ; and 
although obviously the contemplated building would occupy years, even 
by December 7, 1941, much had been done ^ and the effective personnel 
of the Navy had risen to 325,095, not counting 70,425 officers and men 
in the Marine Corps and 25,002 more in the Coast Guard — ^which a 
month previously had been transferred for the period of emergency to 
the Navy Department. A navy consists, however, not simply of ships, 
aircraft, shore fortifications, and men, but also of bases. And incident 
to the strengthening of our naval defenses in 1940 was the lease from 
Great Britain of sites for eight naval and air bases in or adjacent to the 
Atlantic 2 (two as gifts and six in exchange for fifty of our over-age 
destroyers) , calculated ultimately to permit regular naval and air control 
a thousand miles farther eastward than otherwise would be feasible. 
Moreover, the development of these sites was actively under way when 
war enveloped us in 1941. As planned, our ring of naval bases was to 
stretch from Newfoundland through the islands of the nearer Atlantic, 
thence in the Pacific to the Aleutian Islands, and across two thousand 
miles of open ocean to Pearl Harbor, and on out to Midway and Johnson 
Island.® 

Of course there was no guarantee that the country would not find 
itself at war long before the building program authorized in 1940 could 
be carried out, in which case it would have to rely on existing units at 
the outset, increasing them thereafter as rapidly as it could. The sudden 
outbreak of hostilities in December, 1941, created precisely such a situa- 
tion; and from that time forth the building and launching of naval, as 
well as merchant, ships proceeded on a scale never before approached 
in this or any other country. The story— which would embrace the expan- 
sion of shipyards and establishment of new ones, the enlisting and train- 
ing of hundreds of thousands of technicians and laborers, the supplying 
of the needed machinery and tools, and the construction and launching 

1 At that date, the Navy’s combat vessels included 17 battleships, 7 aircraft car- 
riers, 37 cruisers, 170 destroyers, and 113 submarines. 

2 In Newfoundland, Bermuda, the Bahamas, Jamaica, St. Lucia, Trinidad, Antigua, 
and British Guiana. 

s On the new Atlantic sites, see A. R. Elliott, "U. S. Strategic Bases in the Atlan- 
tic,” Foreign Policy Reports, XVI, No. 21 (Jan. 15, 1941),* and on our Pacific bases, 
the same author’s “U. S. Defense Outposts in the Pacific,” fbfd./XVII, No. 1 (Mar. 
15, 1941). The text of the agreements concerning the Atlantic bases will be found 
in S. S. Jones and D. P. Myers, Documents on American Foreign Relations, 111, 
203-227. On the relation of the Panama Canal to the defense problem, see N. J. 
Padelford, TAe Panama Canal in Peace and War (New York, 1942). 

On the program of naval expansion in 1940-41, see W. D. Boutwell et aL, America 
Prepares for Tomorroit?^ Chap, xvm; P. Knox, The United States Navy in National 
Defense (Washington, 1941 ) ; D. H. Popper, “America’s Naval Preparedness,” Foreign 
Policy Reports^ XYll, No. 2 (Apr. 1, 1941). Cf. H. W. Baldwin, What the Citizen 
Should Know About the Navy (New York, 1941). 
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of literally thousands of ships and airplanes — cannot be told here ; indeed, 
until the war is over, some parts of it cannot be told anywhere.^ Suffice 
it to say that, with building still actively in progress, the American 
Navy is already by all odds the largest and strongest in the world. Doubt- 
less it will remain such in postwar years. Meanwhile a few facts are 
pertinent concerning personnel organization. Like the Army, the Navy 
and its auxiliaries were recruited before the war entirely from volunteers; 
and for a time, in the case of the Navy, this continued to be true after 
Pearl Harbor. The first effect of that disaster was, indeed, to yield a 
heavy increase in enlistments. During 1942, however, volunteering fell 
off ; and on December 5 it was ordered terminated as of the following 
February, after which date Navy and Army enlisted personnel (as indi- 
cated above) were alike recruited exclusively through the operation of 
the selective service system. By December 31, 1943, the Navy had 
reached a total of 2,252,606 officers and men, the Marine Corps a total 
of 391,620, and the Coast Guard of 171,518; by the autumn of 1944, 
the total over-all figure for the entire naval establishment was 3,717,000.^ 

On the analogy of the Army’s relation to the War Department, the Naval 
Navy is a service under the aegis of the Navy Department, the latter 
dating from 1798, when a threatened war with France led to its creation; 
and, in stricter degree than the War Department, the Navy Depart- 
ment has had functions related only to the management of the one great 
service intrusted to it.^ Here again, not only is the commander-in-chief 
(the president) a civilian, but likewise the secretary, under-secretary,^ 
and assistant secretaries, thus preserving the principle of civilian suprem- 
acy; here again, too, the lesser officials include both civilians and naval 
men, but with a greater preponderance of non-civilian personnel than 
in the War Department; and of course the Navy as such is officered by 
naval men exclusively. In general, the administrative work of the De- 
partment is distributed among a lengthy list of bureaus forming branches 
of the Executive Office of the Secretary; while the more professional 
work falls to another series, under ^^chiefs,” and including establishments 
having to do with naval operations, naval personnel, ordnance, ships, 
aeronautics, yards and docks, and medicine and surgery. There is an 
over-all commander-in-chief of the United States fleet and a general 

1 Some approach to an official account of the progress and types of building will 
be found in Our Navy at War; A Report to the Secretary oj the Navy, by Admiral 
Ernest J. King, dated March 27, 1944, and to be found conveniently in a special issue 
of the V, S. News, published (without date) early in the year mentioned. 

2 Important new units organized during the war included (1) the Construction 
Battalions (“Seabees”) dating from December 28, 1941, and consisting of men trained 
primarily as construction workers but also as fighters, and (2) the Women Accepted 
for Volunteer Emergency Service (“WAVES^O, authorized on July 30, 1942, to provide 
women trained for shore jobs from which men could thus be released for sea duty. 

By 1944, the personnel of the Seabees numbered nearly a quarter of a million, and 
that of the WAVES some 47,000. ^ 

3 The Department administers the affairs of a few insular possessions in the Pacific 
(chiefly Tutuila in Samoa and Guam, retaken from the Japanese in 1944), of signifi- 
cance chiefly in relation to naval policy and strategy. 
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staff (with a chief and several assistant chiefs) ; and likewise there are 
commanders-in-chief for each of two regional fleets. Pacific and i\.tlantic.^ 
Some reorganization has been carried out during the war, but none of 
as basic significance as in the case of the Army. 

Some Defense Questions for the Near Future 

Before turning from the militaiy to the civilian side of the defense 
and war effort of recent years, we should glance at one or two questions 
which, along with others, will have to be answered as the country moves 
from a war to a peace footing; already they are receiving attention in 
Congress, in Army and Navy circles, and in the press. Chief among them 
is: how strong an army, navy, and air force should the United States 
expect to maintain in coming years? After peace returns, there may, 
of course, be a considerable pacifist reaction, inspired by war-w^eariness. 
At the date of writing (1945), however, the indication is that public 
sentiment will support and demand continued national preparedness on 
a rather high level In this country, as elsewhere, wartime discussions 
of ways and means of organizing a lasting peace have evinced signifi- 
cantly little interest in the once-lauded principle of disaimament. We 
have learned that, while huge armaments may promote wars, the absence 
of armaments does not insure against them; our own experience has 
shown how quickly an unarmed nation can gird itself for combat. We 
know, moreover, that the world of the past has disappeared, that with 
the progress of technology the security we once enjoyed is no longer 
ours, that henceforth, unless heavily guarded, we shall be open to attack 
from the most distant sources; and while we hope for some foim of inter- 
national organization that wdll make the way of the aggressor hard, we 
are, or should be, realistic enough to be unwilling to put our faith in this 
alone or to accept the easy assumption that this w^ar wull end all wars. 
We, furthermore, shall emerge from the war, not only with the greatest 
navy and air force, and with one of the greatest armies, that the world 
has ever known (and also with new naval and air bases scattered through- 
out the world), but undoubtedly counting upon at least our naval and 
air supremacy remaining unassailable, particularly in the Pacific. It is 
possible that in the fields of naval and air armament some international 
agreement fixing limits (after the principle of the Washington Confer- 
ence naval treaty of 1922) will be adopted, at the close of the war or later. 
But there is no assurance of this; and in any event our naval and air 
equipment and forces of the future may be depended upon to outdistance 
anything we ever before had, or expected to have, in peacetime. 

The main question will be as to the Army. That for a period after the 
war our obligations in the defeated countries may require us to keep 
under arms as many as three or four million men, with perhaps two 
million retained for as long as a decade, is taken for granted. But what 

1 There was formerly also a small Asiatic fleet, but it ceased to exist in 1942. 
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of our general policy, looking ahead to days after the present war shall 
have been fully liquidated? Here, obviously, the alternatives are: (1) 
to decide upon a permanent large standing army; (2) to plan for a much 
smaller standing army, but supported by a large reservoir of trained 
citizen-reserves; (3) to revert to our prewar situation, with a small 
standing army reenforced only by the National Guard and by limited 
numbers of young men trained, mainly in colleges and universities, for 
oflScer duty. All our traditions argue powerfully against the first of 
these courses ; and it is not to be believed either that high Army authori- 
ties would insist upon it or that public sentiment would tolerate it. Nor 
do either Army officials or serious-minded private citizens look with any 
favor upon the third course, at least until it shall be established that 
the nations of the earth have indeed mastered the art of living amicably 
together. 

The only course remaining would therefore appear to be the second; 
and discussions of the problem in these later days are addressed chiefly 
to the most desirable mode of pursuing it. At the close of World War I, training 
Army and Navy officials, backed by President Wilson, strongly advo- 
cated — as indeed did President Washington in his remote day — ^the adop- 
tion of a system of universal military training, to provide a back-log 
of civilian personnel available ^f or active armed service whenever needed. 

In turning a deaf ear to the proposal, Congress doubtless acted in accord 
with public opinion. But the idea has been revived; and the experience 
through which the country has recently passed now gives it greater chance 
of success. The late President Roosevelt and numerous other influential 
civilians have spoken out for the plan; and in 1944 General George C. 
Marshall, Army Chief of Staff, gave it his unqualified endorsement, insist- 
ing that the permanent postwar Army should consist of “the smallest pos- 
sible professional organization,’^ but, as being merely a nucleus, should be 
buttressed with a vast trained reserve. The proposal, concretely, is (1) 
that all male youth, except those seriously incapacitated physically or 
mentally, be required to devote one year (probably at about the point 
of graduation from high school) to special training, under auspices of 
the Army, and primarily military, although certainly including general 
physical correction and development, with perhaps other practical in- 
struction of various kinds ; ^ and (2) that, following such training, all 
youth who have received it shall remain members of the reserve com- 
ponents of the Army for some reasonable period, probably five but pos- 
sibly ten years — although it is alternatively suggested that mere liability 
to draft would be sufficient. The number that would come up for training 
each year has been estimated at rather more than one million. In the eyes 
of many people, the plan bears too much resemblance to long-prevailing 

1 President Roosevelt conceived of the training as having broad educational and 
social aspects ; the War and Na'vy Departments consider that it should be for Combat 
purposes only. ,, 
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European systems of conscription and universal service, and appears out 
of keeping with our concepts of freedom and democracy. Considerable 
expense, too, would be entailed, at a time w^hen there will be great pressure 
for reduction of taxes. The point is made, however, that the discipline and 
training afforded would be beneficial, physically and otherwise, to most of 
the youth enrolled, quite apart from any practical military applications of 
them; and, anyway, the argument that the system would be out of line 
with American concepts and usages in the past is not too convincing in 
an era in which the nation manifestly must, in any event, adjust itself 
to an unusual variety of conditions and procedures not of its own choos- 
ing — among them the liability, because of revolutionized military tech- 
niques, to swift disaster unless large trained forces stand ready to be 
mobilized instantly.^ 

Mention, finally, may be made of oft-recurring proposals (1) to con- 
solidate the War and Navy Departments into a single Department of 
Defense or of Armed Forces, and (2) to bring together Army, Nav}-, and 
postal aviation administration in a new executive department of avia- 
tion, on the plan of the British and other European air ministries. The 
oft-repeated suggestion of combining the War and Navy Departments — 
which, of course, would bring the nation’s fighting forces under a single 
management — ^was revived in a bill before Congress in 1942 and was 
studied by a special House committee in 1943-44. By rather general 
agreement, so drastic and complicated a reorganization would not be 
desirable in the midst of war ; and while the House committee was of the 
opinion that over the long future there should be even closer coordination 
of the military and naval services than that rather conspicuously achieved 
in the present conflict, there has been, in the committee and outside, 
wide difference of opinion as to 'whether gains to be expected from con- 
solidation would not be offset by various disadvantages. In general, Army 
witnesses (including Secretary of War Stimson) appearing before the 
special committee favored the change, with Navy witnesses opposing. 
Advocates stress the benefits to arise from integration of command and 
avoidance of duplication ; opponents fear the “inertia of size” and deplore 
any loss of the healthy competition, as they view it, now existing between 

1 An Institute of Public Opinion poll taken throughout the country in September, 
1944, showed sixty-three per cent of the persons interviewed to be favorable to the 
plan. If this proportion holds for the public at large, legislation on the subject is not 
unlikely. Even if it does not, there is bi-partisan sentiment in Congress for going 
ahead with the plan and afterwards educating the nation to its necessity and advan- 
tages. A bill for compulsory training was introduced in the House of Representatives 
by James W. Wadsworth of New York, author of the Selective Service Act, as 
early as January, 1942, and another by Andrew J. May (chairman of the House 
military affairs committee), pia^viding for military training exclusively, in December, 
1944. The latter bill and the entire object to which it related were expected to 
receive full consideration in 1945 by a special House postwar military policy com- 
mittee consisting of seven representatives each of the military affairs and naval 
affairs committees and nine members of the House selected at large. For arguments 
both ways on the general question of policy involved, see J. E, Johnsen [comp.], 
Compulsory Military Training (New York, 1941) , 
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the two services.^ After the war, at all events, some decision will have 
toiihe reached; and probably the case for consolidation will be found 
to have been strengthened by the growth of amphibious warfare, the 
success of unified theater command, and the experience with joint and 
combined chiefs of staff which have characterized the present conflict. 

If there is not to be a consolidation on the foregoing lines, the ques- 2. of air 

• fol!'Ci6S 

tion comes of whether, in view of the magnitude that military and naval 
aviation has assumed, it would not be desirable at least to unify Army 
and Navy air forces and place the administration of them in a single 
separate executive department (which might or might not be planned to 
embrace postal aviation also). In general, the idea has been opposed by 
both of the departments concerned, each preferring to retain control 
over an air force of its own. There are arguments both ways. What 
chiefly matters is that there be proper coordination between surface 
and air units — so conspicuous in the German operations of 1939-40, so 
sadly lacking in the French attempt at defense in the last-mentioned 
year. Results achieved in all theaters in which American forces have 
been engaged indicate that in the present war such coordination has 
been generally attained under the existing system. 

Civilian Mobilization 

As emphasized in the preceding chapter, war entails far more than mgni- 
amassing and using military, naval, and air power. There is also the Se task 
mobilization of the nation itself— the harnessing of resources and industry present 
(including, of course, the production of guns, tanks, ships, aircraft, and 
ammunition), the ultilization of maximum civilian manpower, the control 
of transportation, the “stock-piling’^ and distribution of critical materials, 
the regulation of consumption and of prices, the supervision of channels 
of information, the promotion of defensive precautions by the people 
in their own communities, and plenty of other activities, aimed at pro- 
viding the armed forces with what they need for protecting the national 
interests and sustaining the public morale and preventing intentional 
or inadvertent damage to those interests through ill-advised speech 
or publication. Here, too, as in building up the armed forces, a good 
beginning, especially in the stimulation of production, was fortunately 
made while we were only “partly in the war,” Le., in 1940-41; indeed, 
many of the major lines of economic mobilization pursued in later days 
were instituted before Pearl Harbor. 

The task of getting the nation into a state of defense commensurate 

^Postwar Military Policy, Select Committee on Proposal to Establish Single- 
Department of Armed Forces. Hearings, 78th Cong., $nd Sess., Pursuant to H . Res. 

465 (Washington, 1944). Whatever other considerations are involved, there can be 
no doubt that, on the legislative end, unity and speed in the consideration of defense 
problems are at preserft obstructed by the large number of separate committees in 
Congress having to do with aspects of the subject, notably the Senate and House 
military affairs committees, the Senate and House naval affairs committees, the mili- 
tary and naval sub-committ;|ps of the appropriations committees of the two houses, 
and to a somewhat less extent the two foreign affairs committees. 
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with the dangers confronting it was stupendous. For a decade, industry, 
hard hit by the depression, had been dragging along on a low level Many 
plants were run down ; much equipment w^as obsolete ; upw^ards of twelve 
million workers were unemployed. The physical fitness, too, of large 
numbers of people had been impaired by poverty.^ Nevertheless, within 
a year’s time, le., by the summer of 1941, industrial production was 
showing the greatest upsurge ever witnessed in this country; and with 
war bursting upon us before the year was over^ the pace was redoubled. 
Thenceforth, armed forces, in mounting numbers, were to be equipped 
and transported to the four corners of the earth; supplies, in staggering 
quantities, were to be furnished to Britain, Russia, and China, even wdiile 
our own needs were catapulting to new heights ; ^ indispensable materials 
like rubber, no longer obtainable from the customaiy sources, were some- 
how to be provided through other channels; national manpower was to 
be turned to its most effective uses; prices were to be kept in hand as a 
safeguard against run-away inflation; in short, a wartime economy was 
to be developed, managed, and made to meet the exigencies of a situa- 
tion in many respects unprecedented. 

To review the development and activities of the stupendous mechanism 
of authorities and agencies ultimately employed in meeting the situation 
described would involve us in a tangle defeating the purposes of the 
present outline or over-all survey.® Let it be remembered, first of all, 
that a great deal of the extra work entailed has at all stages been per- 
formed by regular agencies of the national government (with assistance 
from state and local governments), from the president and Congress 
down to the lowest levels of administrative management. The War and 
Navy Departrpents have enormously expanded their activities; the Treas- 
ury Department shapes fiscal policy, collects revenue, and borrow^s 
money, most largely from banks, but also by selling war bonds and 
stamps; the Department of Agriculture stimulates and controls the pro- 
duction of farm products needed in this country or by the Allied nations; 

^In calling up selectees, it was necessary to assume that one out of every three 
would be rejected as physically unfit. 

2 Under the Lend-Lease Act of March 11, 1941 (extended in 1943, 1944, and 
1945), Congress began placing at the disposal of the president multiplied billions 
which he could turn over, in the form of goods or of credits for the purchase of such, 
to the governments of any countries whose war efforts he should regard as helpful to 
the United States; and within a year the sums involved mounted to over eighteen 
billions. Management of this huge and still-operating enterprise is vested in an 
Office of Lend-Lease Administration, now attached to the Foreign Economic Admin- 
istration, itself a branch of the Office for Emergency Management to be spoken of 
presently. For a full account, see E. R. Stettinius, Lend'-Lease; Weapon Joi' Victory 
(New York, 1944) . The author was lend-lease administrator until 1943. 

^ The most convenient guide to these authorities and agencies at successive stages 
of the defense and war effort is the TJ, B. Government Manual (new edition three 
times a year). The defense machinery in its earlier phases is described in J. P. Harris, 
^The Emergency National Defense Organization,” Pub » Admin, Rev. , I, 1-24 (Au- 
tumn, 1940) ; and an elaborate diagram depicting it appears in a supplement to 
Fortune, Aug., 1941. 

In December, 1942, the secretary of agriculture vJis designated national food 
administrator, with sweeping controls over the country’s food supplies and their 
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the Department of the Interior contributes, among other ways, by han- 
dling the diflScult problem of oil and gasoline supply; the Federal Works 
Agency supervises many defense works projects; the U. S. Maritime 
Commission promotes ship-building; the Federal Power Commission helps 
see to it that power is supplied for defense purposes; the T.VA. steps 
up its production of both power and chemicals; and so on and on. 

Superimposed upon these regular agencies, however, has been a maze 
of special ones, called into being in nearly all instances by executive 
order (with or without express congressional authorization), and so fre- 
quently renamed, reconstructed, or replaced as often to bewilder even 
the close-hand observer in Washington.^ In the nature of things, the new 
machinery must be tied in closely with the chief executive (whose func- 
tions as such merge imperceptibly into those of commander-in-chief) ; 
and as early as May, 1940, an OflSce for Emergency Management, en- 
visaged in Reorganization Plan No. 1 as an agency to be set up by the 
president in case of emergency or the threat of such, was given actual form 
on lines enabling it gradually to develop into "^a framework wdthin which 
almost the entire newly constructed civilian war organization has been 
set up. The Office has been, in a sense, only a name; as such, it does 
not even have a head or a staff, except as, of course, ultimately the presi- 
dent is its head, with one of his assistants charged with keeping him 
informed on the activities of the numerous establishments embraced 
within it. As of the date of writing (1945), these establishments include: 

1. War Production Board 

2. Office of Economic Stabilization 

3. Office of War Mobilization 

4. Foreign Economic Administration 

5. War Shipping Administration 

6. Office of Defense Transportation 

7. War Manpower Commission 

8. Office of Civilian Defense 

9. National War Labor Board 

10. Committee on Fair Employment Practice 

11. Office of Alien Property Custodian 

12. Office of the Coordinator of Inter-American Affairs 

13. Office of Scientific Research and Development 

14. Office of War Information 

15. Division of Central Administrative Services 

Most of these titles rather obviously indicate the nature of the func- 
tions involved — functions which, it will be seen, relate in some instances 

distribution; although in the following year a separate food administrator was 
placed in charge of consolidated agencies eventually forming the present War Food 
Administration. During the first World War, a similar post was held by Herbert 
Hoover. 

^ The labyrinth became such as to give some point to the story of the Japanese spy 
who is supposed to have sent word to Tokyo in 1942 that it would be a waste of 
explosives to bomb Washington because no matter what unit of government was hit 
two or three others would be left doing the same thing. 
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to the production of war materials and supplies, in others to transpoi- 
tation, in still others to labor relations, use of manpower, communications, 
civilian w^elfare and morale, research, or economic and cultural relations 
abroad. From the welter of activities envisaged, only half a dozen can 
be singled out for comment here.^ 

Aside from recruiting and training men for the armed forces, the top- 
most wartime necessity is the provision — speedily and nowadays in 
almost incredible amounts — of munitions and supplies. And in a democ- 
racy like ours this task is more complicated and difficult than the other, 
because, whereas in one case the government is in a position to act when 
and where and to what extent it pleases, in the other it has to achieve its 
ends largely through dealings with a multitude of private producers 
amidst all the uncertainties, cross-purposes, and distractions (c.g., labor 
troubles) incident to the workings of our economic system. To be sure, 
in wartime our government may go as far as it likes in conscripting 
property, labor, and management (precisely as it drafts men for armed 
service), and therefore may compel peacetime industries to convert to 
war production, may order such industries to produce this or that accord- 
ing to specifications, may take over industries and make any desired 
arrangements for operating them — as well as, of course, start industries 
of its own. In the early stages of the present war, there were those who 
thought that the government should take over any or all private industry 
considered important for war use. The idea, however, did not prevail. 
The government did establish numerous munitions plants (usually oper- 
ated under contract by private corporations) and finance the expansion 
of old plants of various kinds or the establishment of new ones ; and for 
longer or shorter periods it took over plants here and there to keep 
operation from being interfered with by labor difficulties. But it did not 
waver from the policy of relying principally upon mobilizing the products 
of private industry to meet its needs. The agency most directly concerned 
with stimulating and guiding such production has been the War Produc- 
tion Board, dating from 1942, although preceded by an equivalent organi- 
zation going back to the beginning of the defense effort in 1940; and it 
was under such direction not only that the manufacture of many con- 
sumer goods w^as checked or stopped and the turning out of war supplies 
pushed from peak to peak, but that stockpiles of essential raw materials 
were built up and priorities established for funneling materials to war 
industries most in need of them.^ 

It has already been intimated that the nation^ government could, if 
it chose, register all people outside of the armed forces for civilian war 
work and assign them to jobs. Despite many proposals in Congress dur- 
ing the present war that something like this be done, no policy so far- 

1 Those pertaining to labor relations have been touched upon elsewhere. See pp. 

617-618 above. ' . 

2 D. 0. Walter, ilmencan Government at War, Chaps, i-ii; L, V, Howard and 
H. A Bone, Current American Government, Chap. x. 
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reaching has been adopted. Since 1942, however, a War Manpower 
Commission has been concerned with promoting the most effective mobili- 
zation and maximum utilization of the country’s civilian manpower (and 
to a less extent womanpower as well) ; and in conjunction with numerous 
other agencies, such as the Selective Service System, the Department 
of Labor, and the labor boards functioning in relation to industrial dis- 
putes, it has served a useful purpose in keeping our people at work, and 
in places and jobs where they are most needed, not only in industry 
but in transportation and agriculture as well. By and large, the indi- 
vidual worker is still a free agent. At plenty of points, however, the 
element of compulsion enters in, as many men of military age have found 
when confronted with, in effect, the alternative, ^^work or fight.” ^ 

As early as 1941, dislocations incident to the emphasis upon defense 
industry began to be reflected in rising prices; when Pearl Harbor was 
attacked, the general cost of living had already gone up eleven per cent. 
Nothing was more certain than that, unless rigorous checks were applied, 
prices would continue upward as spending power increased and consumer 
goods grew scarcer, with the effect of augmenting the cost of war sup- 
plies, stirring discontent in the ranks of labor, pressing hard upon people 
with fixed incomes, and quite possibly leading to disastrous inflation. 
Restrictive efforts through an Office of Price Administration established 
in the Office for Emergency Management in 1941 were of slight avail, 
because of lack of power actually to fix and enforce price-ceilings. An 
Emergency Price Control Act of January, 1942,^ (incidentally making 
the O.P.A. an independent establishment, as it is^ today) corrected the 
situation to some extent, with the defects, however, that it left wide 
latitude for prices of farm products to continue rising, and also did not 
touch wages. In the late summer of 1942, growing dangers from these 
sources influenced President Roosevelt to threaten independent execu- 
tive action curbing farm prices, regardless of existing law, unless Con- 
gress took remedial steps; and as an upshot legislation was passed 
permitting stabilization not only of farm prices, but also of wages, at 
the levels of September 15, 1942.^ Prior to this time, rents had been 
subject to federal control in relation only to housing in defense areas. 
Congress, however, now authorized rent stabilization for all real property 

1 In his message of January 6, 1945, President Roosevelt voiced a growing belief 
that new measures were needed for ensuring production of the necessary materials 
for war, and urged Congress to enact legislation ^‘for the total mobilization of all 
our human resources at the earliest possible moment.” During the following March, 
the House of Representatives passed a fairly strong bill on the subject and the 
Senate a weaker one. But, despite continued appeals from the White House, a 
compromise measure worked out in conference met defeat in the upper branch. 

2 56 U. S, Stat. at Large, 23. Sustained by the Supreme Court in Yakus us. United 
States, 321 U. S. 414 (1944). 

s A great deal of controversy and confusion might have been saved if, as experience 
in World War I led some to advocate, prices and wages had been “frozen” at a 
specified level the moment war began. However, it would have been difficult indeed 
to get an agreement upon such a policy, and probably such stabilization as was 
attained had to come piecemeal. 
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throiigliout the country, commercial as well as residential. And from 
early 1942 onwards, broad powers to ration commodities among con* 
siimers fell also to the O.P.A., being employed, as every one knows, in 
connection with not only automobiles, tires, gasoline, fuel oil, farm 
machinery, coffee, sugar, meats, canned goods, and shoes, but numerous 
other articles for which demand was out of proportion to supply.^ 

Almost as vital as the production of war materials is the moving of 
them (and also of troops) to the places where they are needed; and it 
is not surprising to find that in wartime government exercises special 
controls over nearly every form of transportation. Less than two w’-eeks 
after the Pearl Harbor disaster, an executive order set up an Office of 
Defense Transportation, with jurisdiction (within the general framework 
of existing transportation controls wielded by the Interstate Commerce 
Commission and allied agencies) over railroads, inland waterways, air 
transport, motor transport, coastwise shipping, and pipe-lines ; and from 
that time forth the O.D.T. has supervised railroad traffic so as to get the 
utmost out of existing trackage and equipment, assure priority for troop 
movements and for shipments of war munitions and materials, and avert 
terminal congestion at ports, employing toward these ends a great variety 
of expedients including the well-knowm (if not too effective) voluntary 
curtailment of unnecessary civilian travel. At the same time, it has en- 
couraged the greater utilization and conseiwation of motor trucks and 
commercial passenger vehicles (under a ration- system), and likewuse 
devices such as group-riding for relieving carriers while also conserving 
tires and gasoline. Important services, too, have been rendered in con- 
nection with the transportation of petroleum and its products, and with 
coastwise shipping. 

War is waged also in the realm of ideas and their dissemination; and 
any government in wartime will concern itself not only with getting 
to its people the information it wants them to have' and wdth cultivating 
a public opinion favorable to the war effort, but also with keeping from 
the enemy information that would be useful to it and with preventing 
the enemy and enemy sympathizers from damaging the national morale 
through open or secret propaganda. The story of our government's efforts 
since 1940 to keep the nation discreetly informed on the problems, 
pi-ogress, and goals of the defense and war effort would reveal a good 
deal of fumbling with a difficult problem, leading eventually, however, 
to a fairly successful integration of responsibility in an Office of War 
Information established in the summer of 1942; ^ and since that date the 

^ L, V. Howard and H. A. Bone, Current American Government, Chap, x; C. 0. 

Wartime Control of Prices (Washington, 1940). 

2 Consolidated in the O.WJ. (in the Office for Emergency Management) were 
various preexisting agencies, including an Office of Facts and Figures, an Office 
of Government Reports, a Foreign Information Service, and a Division of Informa- 
tion in the O-E.M. itself. For a time, a war information program was maintained also 
in the Office of Civilian Defense. See W. H. C. Laves, ‘The Face-to-Face War 
Information Service of the Federal Government,” Amer, PoUt. Sci. Rev., XXXVII, 
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Office has not only on its own account disseminated information within 
the continental United States and coordinated and supervised the pub- 
licity services maintained by executive departments and other estab- 
lishments, but also, through an overseas operations branch, has planned 
and carried out extensive foreign propagandist activities by radio, press, 
and other means.^ The reverse of the picture is supplied by organized 
effort to prevent dissemination of information or opinion which might 
prove of value to the enemy or damaging to the war effort or morale of 
our own people; and to undertake this responsibility an Office of Cen- 
sorship was set up almost as soon as we were in the war. The method 
employed has been, to a degree, that of voluntary compliance, rather 
than of positive restriction and regimentation; that is to say, in con- 
nection with domestic publications and radio broadcasting, the authori- 
ties have issued “codes of wartime practices^^ telling the press and the 
broadcasters what they must not print or broadcast, and the people con- 
cerned have (very successfully, on the whole) been placed on their 
honor to act accordingly. Of course, there has been no lack of power 
to compel compliance where necessary; and in the case of all mail, cable- 
grams, long-distance"telephone calls, radio messages, and other communi- 
cations going out of (or in the case of mail, coming into) the United 
States, there is literal censorship in the sense of advance inspection, with 
decision whether to delete passages or refuse to permit any part to go 
through. The very word “censorship’^ is distasteful to our people; but 
even the most critical recognize that, in wartime, restrictions, in some 
forms and degrees, are unavoidable.^ 

The conduct of war is preeminently a national function. This, how- 
ever, does not preclude collaboration by state and local governments — 
a contribution essential, indeed, to the solidarity of war effort. In the 
present war, state and local machinery has been employed in operating 
the selective service system, the rationing system, and to some extent 
the system of price control. Quite as important, however — at least until 
danger of enemy assault upon our home front was removed — has been 
the matter of civilian defense, involving mainly means and measures 
for protecting people and property against the many hazards to which 
war in the current manner subjects them. The principal contingency to 
be prepared against in the present war was, of course, air raids; and 
this meant that the arrangements to be made (chiefly in cities) related 
especially to air-raid wardens and warning devices, auxiliary police and 

1027-1040 (Dec., 1943). The corresponding agency during World War I was a Com- 
mittee on Public Information, headed by the journalist, George Creel. 

1 On the general subject, see H. L. Childs, “Public Information and Opinion,” 
Amer, PoliL ScL Rev., XXXVII, 56-68 (Feb., 1943); L. V. Howard and H. A. 
"Bom, Current American Qovernment, Chap, vn; and a group of articles in Puh. 
Opinion Quar., VII, No. 1 (Spring, 1943). 

2 The related subjects of espionage and sedition have been touched upon in another 
connection. See p. 662 above. B. Price, “Governmental Censorship in Wartime,” 
Amer. Polit. Sci. Rev., XXXVI, 837-849 (Oct., 1942). The author has been at the 
head of the Office of Censorship since its establishment. 
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firemen, utilities repair squads, special fire-fighting equipment, first-aid 
and other emergency medical services, emergency housing, and other 
units and services of the kind— although activities less associated with 
the calamities of invasion, and aimed at promoting morale or encourag- 
ing production, were also included. Under a Division of State and Local 
Cooperation created by ^le Advisory Commission to the Council of 
National Defense in 1940, state councils of defense, and also local ones, 
were widely organized; and, with a view to fmiher encouragement of 
such civilian effort and to better coordination of it with military plans, 
an executive order set up an Office of Civilian Defense in the Office for 
Emergency Management as early as May, 1941. Every state eventually 
created a defense council of its own ; several thousand cities and counties 
did likewise; and, in all, millions of men and women volunteered their 
services. The O.C.D., however, had no final power of compulsion; and 
one will not be surprised to learn that there -was unevenness over the 
country in the intelligence, fidelity, and effectiveness with which the state 
and local agencies performed their functions.’- 

* 

The Financial Aspect 

World War I is estimated to have cost the United States, in direct and 
immediate outlays, approximately twenty-six billion dollars, exclusive 
of ten billions loaned to the governments of associated states and not 
repaid nor likely to be.^ Before the country ever entered the present war 
at all, it committed itself, in less than two years, to expenditures for 
defense aggregating more than the foregoing total ; and, with war actually 
at hand, the commitment was almost instantly pushed up to double the 
amount, exceeding the entire national income in any one of six out of 
the ten preceding lean years. As pointed out earlier, the President’s 
request in June, 1942, for a war grant of almost forty billions ‘was by 
all odds the largest single appropriation ever asked for up to that time, 
although seven months later it was dwarfed by a request for an even 
hundred billions for war-spending during the ensuing fiscal year; and 
by mid-1943, such spending was computed to have reached 289 millions 
a day. Actual spending for war purposes to February, 1945, has been 
reported by the Treasury Department at 238 billions, without account 
being taken of sums authorized before that date but expendable later. 
What the ultimate cost of the war will be — even in terms only of actual 
outlays during its progress~no man can tell; yesterday’s guess of three 
hundred billions is long since outmoded. Taxation which not only is taking 
the “profits out of war,” but, for many people, the comforts out of life, is 

^ 0. Walter, American Government at War, Ghap. w; E. E. Dupuy and H. 

Carter, Civilian D^efense of the United States (New York, 1942) ; A, Miles and 
E, H, Owsley, Ctos tfnd the National Defense Frogram (CMcago, 1941). 

2 If pensions, bonuses, and interest be included, the cost would mount to almost 
one hundred billions—which canries the unpleasant suggestion that the expense of a 
war comes mainly after the fighting is over. 
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raising sums without precedent in this or any other country.^ A very 
heavy proportion of our war costs must, however, be met from borrowing; 
and for a generation to come the national economy will have to be geared 
to the existence of a debt of astronomical proportions (the guess of 
three hundred fifty billions — in case the war lasts until 1946 — is as good 
as any), and to the carrying charges that it will entail.^ Even so, the 
price paid for preservation of the liberty and democracy that we defend 
will not have been too high. 

The Beginnings of GovernmeMal Demobilisation 

Subject, of course, to organizational readjustments from time to time, 
the national government's machinery of wartime controls reached full 
maturity by the end of 1943; and, with the war itself far from finished, 
plans were developed, and some steps actually taken, in 1944 for dis- 
mantling agencies or reconstructing them to ser\"e in a coming transi- 
tion to peace/^ In September of the latter year, indeed, the President 
instructed the budget director to work out specific plans for such de- 
mobilization, supplementary to a variety of plans, on both economic and 
administrative lines, which had emanated from the National Resources 
Planning Board and other public or private sources. With huge tasks 
to be undertaken which would be more or less in reverse of those carried 
out by the operating and coordinating agencies created for the war, new 
machinery, too, would be required; and by the autumn of 1944, instru- 
mentalities of the sort already in the initial stages of their work included 
an OjBSce of War Mobilization and Reconversion and three units estab- 
lished under it, i.e., an Office of Contract Settlement, a Surplus War 
Property Administration, and a Retraining and Reemployment Adminis- 
tration. With mere mention of these recently appearing agencies for 
liquidating the war economy, however, the present discussion must close; 
for the pages on which they will write a new chapter of war and postwar 
history are of necessity as yet for the most part blank.^ 

1 Rates of taxation, however, are well below those in Great Britain and some other 
countries. 

2 g 00 pp. 496-497 above. 

3 Indicative of this transition was the fact that by autumn of the year men- 
tioned the number of workers engaged in producing munitions had declined by 
nearly a million since the peak of November, 1943, while about one and one-half 
million service men had been discharged from the armed forces. 

4 For a series of articles dealing broadly with the country’s task of demobilization 
and reconversion, see F. M. Marx [ed.], “The American Load from War to Peace: 
A Symposium,” Amev. Polit. Sci. Rev., XXXVIII, 1114-1191 (Dec., 1944). 

As these pages were closed (May, 1945), announcement was made that the Office 
of Civilian Defense would be terminated by executive order on June 30; that Presi- 
dent Truman was recommending to Congress a reduction of funds for the United 
States Maritime Commission and other agencies aggregating more than seven 
billions ; and that additional substantial cuts were under consideration, including 
reductions in employee personnel. See N. Y. Times, May 3, 1945. It was indicated, 
too, that the virtual conclusion of the war in Europe, combined with the favorable 
progress of the conflict in the Pacific, might make early tax revision feasible. 
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TEBBITOBIBS AKD I)BPENDENCIE&--THE BHIIilFPINB COMMONWEALTH 

The clause authorizing Congress to ^^dispose of and make all needful 
rules and regulations respecting the territory or other property belong- 
ing to the United States’^ ^ was inserted in the constitution primarily in 
order to enable the new government to take over an important function 
assumed and exercised by its predecessor under the Articles of Confed- 
eration. With a view to terminating disputes and promoting national 
unity, four states— Massachusetts, Connecticut, New York, and Virginia 
— had ceded to the Unitec^^^tates large areas claimed by them west of the 
Alleghenies; and, for the^ |overnment of the region, the old Congress 
had adopted, in 1787, a fundamental law known as the Northwest Ordi- 
nance — probably the most important single measure enacted during the 
entire period of the Confederation. Hardly was the Ordinance in effect, 
however, before the new constitution was framed; and not only was the 
above-mentioned empowering clause placed therein, but the Ordinance 
itself was reenacted, substantially unchanged, by the first Congress under 
the new regime. 

The significance of the Northwest Ordinance lies not only in its liberal 
provisions for local self-government, for representation in Congress, and 
for fundamental civil and political rights, but also in the fact that the 
plan of government provided for set a standard closely adhered to in 
practically every law thereafter enacted by Congress for the government 
^ of our continental possessions;^ indeed, many of the more basic pro- 
visions found in later territorial organic acts were copied almost verba- 
tim from the earlier Ordinance. Of equal, or even greater, significance 
is the plain indication in the Ordinance that the people of the Territory 
were not to be kept in perpetual subjection to congressional authority, 
but that, on the contrary, the territorial government was to serve simply 
as a temporary arrangement until the growth of population should war- 
rant the Territory's admission to the Union as a state, or group of states, 
upon a footing of equality with the other states. In other words, terri^ 
torial status was to be merely preparatory to full statehood. From, the 
Northwest Territory, five states were subsequently created, f.e., Ohio, 
Indiana, Illinois, Michigan, and Wisconsin. In similar manner, from the 

lArt. IV, § S, cl 2, . 

® In 1790, for example, Congress authorized for the region south of the Ohio River, 
known as the Southwest Territory, a government very similar to that provided for in 
the Northwest Ordinance. In territories organized after 1836, however, the appointed 
council forming the upper branch of the earlier territorial legislature was replaced 
by a popularly elected senate. 
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Southwest Territory came the states of Kentucky, Tennessee, Alabama, 
and Mississippi. 

Constitutional Basis of Territorial Government 

The territorial governments mentioned were created in a region in- 
herited by our present national government from the government of the 
Confederation; and, of course, it was this western expanse that the 
framers of the constitution had in mind when they expressly author- 
ized Congress to make all needful rules and regulations for the govern- 
ment of territories. It is not clear that the framers had any intention of 
authorizing the new national government to acquire other regions {even 
though contiguous) ‘ such as those in which Congress afterwards set up 
territorial governments. Nevertheless, repeated decisions of the Supreme 
Court have settled beyond all question that the right of the national 
government to acquire territory, although not expressly granted, may 
be inferred from the power to admit new states into the Union, from the 
power to make treaties, and likewise from the power to carry on war 
and make peace,^ By virtue of powder implied in one or another of 
these express grants, Louisiana was acquired in 1803, Florida in 1819, 
Texas in 1845, Oregon in 1846, California in 1848, Alaska in 1867, 
Hawaii, Puerto Rico, and the Philippines in 1898, and the Virgin Islands 
in 1917. 

In the case of territory acquired by peaceful means, congressional 
authority to legislate for its government begins the moment the title of 
the United States is established. During time of war, the president, in 
his capacity as commander-in-chief, governs, through the Army and 
Navy, any territory occupied by conquest, whether or not eventually 
retained.- After the establishment of peace, however, his power to govern 


^As a sovereign state, the United States has also, under intemationai law, the 
power to acquire territory by discovery and occupation, or by other methods recog- 
nized as proper by intemationai usage. This is the basis of our claim to the Guano 
Islands acquired in 1856, to Canton and Enderbury Islands, and to lands in Ant- 
arctica. 

^ W. W, Willoughby, Constitutional Law of the United States (2nd ed.) , I, Chaps, 
xxin-xxvin; L. Reno, “The Power of the President to Acquire and Govern Territory 
Geo. Washington Law Rev., IX, 251-285 (Jan., 1941). 

During the present war, the national government has more systematically and 
extensively prepared officers for military government service than ever before ; and, 
in conjunction with similar officers representing chiefly Great Britain and the Soviet 
Union, unprecedented numbers have been employed in areas wrested from the Axis 
Powers. Training was instituted by the Army in a School of Military Government 
at Charlottesville, Va., and by the Navy at Columbia University, but soon was ex- 
tended, for the Army, and in the form of a Civil Affairs Training Program, to a 
number of other universities. See C. S. Hyneman, “The Arrny^ Civil Affairs Training 
Program,’^ Amer. Pblit. ScL Reu., XXXVIII, 342-353 (Apr,, 1944) ; and cf. B, Akzin, 
“When Our Troops Occupy,’^ Harpefs Mag., CLXXXYL 238-260 (Feb.. 1943): W. 
Motherwell, “Military Occupation, and Then What?” CLXXXVII, 439-446 

(Nov., 1943); A. Vagts, “Military Command and Military Government ” Pol Sd. 
Quar.j LIX, 248-263 (June, 1944); Lt. J. L. Walden, “AMG Takes Over War^s 
Ruins” [in Italy], iVai. Mun. Rev., XXXJY, 74-78 (Feb., 1945).^ 

On the history of American military government in occupied territories, and 
powers possessed under intemationai law, see R. H. Gabriel, “American Experience 
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must be based (a) upon authority granted by the constitution to see that 
the laws are faithfully executed, or (b) upon some act of Congress for 
the government of the conquered territory, or (c) in the absence of any 
act of this nature, upon the implied consent of Congress that the gov- 
ernment set up under his military authority be continued. At different 
times, Congress has temporarily clothed the president with practically 
absolute authority over an annexed territory. But sooner or later it 
established, in nearly all gf the areas acquired before the Civil War, 
governments similar to those created in the old Northwest and Southwest 
Territories; and ultimately all such territories were admitted as states. 
The only exceptions to the usual procedure were in the cases of Maine, 
Vermont, Kentucky, West Virginia, California, and Texas, which were 
admitted as states without having passed through the territorial stage. 

The admission of two of the states named, and the organization of ter- 
ritorial government in those portions of the national domain not covered 
by the Northwest and Southwest Ordinances, furnished occasions, prior 
to 1860, for many exciting sectional controversies over slavery. At no 
time, however, has the full power of Congress to fix the form of terri- 
torial governments been successfully challenged; and the principle has 
become firmly established that such governments exist merely as the 
instrumentalities by which Congress exercises its authority over the 
territories. 

With the exception of Alaska, all territories acquired by the United 
States before the Spanish-American War were contiguous, and had been 
settled and developed by natives of this country and by European immi- 
grants whose civilization and traditions were not fundamentally differ- 
ent from our own. Consequently, Congress had little or no hesitation 
about extending to them a large measure of self-government and all of 
the civil rights guaranteed by the national constitution. The Spanish- 
American War, however, brought under the control of the United States 
non-contiguous territory lying in the tropics and inhabitated by relatively 
backward peoples of different race and language, almost totally inex- 
perienced in self-government, and enjoying none of the civil and po- 
litical rights which long have been the cherished heritage of our. own 
citizens. Admittedly, the power to govern these new possessions resided 
in Congress; and at first glance it seemed necessary, in view of earlier 
Supreme Court decisions, to extend to their inhabitants all of the rights 
and privileges enumerated in the constitution, including freedom of 
speech and of the press, the right to bear arms, and trial by jury. 
Embarrassing results, however, that might flow from such adherence to 
legislative and judicial precedents made it highly desirable to draw some 
distinction between the legal status of these new acquisitions and that of 

with Military Government/^ Amer. Folit. Sci. Rev,, XXXVII, 417-438 (June, 1943); 
A. C, Davidonis, “Some Problems of Military Government,” ibid,, XXXVIII, 460- 
474 (June, 1944)* Anon,, American Military Government of Occwpied Germany [at 
the time of World War I], (Washington, D. C., 1943). 
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the older territories on the continent; and in a series of decisions^ begin- 
ning about 1900; the Supreme Court developed such a distinction; thereby 
releasing Congress from some of the restrictions under which it had 
previously dealt with territorial problems.^ 

The distin,ction evolved was one as between territor}^ ^^inco,r|3orated^’ 
in the United States and territory “not incorporated.’^ " In the former 
category were included Alaska, Oklahoma, New Mexico, and Arizona, 
none of which, at the time the decisions were lianded dowin had been 
admitted to statehood. In legislating for the incorporated territories, said 
the Court, Congress was bound by all constitutional limitations not 
clearly inapplicable. Hawaii, Puerto Rico, and the Philippines, on the 
other hand, were held to be “'unincoiporated’^ territories. To be sure, 
they belonged to the United States rather than to an\^ foreign power; 
they were appurtenant to, and dependencies of, the United States. But 
they were not parts of the United States in the sense in -which the incor- 
porated territories were. Consequently, Congress, in legislating for them, 
was not bound by all restrictions in the constitution regarded as appli- 
cable to the incorporated territories, but only by tlie “diindamentaP’ 
parts of the instrument. These parts, we were told, automatically extend 
to all territories of the United States as soon as they cease to be foreign 
territory; the “formal” parts, on the other hand, a|)ply to unincor- 
porated territories only when Congress expressly so directs. 

The Court has never attempted to make an exhaustive enumeration of 
the fundamental and the formal parts of the constitution, but has re- 
served the right to determine from time to time what parts are funda- 
mental and what ones are formal. In cases decided since 1900, it has 
held that Congress is not bound by the requirement that taxes shall be 
uniform throughout the United States, but may impose duties on articles 
coming from the island dependencies which are different from those col- 
lected upon similar aiticles coming from a foreign mimtrj. Similarly, 
it has held that the requirement of grand and trial juries for the 
prosecution of crimes is not binding upon Congress when providing for 
the government of unincorporated territories like Haw^aii (before 1900), 
Puerto Rico, and the Philippines (before 1935). Moreover, it has held 
that the mere act of annexation does not make the inhabitants of such 
areas citizens of the United States, but that such citizenship arises only 
from express grant thereof by Congress.^ The result *has been to give 
Congress a fairly free hand in solving the many special problems arising 
out of our possession of tropical dependencies inhabited by politically 
inexperienced peoples— even though most of the rights guaranteed by 

2-J, W. Burgess. ^The Beeisioiis in the Insular Cases,” PoliL Eci, Qimr,, XTI. 
486-504 (Sept., 1901), 

2F. R. Coudert, “The Evolution of the Doctrine of Territorial Incorporation,” 
Columbia Law Rev,, XXVI, 823-850 (Nov,, 1926), 

3 Anon., “Status of Filipinos for Pttrposes : of Immigration and Naturalization,” 
Harvard Law Rev,, Xhll^ SO^-Sl^ {Apr,, IW). 
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the ccnstitntion have, in point of fact, been extended sooner or later to 
the inhabitants of such dependencies.^ 

The Oovernment of Alaska and Hawaii 

Alaska and Hawaii are at present our only “incorporated/^ or fully 
organized, territories.^ The inhabitants of both are citizens of the United 
States; and the constitution and all laws of the United States not locally 
inapplicable are expressly declared to be in effect as elsewhere in the 
country. In each territory, the 'present government consists of distinct 
executive, legislative, and judicial branches. There is a governor, ap- 
pointed by the president and Senate for a four-year term, and paid 
out of the national treasury. The legislature consists of a senate and a 
house of representatives, both elected by direct popular vote. The term 
of senators is four years ; that of members of the house, two years ; and 
legislative sessions are held biennially. The power of the legislature ex- 
tends to “all rightful subjects of legislation not inconsistent with the 
constitution and laws of the United States,’^ although a long list of 
limitations upon legislative action is included in the organic acts. The gov- 
ernor may veto legislative measures, which are subject also to disallow- 
ance by Congress. A governor's veto can, however, be overcome by a 
two-thirds vote in both houses. Each territory is represented in the lower 
branch of Congress by an elected delegate, who may speak and serve on 
committees, but not vote. The right to take part in choosing the terri- 
torial delegate and the members of the legislature has been granted’ to all 
citizens of the United States, twenty-one years of age, who are bona fide 
residents and who are able to read and write English (or, in Hawaii, 
Hawaiian) . 

Judicial power in Alaska is exercised by a federal district court, or- 
ganized in four divisions. In Hawaii, there are two sets of courts, terri- 
torial and federal. The territorial courts correspond rather closely to 
our state courts, and include a supreme court, circuit courts, and such 
inferior courts as the legislature may from time to time create. The 
supreme court consists of a chief justice and two associate justices, all of 
whom must be citizens of Hawaii. They, and the judges of the circuit 
courts also, are appointed by the president and Senate for four-year 

^ Until a decade ago, the supervision of colonial affairs was not intrusted to a single 
executive department, as in most European countries, but was divided among the 
Navy Department, the War Department, and the Department of the Interior; and 
to a slight extent this division continues. At the present time (1945), however, the 
Interior Department’s Division of Territories and Island Possessions has supervision 
over Puerto Rico, Alaska, Hawaii, the Virgin Islands, Howland, Jarvis, Baker, 
Canton, and Enderbury Islands, and over Antarctica; also a limited supemsion 
(interrupted by the Japanese conquest of 1941-42) over the Philippine Islands. On 
the other hand, Guam, American Samoa, Wake, Midway, and some other minor 
possessions continue under supervision of the Navy Department (after a brief period 
m Japanese hands in some cases) ; and superviMon of the Panama Canal Zone remains 
in the War Department. 

2 Between the date of annexation (1898) and the enactment of the organic law of 
1900, Hawaii was an unincorporated territory. 
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termaj unless sooner removed by the president. Besides these territorial 
courts, there is a federal district court consisting of two judges, a district 
attorney, and a marshal— all appointed by the president and Senate 
for six-year teirnis, unless sooner removed by the president.^ 

Both Alaska and Hawaii are potential new states. With a population 
of 72,524 in 1940, and with steady growth assured — especially as a 
result of the building of the Alaska-Canada Highway for war purposes in 
1942= — the former will soon be at least as populous as Nevada; and the 
fact that nearly all of the inhabitants are former residents of the United 
States or descendants of such •will lend force to any concerted demand 
for statehood that may presently be made. In Hawaii, indeed, there 
was, before the present war, a fairly strong demand of the kind ; and a 
congressional committee studying the question on the spot in 1938 
reported favorably.® Moreover, a local referendum two years later brought 
out a vote of two to one for statehood. Even under peacetime conditions, a 
main obstacle was, however, the fact that, with the Islands constituting 
our primary fortress, of defense in the Pacific, more than one-third of 
their population (423,530 in 1940) was Japanese. What the after-war 
bearing of this situation will be cannot as yet be discerned, although 
it is likely to be minimized by the demonstrated loyalty of no small 
part of the Japanese inhabitants to the Unitcfl States. It may be 
added that both the Republican and Democratic national platforms of 
1944 endorsed the idea of eventual statehood for Hawaii and Alaska 
alike.* 


The Qovei'nment of Puerto Rico 

The most important of our “unincorporated’^ territories today is 
Puerto Rico,^ whose government is based on organic acts passed by Con- 
gress in 1900 and 1917^ — ^the second measure extending United States 

^ Code of the Laws of the ^ U. S. (1934), 2101-2161. United States courts in tJbe 
territories are, of course, ^legislative” courts (see p. 477 above). 

H. Jorgensen, ^‘Our New Land and Air Route to Alaska,” SaL Em. Post 
CCXV, 16f. (Nov. 7, 1942).^ 

®See Hawaii Joint Committee, Hearings, 75th Cong., 2nd Sess. (1938), Cf. W. 
Matheson, “Hawaii Pleads for Statehood,” No. Amer. Rev., CCXLVIL 130-141 
(Spring, 1939).^ 

^ C. H. Coggins, ^The Japanese Americans in Hawaii,” HarpePs M ag., CLXXXVII, 
75-83 (June, 1943). Immediately after the attack upon Pearl Harbor in December, 
1941, martial law was proclaimed in the Islands, with civilian authorities succeeded by 
military. In March, 1943, eighteen stipulated functions of government were returned 
to civilian hands, yet with qualified martial law remaining in effect and the privilege 
of the writ of corpus continuing suspended. Finally, in October, 1944, martial 

law was terminated and the privilege of /zaheos corp?^ revived. See B. S, Rankin, 
“Hawaii Under Martial Jour, of Politics, V, 270-290 (Aug., 1943), and “Martial 
Law and the Writ of Habeas Corpus in Hawaii” ibzd., VI, 213-229 (May, 1944), 

5 Although with some of the characteristics also of an incorporated territory. The 
name of the island, formerly Porto Rico, was changed to Puerto Rico by act of 
. Congress in May, 1932. Down to the establishment of the Philippine Commonwealth 
in 1935, the Philippines also belonged in the “unincorporated” category. From this 
status, they moved, however, not toward incorporation, but in the direction of 
independence. 

^Code of the Laws of the U. S. (1934), 2161-2173. 
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citizenship to the residents of the island, and also including a bill of 
rights covering almost all of the points in the first eight amendments to 
the federal constitution, with the omission of trial by. jury ^ and indict- 
ment by grand jury. Most statutory laws of the United States not locally 
inapplicable have the same ‘force and effect as in the United States 
proper; and a resident commissioner, corresponding to the territorial 
delegates from Alaska and Hawaii, is elected by the people every four 
years to represent them in the House of Representatives at Washing- 
ton, although, like other territorial representatives, without any vote. 

^^Supreme executive poweri’ is vested in a governor, appointed by the 
president and Senate, and holding ofiice during the president's pleasure. 
Seven executive departments were created in 1931, each with a commis- 
sioner at its head. The attorney-general and the commissioner of educa- 
tion are appointed by the president and Senate for four years, unless 
sooner removed by the president; the heads of the other departments 
are appointed by the governor and senate of Puerto Rico for four years, 
unless sooner removed by the governor; and the seven department heads 
collectively form an executive council.^ 

The Puerto Rican legislature is much like the Hawaiian. The senate 
consists of nineteen members elected by popular vote for a four-year 
term; each of seven districts elects twp senators, and five others are 
chosen at large. The house of representatives consists of thirty-nine 
members elected every four years, thirty-five of them chosen from single- 
member districts and four at large. In electing the senators and repre- 
sentatives chosen at large, each voter is permitted to vote for only one 
candidate for the senate and house, respectively. Voting qualifications 
are, for the most part, left by the organic acts to be prescribed by the 
local legislature, subject to the provision that ^^no property qualification 
shall ever be imposed upon or required of any voter.’^ Citizens of the 
United States who have resided in the island at least one year, and are 
twenty-one years of age, are voters; and since 1932, women have been 
included in the electorate. Legislative sessions are held annually; and 
special sessions of the senate, or of both houses, may be called by the 
governor. 

General legislative powers were conferred on the Puerto Rican legis- 
lature in 1917 in substantially the same language as in the organic laws of 
Alaska and Hawaii, though in the case of Puerto Rico, legislative organi- 
zation and procedure are regulated in much greater detail'than in either 
of the other territories mentioned. A bill vetoed by the governor may 
be repassed by a two-thirds vote of both houses; and in case the governor 
still withholds his approval, it’ is transmitted to the presidefit at Wash- 
ington, who is given ninety days in which to signify his approval or 

1 Balzac t;. Porto Rico, 258 U. S. 298 (1922), 

3 Until 1917, the council, somewhat differently constituted, formed the upper 
branch of the territorial legislature. 
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disapproval— inaction on his part being tantamount to approval. All 
measures passed by the insular legislature must, indeed, be submitted to 
the president; all are subject likewise to disallowance by Congress. 

As in Hawaii, there are two kinds of courts, territorial and federal 
At the head of the former stands the supreme court, composed of five 
justices appointed by the president and Senate for life or good beliavior. 
Below it are seven district courts, each presided over by a single judge 
appointed by the governor and senate for four years. Finally, there are 
tliirty-four “municipal” courts, in as many judicial districts, with limited 
jurisdiction in civil and criminal cases. Besides these territorial courts, 
there is a federal district court with one judge, a district attorney, and .a 
marshal, all of whom are appointed by the president and Senate for four 
years, unless sooner removed.^ 

The Phili^ppi7ie Islands Receive Deferred Independefice ^ 

For nearly three years after the United States unexpectedly acquired 
the Philippines from Spain, the Islands had only a military government 
under the direction of the president. In 1901, however, Congress author- 
ized the establishment of a temporary civil government; and in the 
following j^ear an organic law gave the nmv possessions a modest start 
on the road to governing themselves. Finally, in 1916, a Philippine Gov- 
ernment xA.ct ^ — commonly known as the Jones Act — broadened the suf- 


^ As in Hawaii, a movement for statehood has developed; and not only has the 
legislature since 1934 repeatedly petitioned Congress on the siibjecd, but in both 1940 
and 1944 the platforms of Republican and Democratic parties (ii? the Unitoil States) 
alike declared for such statehood eventually. There has been strong demand in the 
island also, pending statehood, for popular election of llie governor; and in 1942 
President Roosevelt announced that this privilege would be extended in 1944, or, if 
the war should then still be in progress, promptly after its end. Requesting Congre^ 
in 1943 to give early consideration to popular election of the governor and to redeiin- 
ing the respective functions and powers of the federal and insiiLir governments, the 
President at the same time appointed a committee consisting of Secretary of the 
Interior Ickes and an equal number of insular and continental residents to advise 
conceming changes in the organic law. At the date of writing (1915), no action had 
resulted; aithough there continued to be insular dissatisfaction with the policies of 
the presidentialiy appointed governor, Rexford G. TugwelL See B. Pagan, Puerto 
Eico: The Next State (Washington, 1942) ; J. Folk, ^The Plight of Puerto Rico/*' 
Polit. Sci Quar,, LVII, 481-503 (Dec., 1942) ; E. S. Pomeroy, “Election of Governor 
in Puerto .Rijpo,” Southwestern Soc, Scl Quar., XXIII, 355-360 (Mar., 1943); S. B. 
Heath, “Our American Slum, Puerto Rico/* Harper'^ Mag., CLXXXVII, 56-83 (June, 
1943) . The fundamental difficulty with the island economically is that it has a popu- 
lation beyond its capacity to support and therefore apparently condemned to 
chronic poverty; while obstacles to political assimilation arise from the language 
being Spanisii and the cultural background Latin. 

2 On December 10, 1941— three days after the assault upon Pearl Harbor, Japanese 
armed forces made their first landing on Philippine soil; and by May, 1942, conquest 
was to ail intents and purposes complete. At the date of writing (April, 1945), 
liberation of the Islands from the yoke of the invader was well advanced, and, 
officially, civil administration very recently been turned over by General Douglas 
MacArthur to President Sergio Osmena and a cabinet of eight members, the direct 
and legal successor to the Quezon government. Political and economic rehabilitation, 
however, remained for the future, and for present purposes the affairs of the Islands 
must be dealt with largely ip. terms of the status arrived at before the period of 
subjugation. 

^ 39 U. S. Stat. at Large, 545. 
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frage, introduced a legislature of two elective houses, and otherwise 
provided for a system of insular government which lasted until 1935, 
and under which self-government was so far attained that by the date 
mentioned less than three per cent of public officials, of all grades, were 
other than Filipinosd 

When assenting to the treaty provisions annexing the Islands in 1898, ^enuor 
the Senate indicated that the new possessions were not necessarily being p^ldence 
acquired permanently; and in the Islands themselves independence early 
became an objective to which all political elements fervently subscribed. 

For upwards of two decades, the United States remained non-committal 
on the subject. The Jones Act of 1916, however, announced the country's 
intention to give the Islands their freedom as soon as ^^a stable govern- 
ment^^ could be established therein; and at once the matter became a 
political issue. The measure referred to was the work of a Democratic 
president and Congress, and in its platform of the same year the party 
endorsed the principle of ^^ultimate independence.” On their part, the 
Republicans denounced the Democratic attitude, asserting that the Ameri- 
can task in the Islands was only ^^half done” and talk of independence 
premature; and the positions thus taken were reiterated in 1920 and 
1924, even though without stirring a great deal of interest among the 
voters. Encouraged by the promise of the Jones Act and by the repeated 
Democratic declarations, political leaders in the Islands redoubled their 
efforts, delegation after delegation being dispatched to Washington by the 
insular legislature in quest of a grant of “immediate, absolute, and com- 
plete independence.” For the most part, however, the appeal fell upon 
deaf ears — -until the congressional session of 1929-30, when the self- 
interest of certain American agricultural and labor groups suddenly in- 
jected the question into committee hearings incident to the Hawley-Smoot 
Tariff Act of 1930. ♦ 

For more than two decades, Philippine sugar, tobacco, cocoanut oil, American! 
cordage, and other products had been admitted into the United States in groups” j 
unrestricted quantities and duty-free. But American producers of such | 

commodities now came -forward contending that such favored treatment 
for the Islands was injuring American industries, and demanding repeal 
of the law under which it was guaranteed. Indeed, they went farther and 
advocated an early grant of independence to the Islands, in order that 

^ Without discussion of the points, we may observe that possession of the Philip- 
pines has affected the interests and policies of the United States in the following ! 

principal ways: (1) coming at a time when our position in the Far East was at a low 
ebb, the annexation made us thereafter a weightier Far Eastern power; (2) desire for 
safety of the Islands led us a good many times before 1941 deliberately to shape 
our course so as to avoid offending Japanese susceptibilities; (3) by 1940, the 
Islands ranked fifth as a buyer of American goods and about the same as a source of j 

our imports; (4) approximately a quarter of our total investments in the Far East 
have been in the Islands; (5) prior to 1935, the Islands furnished a rising proportion 
of our immigrants, thereby giving us a new Oriental immigration problem; (6) the | 

Islands have had a vital place in our sea-power in the Pacific and, of course, (7) their 
deliverance from the Japanese has supplied a major objective in our war in the Pacific 
since ,1941. ■ ■" ' . . vl 
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the tariff rates applicable to commodities from foreign countries might 
be brought into play to terminate the competition of insular products; 
and the plea was seconded Yigorously by organized labor, chiefly out of 
dislike for the immigration of Filipino workers into the countiy. Various 
bills providing for early independence failed, however, in the .Seventy- 
first Congress (1929-31) ; and in the tari.ff act of 1930 the duty-free 
provisions were retained. 

Undismayed, the pressure groups returned to the battle; and during 
the congressional session of 1932-33 their efforts met with success. De- 
spite the outspoken opposition of four members of President Hoover^s 
cabinet, and in the face of a forceful presidential veto message declaring 
that the measure would project the Islands into “economic chaos, the 
Hare-Hawes-Cutting Bill, providing for complete independence of the 
Islands after a ten-year period of political and economic readjustment, 
became law in January, 1933.^ The act, however, wms not to go into 
effect unless its terms were accepted within a year by the Philippine 
legislature or by a specially chosen convention. 

Passage of the independence law became the signal for the outbreak 
of a heated controversy among the Filipinos. One element favored ac- 
ceptance of the qualified grant of independence contained in it as the 
most generous concession that could reasonably be expected. Another, 
clinging to the formula of “immediate, absolute, and complete*^ inde- 
pendence, favored outright rejection of the offer, in the hope of eventually 
obtaining better terms. After a long and acrimonious struggle, the insular 
legislature decided against the measure, at the same time sending off 
to Washington a new commission charged with working lor independence 
on a more satisfactory basis. President Roosevelt^s support was enlisted, 
and, in response to a special message from him, Congi'ess, in 1934, passed 
the McDuffie-Tydings BillJ now known as the Philippine Independence 
Act ^ — a measure which, in point of fact, was substantially a reenactment 
of the law of the preceding year, with only two or three slight changes. 
The latter proved sufficient, however, to appease the Filipino leaders; 
and on May 1, 1934, the anniversary of Admiral Dewey^s victory in 
Manila Bay, the insular legislature unanimously accepted the arrange- 
ments offered. 

This done, the legislature arranged for an early election of delegates 
to a convention to draft a constitution for the Islands. The assembly com- 
pleted its labors in February, 1935, and a month later the new funda- 
mental law received President Roosevelt^s approval; whereupon May 14 
was designated by the insular legislature for a popular vote upon the 
new form of government. Wij}h women participating, the decision was 
for ratification, by the heavy margin of 438,000 to 11,000. The American 
governor-general thereupon issued a proclamation setting a date for the 

U S. Siat. at Large^ 

^ U. S. Btat. at Large, 
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election of officers; in due time, the President issued a proclamation an- 
nouncing the results; and on November 15, 1935, the new government of 
the Philippine Commonwealth began exercising its powers and functions. 

The Philippine Commonwealth — Stains and Outlook 

With the launching of the Commonwealth, the Islands entered upon a 
ten-year period of political and economic readjustment, preparatory to 
full independence. During this transitional period, they were to enjoy 
far greater autonomy than before, yet with plenty of strings attached. 
They were to remain part of the United States, even though no longer 
termed an ^hnsular possession’^; their citizens owed allegiance as previ- 
ously; they could change their constitution only with the consent of the 
president oi the United States — ^now represented in the Islands by a high 
commissioner in lieu of the former governor-general.^ Moreover, all meas- 
ures passed by the Commonwealth legislature must be reported to Con- 
gress, and certain of them were subject to the president’s absolute veto; ^ 
the president, under certain circumstances, might suspend the operation 
of any Commonwalth law, contract, or executive order; the United States 
Supreme Court continued to review cases carried to it from the Philippine 
supreme court; Philippine foreign relations remained under the '^direct 
supervision and^'control” of the United States ; the United States continued 
to garrison military posts in the Islands, with authority to call into 
service all military forces organized by the Commonwealth government; ® 
and finally, the United States might at any time intervene in the Com- 
monwealth’s affairs with a view to preserving the system of government, 
protecting life, property, and individual liberty, or insuring the dis- 
charge of the Commonwealth’s obligations. 

In its economic aspect, the status assigned the Commonwealth during 
the transitional period clearly reflected the motivations, on the American 
side, chiefly inspiring the Independence Act. In line with the demands 
of labor, Filipino immigration into the United States was limited to fifty 
newcomers a year; while instead of being admitted duty-free in unlimited 
quantities, specified Philippine commodities — chiefly sugar, tobacco, 
cocoanut oil, and hempen products — ^were admitted free only within speci- 
fied quotas, all excesses being subject to the same duties as if coming 
from a foreign country.^ Subject to revision annually, the quotas agreed 

1 Under the Jones Act, the Islands were represented in the House of Representa- 
tives at Washington by two resident commissioners (without votes), chosen by the 
insular legislature for three-year terms. After 1935, there was but one such commis- 
sioner, appointed by the president of the Commonwealth. 

2 Acts affecting currency, coinage, imports, exports, and immigration/ 

5 This, of course, was done when the Japanese invaded the Islands in December, 
1941. 

^The Commonwealth also was required, during the last five years of the period, 
to impose an export tax on commodities shipped to the United States, starting at 
five per cent of the rate collected on like articles imported by the United States from 
foreign countries and rising to twenty-five per cent in the last year, the proceeds 
to be applied to paying the principal and interest on the bonded debt of the Islands, 
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upon were, down to 1941, generally large enough to include substantially 
all of the respective products imported from the Islands. If, however, 
Muth the transitional period ended, the quota system were to be ter- 
minated, the pinch would come; for the entire Philippine economy had 
for almost forty years been based on preferential treatment in the Ameri- 
can market. When, therefore, in 1937, the late President Manuel L. 
Quezon proposed that the date of independence be advanced to 1938 or 
1939, action was deferred until a Joint Preparatory’’ Commission, half 
named by the State Department and half by the Philippine chief execu- 
tive, could inquire minutely into the effect that such a step (or indeed 
independence at any time) would have upon insular economic interests. 
Reporting in the spring of 1938, the Commission advised against the 
suggested change of date, and also recommended that, instead of being 
terminated abruptly in 1946, trade preferences then existing be tapered 
off gradually over a period extending to 1960. A “cushioning” bill to this 
effect, warmly supported by President Roosevelt, failed to become law, 
but the trade situation for the remainder of the ten-year period was 
somewhat eased by minor readjustments. 

Under terms of the Independence Act, the Islands were automati- 
cally to become independent in 1946, the Commonwealth thereupon 
emerging as “a separate and self-governing nation.” The United States 
was to be entitled to negotiate with the government of the new Philip- 
pine Republic for the retention of “naval reservations and fueling sta- 
tions” in the Islands; but all military forces were to be withdrawn and 
all governmental connections severed — one final obligation on our part 
being to negotiate with foreign powers for the Islands’ perpetual neutrali- 
zation. Even before the Japanese conquest of 1941-42, however, a good 
deal of doubt had arisen as to whether the independence program would 
actually be carried out according to schedule, and even as to whether, 
when the time for independence should come, the Filipino people would 
really want to be cast loose. To be sure, the prospect of economic 
disaster for the Islands had been somewhat relieved by the probability 
of eventual legislation prolonging some degree of trade preference for a 
substantial period after 1946. But the critical international situation in 
the Far East created by Japanese aggressions had raised pointedly the 
question of what the fate of the Islands would be if they should be -set 
at liberty; and the likelihood of their being overrun, if not subjugated 
outright, by the Japanese not only gave rise to much sentiment in 
the United States favorable to a reconsideration of the whole matter, 
but perceptibly cooled the enthusiasm of the Filipinos themselves. Bet- 
ter than full independence, concluded a good many people on both 
sides of the Pacific, would be some arrangement for autonomy, similar 


most of which is held by Americans. In. 1939, the requirement was so shifted that 
the tax would, instead, be collected by the United States on imports; but the bmrden 
on insujar trade remained the same. 
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to that enjoyed by Canada and Australia in the British Commonwealth 
of Nations. To this, however, it was instantly objected that if the United 
States were to continue responsible for the Islands internationally, our 
government must, in turn, be assured of some effective control over insular 
domestic affairs. 

When the Japanese blow fell, in December, 1941, no conclusions had 
been arrived at. One result, however, was to stir admiration for the 
.valiant, even though unavailing, efforts of the Filipinos to defend their 
homeland, along with determination that the Islands should eventually 
be -rescued from their plight. Another effect was to stimulate in offi- 
cial circles in Washington a readiness to see the experience result in 
independence for the Islands as soon as liberated, without regard to the 
time-table laid down in the McDuffie-Tydings Act. Three weeks after 
Pearl Harbor, President Roosevelt said: 'T give to the people of the 
Philippines my solemn pledge that their freedom will be redeemed and 
their independence established and protected. The entire resources, in 
men and materials, of the United States stand behind that pledge”; and 
to a request by him in October, 1943, for authority to proclaim the legal 
independence of the Islands ‘^as soon as possible,” f.e., as soon as the 
Japanese were expelled and orderly and free processes of self-government 
were restored, rather than according to schedule in 1946, Congress, in 
June, 1944, replied favorably, stipulating only that after independence 
the United States should have a right to retain land, naval, and air bases 
and fuelling stations in the Islands.^ 

As indicated in a footnote above, the liberation of the Islands from 
Japanese rule was so far advanced at the date of writing (April, 1945) 
that it had become possible for General MacArthur to turn* over the 
responsibility for civil administration to President Osmena and his 
cabinet, although, with the reconquest still to be completed, full control 
of affairs by these and other Filipino authorities manifestly could be 
regained only by stages. Recovery of such mastery, however, was con- 
fidently expected to be only a matter of months, and already plans had 
been formed for the Congress extant when the Japanese invaded the 
Islands to resume functioning, and for a new Congress to be elected in 
the following November. Asserting the willingness of the Commonwealth 
to assure the United States the desired bases in the Islands, President 
Osmena affirmed the desire of his people to attain their independence as 
soon as the military situation would permit; and the presumption was 
that, acting under the authority granted by the -United States Congress, 
President Truman would proclaim such independence probably before 
the end of 1945, and almost certainly before the end of 1946— which, after 
all, would bring the Islands their promised new status at substantially 
the time when they were to have received it in any case under the pro- 
visions of \the McDuffie-Tydings Act. Of course, nothing was clearer 
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than that legal independence would not mean immediate cessation of 
American connections with, and activities in, the Islands, Quite apart 
from the naval, air, and other bases to be arranged for by negotiation, 
there would be the iirgent^-matter of American assistance in, and per- 
haps to some extent supervision of, the restoration of the Islands, eco- 
nomically and otherwise, after more than three years of Japanese devas- 
tation and exploitation; and with this task in view Congress, in 1944, 
passed a joint resolution setting up a Philippine Rehabilitation Commis- 
sion, consisting of nine Americans and nine Filipinos, and charged with 
investigating all matters affecting postwar economy, trade, finance, and 
rehabilitation of the Islands, and wdth recommending measures to be 
taken, including proposals concerning trade relations after insular inde- 
pendence shall have become a reality. The work of this agency promised 
to stretch through a number of years; and, altogether, the chances were 
that the United States would continue to have a ^Thilippine problem, in 
some form, for a good while to come. 

The Philippine Commonwealth — System of Government 

The principal organ of government under the Comnionwealth con- 
stitution (as considerably amended in 1940 ) is the Congress of the 
Philippines, a bicameral body consisting of a senate and a house of repre- 
sentativesd The former contains twenty-four members elected at large for 
six-year terms, one-third being chosen, like our own senators, every tmm 
years. The house of representatives is composed of not to exceed 120 
members (actually while in operation, ninety-eight), elected by popular 
vote for four-year terms,- and appoidioned among the several provinces 
according# to population, with at least one representative from each 
province.® Regular sessions of the Congress are required to be held 
annually; and the authority conferred upon it makes it one of the strong- 
est legislative bodies of our time. 

. The chief executive is a president chosen by direct popular vote for 
a four-year term; but no person may serve as president for more than 
eight consecutive years.^ A vice-president is chosen also in the same 
manner. The president is required to prepare the annual budget and 

1 Prior to 1940, the legislature was a unicameral National Assembly, with members 
elected for three-year terms. ' " , 

■ The system of government here described is that in operation in 1941 and now 
(1945) in process of restoration* • Connections of the American president and Con-^ 
gress with the ^stem would, of course, terminate with the establishment of insular 
independence. 

- Since 1937, women have had the suffrage* 

s For purposes of local government, there are thirty-nine provinces with an elective 
governor, and four provinces with governors appointed by the bureau of non- 
Christian tribes. ’ ■ . . 

4 President Manuel L. Quezon^s second term ^^ould have ended in November, 
1943, had. not the Congress of the .United States passed a' resolution- authorizing him 
to continue in office “until the enemy, is driven from the" land . . and untiR.the 
Filipino people can reconstitute their government as they desired Dying in Wash- 
ington in X944, he was succeeded by ^rgio Osmena.- ■ 
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submit it to the Congress ; and it is interesting to observe that, in con- 
trast with the situation in the United States, that body may not increase 
appropriations recommended by the president, except those for the 
support of the legislative and judicial- branches of the government. The 
president may veto acts of the Congress, including— again it is interesting 
to observe — separate items in appropriation, revenue, or tariff bills.^ A 
veto may, however, be overridden by a two-thirds vote (in certain 
instances, only by a three-fourths vote) of all the members of each branch 
of the Congress. Within limits imposed by the Congress, the president 
is empowered to fix tariff rates, import and export quotas, and tonnage 
and wharfage dues.^ With the concurrence of two-thirds of all members 
of the senate, and with the approval of the president of the United States, 
he may make treaties; and in time of war or other national emergency, 
the Congress may authorize him, for a limited period and subject to 
restrictions imposed, “to promulgate rules and regulations to carry out 
a declared national policy.’^ ® The president also has extensive appointing 
power, including the selection of heads of departments, judges, and oflScers 
of the army and navy. Appointments, however, are subject to approval by 
a commission of twenty-four members drawn equally from the two 
branches of the Congress.^ Heads of departments may appear before, and 
be heard by, either branch of the Congress on any matter pertaining to 
their respective departments. 

Judicial power is vested in a supreme court and in such inferior 
courts as may be established by law;® all judges are appointed by the 
president, with approval of the commission on appointments ; and all 
hold office during good behavior or until they reach the age of seventy. 
The supreme .court consists of a chief justice and six associate justices; 
and in order to preclude controversy over judicial review, the court is ex- 
pressly empowered to declare la-ws and treaties unconstitutional, pro- 
vided five of the seven justices concur.® 

1 As pointed out above, certain acts of the insular Congress may likewise be vetoed 
by the president of the United States, although the power is very rarely exercised. 

2 Xhe insular president is required also to make annual reports to the president 
of the United States on 'the proceedings and operations of the government of the 
Commonwealth,” and such other reports as the latter official may request. 

3 Taking advantage of this provision, the National Assembly, in August, 1940, 
passed an emergency-power bill conferring upon President Quezon a volume of 
authority unequalled anywhere outside of the totalitarian countries; absolute con- 
trol, indeed, over every branch of public and private enterprise was conferred up to 
the close of the next session of the Assembly (later Congress). The action was taken 
in the well-justified belief that the Islands faced a severe crisis because of world- 
wide, and especially Far Eastern, conditions. 

. ^ Under a constitutional amendment of 1940, the commission on appointments con- 
sists of twelve senators and an equal number of representatives, elected by the two 
houses, respectively, with the president of the senate ex officio chairman without a 
vote except in case of a tie, 

The ' existing tribunals include a supreme court, a court of appeals, a court of 
first instance in each of twenty-odd judicial districts, justices of lie peace in every 
. muni eipality, and a magistrate in every organized toTO.^ 

® The constitution contains ^ usual guarantees of civil, liberty, various features 

of the American bill of rights appearing in as many as twenty-one of its clauses. 
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The Government of Minor Dependencies 

Acquired from Denmark by purchase in 1917 as a move to forest-all 
possible annexation by Germany, the Virgin Islands* (in the Lesser 
Antilles) remained under immediate control of the president until 1936, 
■when an organic act passed by Congress extended to their 22,000 inhabit- 
ants (now about 25,000) a liberal measure of home rule.® The insular 
legislature consists of the popularly elected municipal councils of (a) 
St. Croix and (b) St. Thomas and St. John, sitting jointly; =* executive 
power is vested in a governor appointed by the president and Senate for 
an indefinite term, and reporting to the secretary of the interior at Wash- 
ington; and the judiciary consists of a district court, together with such 
inferior courts as may be established by law. Measures may be enacted 
by the legislature only by two-thirds vote, and any which the governor 
refuses to approve must be transmitted to the president, who has three 
months in which to take action on them; all measures, too, enacted by 
either a municipal council or the legislative assembly are required to be 
reported to, and are subject to disallowance by, Congress.* 

The Panama Canal Zone comprises a strip of territory five miles wide 
on each side of the Canal, leased in perj^etuity from the republic of 
Panama in 1902, and with a population in 1940 of 51,827. During con- 
struction of the waterway, the Zone was governed by the president, act- 
ing through a commission appointed under authorization by Congress. 
When, however, the work neared completion. Congress, in 1913, author- 
ized the president to discontinue the commission and to govern the Zone 
through a governor and such other officials as might prove necessary.® A 
“governor of the Panama Canal,” appointed by the president and Senate 
for four years, now administers the affairs of the Zone under supervision 
of the secretary of war. In the absence of a local legislature, such laws 
as operate within the area either are made by Congress or take the form 
of presidential orders. Pro'vision has been made by law for the establish- 
ment of organized towns, and for a system of courts beginning with 
magistrates’ courts corresponding to justices of the peace elsewhere. A 
district court, sitting in two divisions, has original jurisdiction in all 
felony, and in more important cml, cases, and in equity, and also has 
the admiralty jurisdiction of a federal district court.® 

^ The fifty-odd islands and islets ha-ye a combined area of 140 square miles. 

249 V. S. Stat. at Large, 1807. 

2 American citizenship was conferred upon the inhabitants of the Islands by act 
of Congress in 1927; and all American citizens residing in the Islands who are 
twenty-one years of age and cait read and write the English language are entitled 
to vote. . 1 . 

* R. G. W., “Rehabilitation of the Virgin Islands,” Foreign Affairs, XVII, 709-804 
(July, 1939). 

» Code of the Laws of the V. S. (1934), pp. 2189-2202. 

® D. H. Smith, The Panama Canal; Its History, Activities, and Organisation (Balti- 
more, 1927); N. J. Padelford, The Paruirrta Canal in Peace and War (New- York, 
1942). ■ 
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Until brought into the limelight by the war in the Pacific beginning in 
1941, the smallest of our island possessions — Guam, Samoa, Wake, Mid- 
way, Jarvis, Baker, Howland (all located in the Mid-Pacific) ^were, for 
the average American, hardly more than names on the map, if even that.^ 
In none of them has civil government as yet been introduced; in fact, 
until rather recently, only Guam and Samoa have been inhabited. Guam, 
in the Marianas, was ceded to the United States by Spain in 1898. Its 
status has never been fixed by Congress, and the president has governed 
the island through an officer of the Navy, assisted by American and 
native officials.^ American Samoa became a protectorate of the United 
States by virtue of an Anglo-German-American agreement in 1899. In 
1900 and 1904, it was ceded to the United States by native chieftains, 
but not until 1929 did the cession receive congressional acceptance and 
ratification. During that long period. Congress failed to make any pro- 
vision for the government of the islands, leaving the president to adminis- 
ter them through an officer of the Navy, who has ruled under laws based 
on the customs of the people, the laws of the United States, and the 
common law of England. The inhabitants of Samoa, like those of Guam, 
are not citizens of the United States. 

With the development of trans-Pacific aviation, the other islands men- 
tioned (often called the Guano Islands) acquired, even before the war, a 
new value apart from their guano supplies. Midway, Wake, and Guam 
are on the direct air route from Honolulu to Manila; Howland and 
Baker, on the route from Hawaii to Australia; and Jarvis, Samoa, 
Canton, and Enderbury, on the way to New Zealand. In recognition of 
the islands^ new importance, the Department of Commerce, and later 
the Department of the Interior, some years ago established small col- 
onizing groups on them; and Congress voted modest appropriations for 
maintaining and improving them as landing ports for American aviators. 
All may be expected to have increased importance under future American 
defense and commercial policies in the Pacific.® 

In the later thirties, the war in Europe, and especially Japan^s projected 
''new order’^ for Eastern Asia, threw our territories and dependencies 
into bold relief as points of vital significance for national defense; and 
our own war with Japan turned them into a main theater of action. 

^ At the date of writing (1945), certam of these possessions, notably Guam, had 
but lately been recovered from the Japanese. For the present, they can be dealt with 
only as they were before their recent wartime experience. 

^ L. Thompson, Guam and Its People (New York, 1941). 

^ CJanton and Enderbury Islands, in the Phoenix group in the Central Pacific, 
have been claimed by both Great Britain and the United States. In April, 1939, the 
governments of the two countries reached an agreement, however, for a system of 
joint control and administration for a period of fifty years. Except for the few 
colonists referred to, the islands are uninhabited. 

On the general subject of American islands in the Pacific, see C. H. Gratton, *'Our 
Unknown Pacific Islands,” Harper’s Mag., CLXXXII, 523-532 (Apr., 1941); D. N. 
Leff, Uncle Sam’s Pacific Islets (Palo Alto, Calif., 1940) ; and especially B. Orent and 
P. Reinsch,. ^^Sovereignty Over Islands in the Pacific,” Amer. Jottr. o/ Internat. Law, 
XXXV, 443-461 (July, 1941). 
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As the situation darkened, Alaska became a potential avenue of invasion 
by air, and protective Aimiy and Navy bases were by 1941 being rushed 
to completion.^ Plans were launched for strengthening the defenses of 
Puerto Rico in order better to protect the Panama Canal; submarine 
bases were established in the Virgin Islands; preparedness measures in 
Hawaii augmented the military and naval defenses of that base of 
operations for our Pacific fleet; and in Guam, Midway, and Wake 
Island, the government spent millions for harbor improvements, landings 
for aircraft, and other defense facilities. In the Far East, the Philippines 
— ^promised independence, but as yet American territory — were made 
more ready, by joint effort of the United States and Commonwealth 
governments, to resist attack, although even had there been more time, 
it would hardly have been possible to avert at least partial conquest 
in a war of such proportions as that unleashed by Japan with her attack 
at Pearl Harbor in December, 1941. 

When war came, everything west of Midway was lost to the Oriental 
conqueror. Except for remote points in the Aleutian archipelago (now 
recovered), Alaska, however, was never invaded; and the great Alaska- 
Canada Highway constructed in 1942 became an artery along which have 
flowed vital supplies for the use of our forces in the North Pacific. Much 
damage was wrought at Pearl Harbor in the attack which touched off 
the war; but Hawaii was never taken and has served as a major base 
for our operations in the Central Pacific. The Philippines, of course, were 
lost, but were being regained in 1945. Guam and Baker Island were re- 
covered in 1944; and at the date of writing (April, 1945) it was clear 
that not a square foot of the American empire in the Pacific would be 
permanently lost. Not only so, but thrusting itself forward was the ques- 
tion of whether, with peace restored, that empire should not be extended 
to include part or all of the far-flung archipelagoes — the Marianas, Mar- 
shalls, and Carolines — formerly held by Japan under mandate from the 
League of Nations, and possibly certain other strategically situated 
islands, as well, perhaps in the Kuriles, the Bonins, or the Ryukyu chain. 
An alternative to outright annexation would, of course, be an arrange- 
ment under which, while naval and air bases should be acquired outright, 
insular areas outside of such bases should be taken over only on a basis of 
^Trusteeship, with responsibility to the new international organization 
for their proper administration* and, after much difference of opinion 
among the State, War, and Navy Departments, a plan of this nature was 
agreed upon and prepared for submission to the Allied Nations Con- 
ference at San Francisco in April-May, 1945. 

i V. Stefannson, 'Alaska— American Outpost No. 4,” Barpei^s Mag., CLXXXIII 
83-92 (June. 1941). ^ 
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The Government of the District of Columbia^ 

Many national capitals — ^London, Paris, Berlin, etc.— have systems of 
government more or less peculiar to themselves. This is true also of 
the city of Washington — ^more accurately the District of Columbia, com- 
prising some seventy square miles on the north bank of the Potomac and 
including Washington and certain of its suburbs — an area for which the 
constitution confers on Congress the power to “exercise exclusive legis- 
lation in all cases whatsoever.” ^ The District has no local legislature; 
Congress itself makes all laws, whether pertaining to administrative and 
judicial organization or to financial, educational, and similar affairs of 
the area — ^thus performing the work that usually falls to a city council or 
a county board. No governor or mayor or other single chief executive pre- 
sides; on the contrary, since 1878 executive authority has been vested in 
a commission of three persons, of whom two are appointed by the presi- 
dent and Senate from among the residents of the District for three- 
year terms, and a third is detailed by the president from the engineer 
corps of the Army for an indefinite term. As a body, these three commis- 
sioners have extensive powers: they appoint to numerous important 
municipal positions; they have charge of police and fire protection, and 
make regulations for the safeguarding of life, health, and property ; they 
supervise the local public utilities, including gas, electricity, telephones, 
transportation, and water supply. Schools are under a board of educa- 
tion appointed by the judges of the supreme court of the District. A 
board of charities and the judges of a municipal court are appointed by 
the president. For more than forty years prior to 1920, the cost of the 
Dfstrict government was divided equally between the national treasury 
and the taxpayers of the District. In the year mentioned, the District’s 
quota was moved up to sixty per cent. And in more recent years the 
federal government’s scheduled share has been growing relatively smaller, 
until in the fiscal years 1940-42 it fell to six million dollars, or less than 
one-seventh of the total municipal budget. In addition to these regular 
annual contributions, however, considerable federal sums have been 
granted for specific purposes, and, ail told, federal grants still usually 
amount to about a fifth of total District revenues. Like some of our 
state governments, the District collects income taxes, inheritance and 
estate taxes, incorporation taxes, motor-fuel sales taxes, and unemploy- 
ment compensation taxes ; and, altogether, these “state” taxes brought in 
about twenty-one per cent of the total revenues in 1941. As in other 
cities, the major source of municipal income is the general property tax.® 

^The District, of course, is neither a “territory^’ nor a “dependency”; but a word 
about its government may most conveniently be inserted at this point. 

2 Art. I, § 8, cl. 17. 

^ Bureau of the Census, Financial Statistics of Cities: 1941, “Washington, D, C.” 
(July 31, 1942). L. B. Sims, “Intergovernmental Fiscal Relations in the Nation^s 
Capital,” Aa£. Mun. Rev., XXVI, 223-229 (May, 1937) ; Fiscal Relations Between the 
Federal Government and the Government of the District of Columbia (Washington, 
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Many of the half-million residents of the District retain a legal resi- 
dence in some one of the states and may vote there, usually by mail. 
In the District itself, however, not even taxpayers are voters; there 
are no locally elected officers, and the District as such has no part in 
choosing the president or members of Congress. Notwithstanding this 
denial of direct popular participation in government, “there is probably 
no municipal government in this country where the opinion of the in- 
dividual citizen has more influence on local government.” The com- 
missioners and the committees of Congress to which bills relating to 
District matters are referred hold hearings on every measure of local 
importance, and any person who desires to express an opinion is certain 
of consideration; indeed, in 1926 the House committee on the District of 
Columbia invited a wider expression of popular views by adopting the 
practice of sending bills to a citizens’ advisory council representing 
numerous local civic organizations. By and large, however, taxation 
without representation is no better liked by Americans today than when 
James Otis and Samuel Adams denounced it; and the question of political 
rights for the inhabitants of the District is likely to be agitated until 
something practical is done about it.^ 
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The power, importance, and prestige of oiir national government must 
not be allowed to obscure the fact that practically every citizen of the 
United States is at the same time a citizen of some state and an inhabit- 
ant of a subdivision of a state called a county, and of some fraction of 
a county known as a town, township, village, borough, or city. It was 
from a union of states that the national government originally arose, 
and notwnthstanding the vast powers gathered to itself by tlmt govern- 
ment in later years, the states are still the focal points of impressive 
authority and action. Without some acquaintance with the states and their 
governments, one cannot completely understand either our fctleral sys- 
tem or the national government itself. 

For, in addition to operating governmental systems wuth veiy wide 
functions within their respective areas, the states perform services with- 
out which the national government, on its present constitutional basis, 
could not operate. All proposed amendments to the national constitution « 
require ratification by state action in order to become effective. The states 
largely determine who may vote for representatives and senators in Con- 
gress, and for presidential electors. They mark out the congressional dis- 
tricts from which representatives are sent to Congress, and also prescribe 
by law most of the regulations governing the nomination and election of 
senators, representatives, and presidential electors. If it were ever again 
to become necessary for the House of Eepresentatives to choose a presi- 
dent, the representatives would vote by states, each state having one vote. 
Employed as agents of the national government for a great variety of 
purposes, the states serve that government conspicuously in the ex- 
penditure of appropriations in aid of road-building, forest protection, 
unemployment relief, maternal and child welfare, agricultural and voca- 
tional education, industrial rehabilitation, and defense. In quite a dif- 
ferent field, they form the framework upon which national political 
parties are organized.^ 

r 3 ^What Should Be the Functions of the States in Our System of 

Gkjvernment?,” Awier. Bar Jour, ^ XXIX, 480-488 (Sept., 1943); W. B. Cud- 

lio, *‘The Function of the State,” Mfc/i. Z/atr Eev., XLIII, 95-112 (Aiijg:,. 1944). 
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Despite all this, surprisingly few people know as much about state and 
local government and politics as about the national government and 
national politics; and this notwithstanding that there is scarcely a period 
or an activity in the life of the average person which is not in some 
measure, either directly or indirectly, touched, influenced, regulated, or 
controlled by state laws, or by local ordinances deriving their authority 
from such laws. / 


Features Common to All of the States 




One very well might approach a study of forty-eight separate govern- 
ments with a sense of futility, expecting to become lost in a wilderness 
of differing authorities, functions, and procedures. And truly enough bur 
state and local governments display variations suflicient to keep a student 
of them occupied for years, if bent upon following them out to their last 
detail. After all, however, except at very few points {e.g., Nebraska's 
one-house legislature), all of the state governments are organized on 
the same broad pattern, and have functions and problems generally sim- 
ilar. Our task, accordingly, will be simplified if at the outset we call to 
mind several fundamental features which the states as a group have 
in common. 

The United States is a union of states which are on a, footing of legal 
equality one with another; and, so far as their representation in the 
Senate is concerned, they are on a footing of political equality as well. 
In other words, no rights or privileges ‘are enjoyed by one state which 
do not at the same time belong to all of the others. This equality of the 
states is basic to our constitutional system. 

Although much circumscribed by the express and implied limita- 
tions contained in the national constitution, the sphere of state activity 
is still more extensive than that of the national government, and in that 
■sphere each state is supreme; its powers are native and inherent, not 
derived or delegated as are the powers of the national government. 

Every state has a written constitution which provides for the organs 
of state and local government, defines their respective powers and func- 
tions, guarantees the civil rights of its citizens, and serves as the funda- 
mental organic law to which all state legislation and local ordinances 
or regulations must conform. A state is at liberty to put almost anything 
it sees fit into its constitution, although any provision conflicting with 
the national constitution, or with acts of Congress or treaties of the 
United States, will, upon being challenged in the courts, be held null and 
void. 

• Every state has a single chief executive called the governor, who 
in all states except one is elected by direct popular vote; in Mississippi, 
he is chosen by popular vote supplemented by action of the legislature. 
The state governorship has descended directly from the office of governor 
in the colonial period. 
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Eveiy state has a representative lawmaking body nrade up of persons 
chosen by direct vote of the electorate, and usually called the ‘‘'general 
assembly.” In New Hampshire and Massachusetts, however, the name 
employed is “general com-t,” a term inherited from the time when the 
general membership of the Massachusetts Bay Company, known as the 
general court, was the only lawmaking body in the colony. 

The legislature in every state except Nebraska is a bicameral, or two- 
chamber, body, consisting of. what are generally called a house of 
representatives and a senate.^ In the case of the original thirteen states, 
the bicameral legislature developed naturally out of circumstances pe- 
culiar to the colonial period. The assembly, or popular branch of the 
colonial legislature, became the prototype of our present house of repre- 
sentatives; the governor and council, acting in a legislative capacity, 
became the prototype of the modern state senate. Without giving much, 
if any, actual consideration to the relative merits of one-house and two- 
house legislative bodies, practically all of the states which have come 
into existence since 1789 have from the first emplojmd the bicameral plan. 

In every state there is an elaborate system of coui’ts for the adminis- 
tration of justice in civil and criminal cases, and for administering the 
estates of deceased persons. Everywhere, the highest of tlicse state couiis, 
usually called the supreme court, exercises the right to declare null and 
void any act passed by the legislature of the state, or any ordinance 
passed by a city council, ■which contravenes a provision of the state 
constitution, the national constitution, an act of Congress, or a treaty 
of the United States. 

Like the national government, all of our state governments are organ- 
ized upon the theory that the powers of government fall into three great 
classes — executive, legislative, and judicial; that each of these groups of 
powers should be assigned to, and exercised by, a distinct branch or 
department of government; and that no such branch or department should 
exercise powers which have been assigned to either of the others. The idea 
is, in other words, that executive, legislative, and judicial functions should, 
in general, be grouped in mutually exclusive compartments — even though 
in practice it has nowhere been found feasible (as it certainly has not 
in the federal government) to adhere to this principle with absolute 
strictness. 

Intimately associated with the principle of separation of powers is the 
system of cheeks and balances found in every state government, each 
of the three branches being provided with means of defense against en- 
croachments upon its proper sphere by either of the other twm. Thus the 
executive department may check legislative encroachment through exer- 
cise of the veto power by the governor; the judiciary has a check upon 
the legislature through its power to declare the acts of that body uncon- 
stitutional; and in turn the legislature, through its power to impeach and 

^Nebraska’s one-house legislature dates from 1937. See p. 738 below. 
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remove both administrative and judicial officers, and in some instances 
to abolish courts, has a check upon the executive and judicial depart- 
ments. The right of the senate to confirm many of the governor’s appoint- 
ments is a further check upon the executive ; and the latter has a certain 
check upon the courts through his power of pardon and reprieve. In 
addition, each branch of the legislature is balanced against the other, 
each having a veto upon the legislative acts of the other. 

Lastly, every state is divided into local-government areas called 
counties, except in Louisiana, where the name “parish” is used instead. 
These counties or parishes, in turn, contain towns or townships, villages, 
boroughs, cities, and a great variety of special districts. And so it comes 
about that the great majority of people live under at least four different 
governments, namely, the national government, a state government, a 
county government, and the government of one or more subdivisions of a 
county, such as a city, township, village, or borough; and it is with one 
or another of these varied subdivisions of a county that the native-born 
American, consciously or unconsciously, first comes into contact.^ 

State Constitutions — Their Excessive Length 

Every state has a written constitution which forms the legal basis 
of its government, precisely as the constitution made at Philadelphia in 
1787 forms the legal basis of the national government. Most of these 
forty-eight organic laws — even those in effect in the older states — date 
from comparatively recent times; but some have lasted through two or 
three generations, and a few are, to all intents and purposes, of Revolu- 
tionary origin. One of the signal contributions of the authors of Amer- 
ican independence to political progress was, indeed, the drafting of 
written constitutions to serve as bases for the new state governments, 

Beginning with New Hampshire, eight colonies — in process of becom- 
ing states — adopted their first constitutions in 1776; and three others 
joined the list in the following year.^ Connecticut and Rhode Island 
made only a few formal changes in their corporate charters, which 
thereafter served as state constitutions until 1818 and 1842, respectively. 
Alone among the original series, the Massachusetts constitution of 1780 
was formally submitted to a popular vote before taking effect. Further- 
more, it alone (prior to 1783) was framed by a convention of delegates 
chosen expressly for the purpose ; ® the others were made by legislatures 
or irregular revolutionary assemblages. Constitution-making by bodies 
brought into existence for that sole purpose, however, soon became the 
rule;, and every state constitution in force today originated in this manner. 

3. Pile govemment of these local areas will be dealt with in Part IV below. 

2 See p. 12 above. 

3 W. F. Dodd, “The First State Constitutional Conventions, 1776-1783 " Amer, 
Polit. ScL Rev., II, 545-561 (Nov., 1908). The New Hampshire constitution of 1778, 
although drafted by a specially chosen convention, was rejected when submitted to 
popular vote in 1779. 
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Every state Iiasj of course, a right to make its own constitution and 
change it wdienever desired. There are, however, limitations. A state is 
a political division of undefined, yet limited, powers, and it can no more 
transcend the restrictions placed upon it by the national constitution in 
making or amending its fundamental laiv than in doing any tiling else. 
For example, it cannot, in its constitution, authorize ex post facto legis- 
lation or the use of bills of attainder or the issuance of paricr money. 
Before a state is admitted to the Union, Congress scrutinizes its proposed 
constitution, and if anything objectionable is found, admission may be 
held up until the offending clause is removed; altliough a merely political, 
as distinguished from a contractual, requirement imposeil in this way 
may, after the state is admitted, be disregarded and in effect nullified.^ 
Every state determines for itself how its constitution, once in force, may 
be amended or replaced wdth a new one. 

Katurally, state constitutions vary considerably in contents, and 
therefore in length. But all of them are long documents; even the briefest 
ones run well beyond the national constitution in number of wmixls, if 
not also in multiplicity of provisions. The original constitutions were 
comparatively brief; with only two exceptions, ^tlie ten shortest ones in 
operation today were adopted before the Civil War.- On the otlier 
hand, all of the nine or ten longest ones have been adojited since the Civil 
War, and four of them since 1900, From the fourteen closely printed 
pages of New Jersey^s constitution of 1844, constitutions now run all the 
way to about three hundred pages in the cases of California and 
Louisiana.® 

As these facts indicate, state constitutions have steadily growm lengthier 
the country over, in recent decades, and especially in the past forty 
years; new ones have been lengthy from the outset, and older ones have 
been lengthened by incorporating in them elaborate provisions dealing 
with subjects formerly either ignored or left to be dealt wdth by the 
legislature at its discretion.^ Sometimes additions have been made wdth 
a view to overcoming, or to anticipating the effects of, judicial decisions 

^ For an illustration in the case of Arizona, see p. 74, note 2, above. 

2 These ten are those of New Hampshire (1792), Vermont (1793), Connecticut 
(1818), Ehode Island (1842), New Jersey (1844), Indiana (1851), Iowa (1857), Kansas 
(1859), Tennessee (1870), and North Carolina (1876). 

3 These longest constitutions (most of them filling between forty and fifty pages 
of print) include those of Maryland (1867), Colorado (1876), Georgia (1877), Cali- 
fornia (1879), South Dakota U8S9), Alabama (1901), Virginia (1902), Oklahoma 
(1907), and Louisiana (1921), The Missouri constitution of 1875 would formerly have 
been in the list, but the framers of a revised constitution adopted in 1945 managed to 
come off with a document 11,000 words shorter than the old one. The example thus 
furnished should be emulated; but, as has been truly remarked, most of the states 
are constitutionally antiquated and contented! 

^ 4 For example, provisions for the control of railways, banks, and other corpora- 
tions; sections authorizing the enactment of workingmen’s compensation and other 
laws for the benefit of the wage-earnhig' classes ; provisions prompted by the changed 
position of women in modem society; paragraphs dealing with the speciar problems 
created by the rise of great cities; and articles making detailed provision for popular 
education — the Oklahoma constitution (1907) going so far as to require the legisla- 
ture to provide for “a uniform system of textbooks in the common schools,” and 
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in the realm of social and industrial regulation ; ^ at other times, the 
object has beeil to authorize the legislature or the state executive depart- 
ment to do certain things for which there seemed to be no clear basis in 
the existing constitution; and bodies of legislative regulations which have 
been in successful operation have sometimes been ^^frozen” into a con- 
stitution, When a constitutional convention first assembles, most of its 
members may be favorable to a short constitution dealing only with 
fundamentals. But it is soon discovered that each is in favor of detailed 
provisions upon matters in which he is especially interested, or which he 
feels to be of fundamental importance; and as a result, the convention 
usually ends with a new constitution longer than the old one. Further- 
more, the more elaborate and detailed a constitution grows, the more 
frequently do new amendments become necessary; every new condition 
or unforeseen contingency that arises tends to require a change, not sim- 
ply statutory, but also constitutional. 

But the main explanation for our lengthy constitutions is the wide- 
spread distrust of state legislatures growing out of the abuses of legis- 
lative power, accompanied by much corruption, which marked the 
middle portion of the last century. With a view to averting these evils, 
later constitution-makers have drawn up long lists of specific restrictions 
upon the action of the legislature, and, by the detailed treatment of 
many subjects in the constitution itself, have placed these matters be- 
yond the reach of tinkering legislators. Confronted with the very practical 
problems of checking and preventing legislative abuses and corruption, 
constitution- framers have shown scant regard for the theoretical dis- 
tinction between legislative and constitutional subjects and functions; 
and they will probably continue to do so until they develop the courage 
to undertake a reconstruction of legislatures on lines calculated to 
render constitutional restrictions less essential. Legislative reorganiza- 
tion, in other words, is a prerequisite in most stales to a shorter con- 
stitution dealing only with fundamentals. 

Simplifying the state constitution by eliminating all but fundamental 
provisions relating to the organization and powers of government and 
the rights of citizens is not a matter of mere academic interest; it is a 
reform of great practical importance, for at least three reasons. In the 
first place, inserting legislative matters in the constitution is a good deal 
like locking up one’s last will and testament in a safe-deposit box and 
throwing away the key; it is an effective means of preventing recon- 
sideration, change, and reform. To the ordinary delays and difficulties 
of obtaining legislative action is added the necessity of securing a consti- 

for the teaching therein of ^^the elements of agriculture, stock-feeding, and domestic 
science” (Art, xm) . 

^ For example, a decision of the New York court of appeals in 1911 declaring 
a workmen’s compensation law unconstitutional led shortly to the adoption in that 
state of a constitutional amendment definitely authorizing the enactment of such 
a law. 
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tutional amendment — ^never an easy thing to do. In the second place, the 
increased number of subjects placed beyond the reach of the legislature 
has been responsible for much of the widespread popular criticism of 
the courts for declaring acts of the legislature unconstitutional With 
shorter constitutions, fewer occasions would arise for the courts to over- 
turn legislative enactments. Finally, from the expanded state constitu- 
tion some courts have developed the doctrine of implied or resulting 
limitations, which still further ties the hands of the legislature on many 
occasions when action is desired. According to this judicial doctrine, 
the mere fact that a subject has been placed in the constitution indicates 
an intention on the part of the constitution-makers to take that subject 
entirely out of the hands of the legislature, and therefore is an implied 
denial of the right of the legislature to deal with any phases of the 
subject unless there is some express authorization in the constitution 
itself. It should be added, however, that this doctrine does not obtain 
everywhere; in some states, the courts have held that the legislature has 
all power not denied to it by the state (or, of course, the national) con- 
stitution. 


Methods of Amending Constitutions 

From what has just been said, one may properly infer that a formal 
method of changing state constitutions is everywhere provided. Every- 
where, too, it is a more difficult and roundabout process than the altera- 
tion or repeal of a statute.^ At the present time, there are three principal 
methods of originating amendments to state constitutions, at least two 
being found in operation in the great majority of states — (1) by popu- 
lar initiative, (2) by legislative proposal, and (3) by the action of a 
constitutional convention.^ Amendments proposed in either of the first 
two ways must, in every state except Delaware, be submitted to a 
popular vote before becoming effective; ® and the same is almost uni- 

^ A cbart showing, in condensed form, the regulations governing the amendment 
of constitutions in all states appears in State Government^ VII, 263-264 (Dec., 1934) ; 
also in J. K. Pollock, The Initiative and Referendum in Michigan, 95-100. Additional 
details concerning the different methods of amending constitutions appear in a study, 
^‘State Constitutional Conventions,” prepared by ‘C. C. Rohlfiag and E. W. Carter, 
and published by the American Legislators^ Association in April, 1935, Cf. JZL Const. 
Conv. Bull., No. 1 (1920), ^The Amending Article”; and J. W. Garner, “The Amend- 
ment of State Constitutions,” Amer. PoliU Sd. Rev.^ I, 213-247 (Feb., 1907). 

2 ^ fourth method, although not as yet commonly employed, should be mentioned, 
namely, that of authorization by the legislature of a commission (appointed by the 
governor) to prepare a revised constitution for submission to the electorate. Michigan 
employed this plan in connection with a constitutional revision in 1943, as did 
New Jersey for a revision voted on in 1944 and rejected (see p. 726, note 2, below). 
In 1944, the Georgia legislature authorized the governor to appoint a commission 
to revise the state constitution ; and a resulting new instrument, having been en^ 
dorsed (with some changes) by the legislature, was scheduled to be voted on by 
the people in August, 1945. 

3 In Delaware, action by two successive legislatures completes the process. In 
South Carolina, an amendment proposed by the legislature is voted on directly by 
the people, but the power to take final action^ is vested in the next succeeding 
legislature. 
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versally true of amendments originating in constitutional conventions, 
although in some instances popular ratification is not required, e,g.^ 
by the Virginia constitution of 1902 and the Louisiana constitutions 
of 1913 and 1921. 

Under the popular initiative, any individual or group of voters may 
draft a proposed amendment and, by securing the signatures of a certain 
number of qualified voters to a petition, bring about submission of it to 
a popular vote. If the proposal receives the number of votes required by 
the constitution, it is adopted and becomes as binding as if it had 
formed a part of the original instrument. The use of the popular initia- 
tive in connection with constitutional amendments began in Oregon in 
1902 and is now authorized in twelve other states, the latest adoption 
being in Massachusetts in 1918.^ To make an initiative effective, there 
must be either a definite number of signatures, as 20,000 in North Dakota 
and 25,000 in Massachusetts, or a number equal to a certain percentage 
of the total vote cast for some specified state office at the preceding 
election. In Massachusetts, the proposed amendment must first be sub- 
mitted to the state legislature; the approval of at least one-fourth 
of all the members of two successively elected legislatures, in joint 
session of the two houses, must precede a referendum; and the legislature 
may submit to the voters a competing or substitute measure. In most 
states where the initiative is authorized for constitutional amendments, 
proposals may relate to any provisions found in the constitution, without 
restriction; in Massachusetts, however, several constitutional provisions, 
e.g,, those relating to the courts are protected against change by this 
procedure.^ 

The method of originating amendments by legislative proposal is 
much older and more generally authorized than the popular initiative, 
and consequently is employed more frequently. Even in the states where 
amendments may be proposed under the initiative, a much larger num- 
ber have been proposed by the legislature— for example, 656 during 
the period between 1900 and 1929, inclusive, with about fifty per cent 
of the number adopted. This second method is authorized in every 
state except New Hampshire.® In about one-fourth of the states, includ- 
ing New York and Pennsylvania, proposed amendments must be passed 
by two successive legislatures; and in Delaware, this completes the 

1 These states are* Arizona, Arkansas, California, Colorado, Massachusetts, Michi- 
gan, Missouri, Nebraska, Nevada, North Dakota, Ohio, and Oklahoma, 

2por a list of excepted subjects, see p, 766 below. Down to January,, 1939, it 
appears that the popular initiative was employed in Arizona for 17 amendments, 
with 9 adoptions; in California, for 50 amendments, with 10 adoptions; in Colorado, 
for 36 amendments, with 10 adoptions; in Michigan, for 27 amendments, with 4 
adoptions; in Missouri, for 26 amendments, with 8 adoptions; in Nebraska, for 6 
amendments, with 2 adoptions; in Ohio, for 25 amendments, with 6 adoptions; in 
Oregon, for 61 amendments, with 22 adoptions. See G. H. Hallett, Jr., 'The Consti- 
tutional Initiative Starts a New Advance,” iVai. Mun, Beu., NXtV, 254-257 (May, 
1935) ; W: W. Crouch, “The Constitutional Initiative in Operation,” Amer. Polit, 
8ci. XXXIII, 634-644 (Aug., 1939). 

s There, all amendments must originate in a constitutional convention. 
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amending process. In a majority of states, a proposed amendment mu$t 
receive a two-thirds or a three-fifths vote of all members elected to each 
house, only nine states permitting a bare majority vote. There are other 
restrictions in some states which, alone or in combination with those just 
mentioned, make it almost impossible to amend the constitution without 
calling a convention. In Illinois, for example, no individual legislature 
may propose amendments to more than one article of the constitution, 
and in any case amendments to the same article may not be proposed 
oftener than once in four years. New Jersey, Tennessee, and Vermont 
permit the submission of amendments only once in five, six, or ten years, 
respectively. ^ 

Other obstacles to the adoption of amendments are to be found in 
requirements concerning the size of the popular vote requisite for rati- 
fication. In most states, an affirmative majoidty of all votes cast on a 
proposal is sufficient. In twelve states (including Illinois and Minne- 
sota), however, a larger vote is necessary — ^in most of these instances, 
a majority of all votes cast at the election at which a proposal is sub- 
mitted. Inasmuch as fewer votes are always cast for amendments than 
for the candidates voted for at the same election, this requirement “in 
effect provides that all abstinence from voting shall be treated as nega- 
tive voting, with the result that an affirmative majority has frequently 
proved unattainable.” Many an amendment has failed of adoption solely 
because of such abstention.^ 

Many other states formerly had restrictions upon the amending Kumber 
process similar to those just mentioned. But there has been a tendency amend- 
in the past two or three decades to do away with these obstacles and to sub- 
make the adoption of amendments easier, the most conspicuous illustra- ^ 
tion being the setting up in some states, as we have noted, of the popular 
initiative as an alternative to legislative action. The states showing the 
greatest activity prior to 1920 were California, with a total of 150 amend- 
ments submitted, Louisiana with 134, Oregon with 88, Ohio with 71, and 
^ Colorado, Georgia, New Jersey, South Dakota, and Michigan each with 
50 or more. Since 1920, California has again far outstripped her sister 
states in the number of amendments submitted either by the legislature 

i For this reason, nine out of sixteen amendments submitted by the Illinois legis- 
lature since 1870 have failed of adoption, although all but one of them received a 
greater affirmative than negative vote. For example, an amendment was submitted 
in 1916 authorizing some modification of the uniform general property tax, and re- 
ceived 656,298 afi&mative votes and only 295,782 negative votes. Nevertheless, it 
failed of adoption, because the affirmative vote was less than a majority of 2,192,734, 
the total vote cast at this election for presidential electors. For snnilar resulti in 
Minnesota, see W. Anderson, “The Need for Constitutional Revision in Minnesota,” 

Minn, Law Rev., XI, 189-216 (Feb., 1927). For many years a rule similar to that in 
Illinois and Minnesota prevailed in Indiana. But in 1935 the state supreme court 
held that a majority of votes oast on each amendment was sufficient for adoption. 

In re Todd, 208 Ind. 168 (1935). Cf. K. C. Sears, “Constitutional Revision in Illinois,” 

III, Law Rev., XXXIII, 2-14 (May, 1938) ; C. V. Laughlin, “A Study in Constitutional 
Rigidity” Im lllmoisl, Univ. of Chicago Law Bev.^ ^, 142-176 (Jan., 1943); Illinois, 
Legislative CouxiQil, Problems of Constitutional Revision iw 7i5Zmois (Mimeo., Spring- 
'■ . 'field. 1941). . ■ ■ ■ 
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or through popular initiative, her nearest competitor again being 
Louisiana.^ 

When only a few specific amendments are to be considered and quick 
results are desired, the methods of popular initiative and legislative 
proposal are to be preferred. But when a thoroughgoing revision is 
contemplated, they are hardly adequate.^ This can best be undertaken 
by a constitutional convention, consisting of delegates chosen by the 
voters expressly for the purpose. A convention, however, is a cumbersome 
and expensive device, and one not calculated to bring about immediate 
changes, however urgent they may be ; indeed, in some states a constitu- 
tional convention cannot be authorized, elected, and assembled, and its 
work submitted to the voters, in much less than three or four years. In 
New Hampshire, the constitutional convention is the only authorized 
method of proposing amendments, and the question of holding one must 
be submitted to popular vote periodically; but in all other states except 
Rhode Island it is an alternative method. It is expressly or impliedly 
authorized by the constitutions of three-fourths of the states ; and in the 
remaining twelve it is the generally accepted view that the legislature 
may legally provide for a convention, notwithstanding that the constitu- 
tion is silent on the subject. As a matter of fact, conventions have been 
held in all of these states with the exception of Rhode Island.® 

^In South Carolina, the total number of amendments would probably exceed that 
in California; but as the great majority of them merely authorize changes in the 
debt limits of particular municipal corporations, they are not included in the above 
summary. In the period 1938-41, Georgia, Louisiana, and California were the states 
most prolific in amending proposals — Georgia with 238, Louisiana with 60, and 
California with 47. In 1941, 82 such proposals were voted on in seven states, 70 of 
them in Georgia, where they related to political subdivisions, often specifically 
named. In 1942, 98 amendments were adopted, and in 1943, 38. Of the latter, 28 were 
adopted in Georgia. Bureau of the Census, Btate Proposals Voted Upon: 1941, 194^, 

ms. 

2 In a few instances, the legislature has submitted to popular vote an extensive 
revision of a constitution. This occurred in Michigan (1874), Rhode Island (1898, 
1899), Connecticut (1907),, Indiana (1911), and Virginia (1928). In the first three 
states, the revision was rejected; in ^ Indiana,^ the supreme 'court enjoined the sub- 
mission of the revised draft; only in Virginia was the revision approved by the 
voters. 

During the century 1844-1944, only four amendments (minor ones) were made to 
the New Jersey constitution. After repeated attempts to call a constitutional con- 
vention had been defeated by opposition in the state senate, a seven-man commission 
on revision was authorized by the legislature in November, 1941, and on May 18, 1942, 
it submitted to the legislature its report and the draft of a thoroughly revised con- 
stitution. After discussion of the draft in the legislature and outside, a bill was passed 
enabling the people at the 1943 election to authorize the 19^ legislature to act as a 
constitutional convention; and at the election, such authorization was approved by a 
majority of 154,000. After further discussion, the legislature, on March 3, 1944, 
adopted a revised constitution which, with some alterations, incorporated the prin- 
cipal features of the draft recommended in May, 1942, by the commission on revision; 
and this legislative revision was submitted to the voters in November, 1944, but was 
rejected by a majority of about 115,000. Nat Mun. Rev,, XXXIII, 574-575 (Dec., 
1944). 

' ^ For a tabulation of 191 state constitutional conventions down to 1943, see W*. B. 
Graves, "'State Constitutions and Elections,'^ in The Booh of the States, 194S-194A 
(Chicago, 1943), 100-107, ■ ; 

Because the Rhode Island constitution makes no 'provirion for a constituri^ 
convention, the supreme court of that state held, in 1883, that there was no legal 
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Organization and Work of Constitutional Conventions 

In a great majority of states, the question of whether a constitu- Oaii 
tional convention shall be called is first submitted to a popular vote, 
although the constitution may not expressly require it.^ Periodical sub- 
mission is required in seven states, namely: New Hampshire, every seven 
years; Iowa, every ten years; Michigan, every sixteen years; and Mary- 
land, New York, Ohio, and Oklahoma, every twenty years. In all of these 
states except Maryland and New Hampshire, the question may also be 
submitted at other times.^ 

When a constitutional convention has been called, detailed provisions Size 
usually have to be made by the legislature for the nomination, election, 
convening, and compensation of the members, and for submission of 
their work to - the voters. Constitutional conventions sometimes contain 
as few as eighty members, and sometimes more than four hundred ; ® in 
most instances, they do not exceed two hundred. The delegates are 
nominated and elected in accordance with the general primary and 
election laws, although some states (for example Massachusetts) have 
made special provision for non-partisan nomination and election. Usually 
they are chosen from the legislative or senatorial districts employed in 
electing members of the legislature, and not infrequently a few are . 
elected from the state at large.^ 

The convention assembles at the state capital on the day designated 
by law, and organizes by electing one of its members president, provid- 
ing for a staff of clerks, secretaries, and stenographers, and adopting a 


way by which such a convention plight be called. In re The Constitutional Conven- 
tion, 14 R. I. 649 (1883). In April, 1935, however, the court reversed itself by sus- 
taining the right of the legislature to call a convention. In January, 1936, the 
legislature ordered a referendum on a call for a convention, and the vote was taken on 
March 10, resulting in defeat of the proposal by a margin of about 12,000. 

1 Legislatures do not always feel bound to call a convention even though one has 
been favored in a popular referendum. In California, e,g., a convention was author- 
ized by popular vote in 1932, but none has been called. 

2 la all, over 200 constitutional conventions have been held, the most recent being 
those in Ohio (1912), New York (1915, 1938), Massachusetts (1917-19), Arkansas 
(1918), Nebraska, New Hampshire, and Illinois (1920), Louisiana (1921), Mis- 
souri (1922, 1943-44), New York (1938), and New Hampshire (1940). Georgia has 
in view constitutional revision which may eventually require a convention. V. A. 
O’Rourke and D. W. Campbell, Constiiution-'Making in a Democracy (Baltimore, 
1943), is a valuable study of the election, organization, and procedure of the New 
York constitutional convention of 1938, throwing much light upon party strategy 
and pressure politics. On the Missouri convention of 1943^4, see W. L. Bradshaw, 
^Missouri’s Proposed New Constitution,” Amer, Polit. §ci. Rev,, XXXIX, 61-65 
(Feb., 1945); also Nat. Mun Rev., XXXI, 403-404 (July, 1942); XXXII, 263-265 
(May, 1943); XXXIII, 14-16 (Jan., 1944). 

^ The New Hampshire conventions of 1912, 1919, 1930, and 1940 numbered 413, 404, 
460, and 451 members, respectively. 

^ The over-representation of rural districts as compared with urban communities, 
found in a number of state legislatures (see Chap, xxxvia below), is likely to appear 
also in constitutional conventions. Consequently, the representatives of rural sections 
may exert a greater proportional influence for or against proposed amendments 
when they originate in the legislature or in a constitutional convention than when 
originating under the popular initiative. In the latter situation, the vote of a citizen 
counts for as much in one section of the state as in another. 
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set of rules to govern its proceedings. A large body is ill-adapted to 
detailed consideration of the great variety of subjects invariably coming 
before a constitutional convention, and therefore a somewhat elaborate 
committee system is employed. As a rule, the committees are appointed 
by the president of the convention, although in a few instances com- 
mittee assignments have been made by a committee especially created 
for the purpose. 

In general, the proceedings of a constitutional convention follow the 
same course as those of a state legislature; and this is particularly true 
of the functioning of committees. To each committee is customarily 
assigned one or more sections or articles of the constitution, and all pro- 
posed changes (numbering 377 in the recent Missouri convention), origi- 
nating either with members of the convention or with people outside, are 
referred to the appropriate committee for preliminary consideration. 
Committee sessions are often thrown open to the public, and an oppor- 
tunity is almost always given the advocates and opponents of various 
changes to present their respective arguments. If a committee approves 
a given proposal, it is reported to the convention, with or without modi- 
fication, and is placed on the calendar for consideration in committee of 
the whole. Political partisanship has at times been conspicuous in a con- 
vention’s organization and proceedings, and this was strikingly so in the 
New York convention of 1938. 

Constitutional conventions are, indeed, legislative bodies, with the pri- 
mary, if not sole, function of drafting new fundamental laws or formu- 
lating amendments to existing ones. Some conventions, like that in 
Illinois in 1862, have gone farther and have assumed more or less actual 
management of the state government, displacing existing officers, sub- 
stituting others chosen by the convention, and attempting to supersede 
the legislature in various matters. At other times, the legislature, in 
making provision for the meeting of a convention, has attempted to 
impose limitations upon its work which the convention has wholly or 
in part disregarded. Naturally, conflicts have resulted as to the proper 
scope of authority; and out of them three theories have developed. Ac- 
cording to- the first, the legislature is supreme, and in the act of calling 
the convention may limit the powers of that body by excluding from 
its consideration amendments to certain sections of the constitution, by 
requiring it to submit amendments to certain other sections, by pre- 
scribing the manner in which its work shall be submitted to popular 
vote, and in various other ways. Those who take this view hold that 
the convention has no right to disregard, or to deviate from, any of these 
statutory restrictions. According to a second theory, the con^^^^ has 
all sovereign powers of the people, and is the supreme body in the state 
during its existence. Therefore, being superior to the legislature and to 
all other branches of the state government, it may disregard any or all 
limitations which the legislature tries to impose upon its activity, and 
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may, indeed, legally exercise whatever governmental functions it cares 
to assume — as th<e Illinois convention tried to do in 1862. 

Each of these two theories has some support in convention precedents 
and judicial opinion. But the view now most generally held is that a 
convention is neither sovereign nor wholly subject to the legislature — 
that, on the contrary, the two are coordinate bodies, each supreme within 
its proper sphere and bound by the provisions of the existing constitu- 
tion and statutes. If the constitution authorizes the legislature to impose 
restrictions on the convention, the body is bound to respect such limita- 
tions ; on the other hand, if such authorization is lacking, the legislature 
cannot bind the convention as to what shall be placed iii the revised 
constitution, or lay other restrictions upon it. The convention, further- 
more, may neither supersede any existing organs or agents of state 
government nor exercise any of the powers assigned to them; its func- 
tions are limited to proposing a new constitution or amendments to the 
existing one. 

Almost invariably, the results of a convention's deliberations have 
to be submitted to the voters for their approval before taking effect; 
although in a dozen or more instances in the past hundred years consti- 
tutions have gone into operation without popular ratification, the latest 
being the Virginia constitution of 1902 and the Louisiana constitutions 
of 1913 and 1921. The vote required for ratification of the work of a 
convention is the same as that required for adoption of amendments 
proposed by the legislature. 

A convention may submit its work to the voters in one of three 
different forms. It may present it as a series of specific amendments, to 
be voted on separately, as was done in New York in 1938. This is practi- 
cable when only a comparatively small number of amendments are sub- 
mitted- In the second place, a convention may submit a complete new or 
revised constitution, to be accepted or rejected as a whole, as occurred 
in Michigan in 1908, in Arkansas in 1918, in Illinois in 1922, and in 
'Missouri in 1945. This method has the serious disadvantages of compelling 
non-controversial changes to suffer the same fate as articles relating to 
controversial matters. Opposition to the initiative and referendum, or to 
changes in the system of taxation, for example, may be so strong that, 
rather than see a proposal of the kind adopted, its opponents will vote 
against the entire document, although everything else in it may be quite 
satisfactory. This happened in Illinois in 1922. 

The third method is a compromise between the two plans just de- 
scribed. A complete revision of the constitution may be submitted as a 
single document to be rejected or approved as a whole, and at the same 
time one or more controversial sections be submitted separately. This 
enables the electorate to approve the greater part of the convention's 
work and yet to disapprove certain specific features. Such a plan was 
followed in Illinois in 1870, when eight separate articles were submitted 
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along with a new and substantially complete constitution; and in New 
York in 1938, when eight proposals were separately submitted along 
with a liberally revised constitution. Despite rather fulsome praise ac- 
corded to constitutional conventions at times, their work does not seem 
to be strikingly superior to the changes arising from either legislative 
proposal or popular initiative,^ 

The great variety of subjects dealt with in recent constitutional amend- 
ments can be indicated in only the most general way. More proposals 
have had to do with taxation than with any other matter.^ Others have 
related, in considerable but varying numbers, to prohibition, suffrage 
qualifications, labor legislation, social security, control of corporations 
of one kind or another, municipal home-rule, indebtedness, ownership 
of utilities, direct primary laws, absent voting, providing for an execu- 
tive budget, enlarging the powers of the governor, extending the 
constitutional debt limit, and authorizing the state to engage in non- 
governmental undertakings of a business nature. Altogether, it appears 
that between 1900 and 1935 approximately 2,500 amendments were 
submitted to the voters, of which about sixty per cent were adopted.® 

1 On the amendments submitted in New York in 1938, see R. R, Kessler, ‘‘An 
Analysis of Constitutional Change in New York State, A. Y. XJniv. Law Quar^Eev,, 
XVI, 101-113 (Nov., 1938) ; A. E. Sutherland, Jr., ^‘Lawmaking by Popular Vote . . . 
Cornell Law Quar,, XXIV, 1-12 (Dec,, 1938). 

A “model state constitution^' promulgated by the National Municipal League in 
1921, and issued in revised editions in 1923, 1935, and 1941, provides three methods 
of constitutional amendment, as follows: (1) proposal by majority vote in each . 
house of the legislature at two regular sessions, and adoption by majority vote of 
the electorate; (2) initiative by some stipulated proportion of the electorate and 
adoption similarly by popular majority, provided the total vote on the proposal 
amounts to at least fifty per cent of the total vote for governor at the last preceding 
election ; and (3) proposal by a constitutional convention, with adoption by popular 
majority, under the same limitation. At any regular session, the legislature may ^ 
submit to the electorate the question: “Shall there be a convention to amend or 
revise the constitution?” If a majority of those voting on the question register 
approval, the legislature must, at its next session, provide, for a convention meeting 
within four months; and, quite independently of this procedure, the secretary of the 
legislature must submit the question of a convention to the people every twenty 
years. 

sIel 1938, thirty-eight amending proposals related to taxation; in 1939, four; in 
1940, fifty-three; and three in 1941 and in 1943. 

3 On recent amendments, see Amer, Polit ScL Rev., XXV, 327-336 (May, 1931); 
ibid., XXVI, 96-98 (Feb., 1932); ibid., XXVII, 227-236 (Apr., 1933); ibid., XXVIII, 
245-249 (Apr., 1934); ibid., XXIX, 432-437 (June, 1935); ibid., XXX, 275-279 (Apr., 
1936); ibid., XXXI, 280-286 (Apr., 1937); ibid,, XXXIV, 506-512 (June, 1940). 
For references to articles summarizing amendments, 1915-1930, see 4th edition of 
this book (1931), p. 681, note 2, CJf. C. C. Rohlfing, “Amendment and Revision of 
State Constitutions,” Annals of Amer. Acad, of Polit and Soc. Sci, CLXXXI, 180^ 
187 (Sept, 1935). In 1936, 148 constitutional amendments were submitted to popular 
vote, and 88 wore approved; in 1938, 154 were proposed and 97 adopted; in 1939, 
50 were proposed and 40 adopted. The numbers seem impressive, but the great major- 
ity of amendments adopted nave had to do with matters of only minor importance. 
In point of fact, the last fifteen or twenty years have been a period of constitutional 
stagnation in the states. Sponsors of the 1941 edition of the “model state constitu- 
tion,” representing some of the best thought in America on problems of state govern- 
ment, expressed the hope that publication of the new document would prove a 
stimulus to state constitutional reform. See W. B, Graves, “Fourth Edition of the 
Model State Constitution, Amer. Polit. 8ci. Rev., XXXV, 916-919 (Oct., 1941). 
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Contents of Constitutions \/ 

State constitutions naturally deal with a great number of subjects. 
First of all, there m an outline of the general frame of government, with 
provision usually for the three familiar branches, and always for the 
principal organs or agencies through which the state’s authority is to be 
exercised. More extended provisions distribute power among these organs 
or agencies, and also between the. state authorities, on the one hand, and 
local-government units, such as counties and cities, on the other. Vari- 
ous leading activities, e.g., taxation and finance, the regulation of bank- 
ing, control of railroads and other public utilities, education, and different 
phases of industrial regulation, are likely to be dealt with in separate 
articles. There is usually, too, an article on suffrage and elections, which, 
in addition to protecting the citizen’s freedom to vote on election days, 
fixes the general and special qualifications for voting, and in a general 
way regulates election procedure. Another article stipulates the manner 
in which amendments may be proposed and adopted. 

Finally, there is commonly an important, and often rather lengthy, 
article comprising a bill of rights. In the older constitutions, this is likely 
to include a statement of political theories which were in vogue in the 
late eighteenth and early nineteenth centuries — ^theories which in some 
instances are still generally adhered to, but which in other cases have 
been relegated to the lumber-room of discarded doctrines. The newer 
constitutions either omit these theories altogether or present them in a 
revised, modernized form. More important, in any event, are' the provi- 
sions relating to certain concrete fundamental rights of the citizen, such 
as religious freedom and freedom of speech and the press, the right to 
keep and bear arms and to be exempt from unlawful searches and 
seizures,, the privilege of the writ of habeas corpus, and the right to bail 
and to trial by jury ; ^ also the clauses which prohibit e:r post facto laws, 
laws impairing the obligation of contracts, cruel and unusual punish- 
ments, and the deprivation of life, liberty, or property without due 
process of law. Many of these stipulations merely duplicate, of course, 
the limitations imposed upon the national government by the first eight 
amendments to the national constitution, and likewise those imposed 
upon the states in Article I, Section 10, of that instrument. Some con- 
stitute serious obstacles to the prosecution of crimes under modern 
conditions. 

The future seems to promise two possible lines of development. If 
the present tendency to incorporate in the constitution matters not of 
fundamental importance but primarily of a legislative character, and 
to deal with these matters in detail, continues unabated, more and more 

^ See Chap, nc above. Important modifications of these ancient rights — especially 
the rfeht of trial by jury and of indictment by grand jury— have been introduced in 
some of the more recent constitutions, notably that of Oklahoma, 
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frequently will amendments become necessary in order to meet changing 
conditions. This should lead to the adoption of easier amending processes, 
i.e,y processes increasingly resembling those now employed in the enact- 
ment of ordinary statutes either by the legislature or by direct popular 
action through the initiative and referendum. In this way, the historic 
dividing line between constitutional and statutory laws will become 
more and more hazy, if not quite indistinct; and we may ultimately 
arrive at substantially the same procedure for the enactment of both. 
On the other hand, we may see a reaction against the comprehensive 
and bulky constitutions of the past few decades, in favor of shorter 
instruments dealing only with matters of a- fundamental and truly con- 
stitutional nature. Should this come about — ^the indications that it will 
do so are not impressive— there obviously will be less need for frequent 
amendment, and the present sharp distinction between the modes of 
enacting constitutional provisions and ordinary statutes may be expected 
to continue to be reflected in more difBcult amending procedures. 
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THE LEGISLATURE — STRUCTURE AND MEMBERSHIP 

A cursory examination of the constitutions of the forty-eight states 
will show that with only three exceptions ^ the article relating to the 
structure and composition of the legislative branch precedes the articles 
devoted to the executive and the judiciary; and — ^the legislature being 
the major policy-determining organ of the state — the arrangement is 
a logical one, just as it is, and for the same reason, in the case of the 
national constitution. Our discussion of state government in this book 
may well follow the same sequence. 

EssentiaU of a Good Lawmaking Body 

Any legislature in a democratic system of government has large 
potentialities for benefit and for harm, and a first requisite is that its 
outward structure, as well as its internal organization and procedures, 
be such as to make it an effective and responsible agency of the public 
will. It should not be of such size as to be unwieldy; nor should its form 
be such as needlessly to complicate the process of lawmaking, or to 
facilitate evading responsibility for what it enacts or fails to enact. 
Its internal organization and the rules governing its proceedings should 
be free from unnecessary complications, should seek to expedite work 
while yet giving each proposal a fair opportunity to be considered, and 
should insure full publicity for discussions, committee reports, and de- 
cisions. In the handling of financial legislation, there should be close 
cooperation between those agencies of the government charged with rais- 
ing the staters revenue and those authorized to appropriate and expend 
it. Endowed with extensive powers to control, for weal or woe, most of 
the business and social relationships of citizens, as well as to regulate 
their civil rights and duties, the lawmaking body should manifestly be 
composed of persons who are at least reasonably representative of the 
principal geographical sections and of the main social and economic 
groups within the state. Although highly desirable, it is not essential 
that they be experts in either the technique or the subject-matter of legis- 
lation. It is indispensable, however, that they have the assistance of 
expert draftsmen; that they be in a position to avail themselves of com- 
petent advice concerning the complicated problems that come before 
them; and that they be able to draw freely upon the experience of other 
states, and of all officials’ charged with the administration of the laws 
which they enact, 

Colorado, Kansas, and Maryland. 
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Any one at all familiar with the organisation and workings of our 
state legislatures knows that no one of the forty-eight fulfills all of the 
foregoing requirements, and that many meet only a small fraction of 
them. Many reasons can be assigned. For the present, it will sufiBce to 
mention only the most fundamental one, i,e.j the fact that hitherto the 
ingenuity of constitution-makers has been expended chiefly upon de- 
fining and restricting the legislature's powers, on the apparent assump- 
tion that the legislature is itself, at best, a necessary evil — ^with the 
result that little has been done toward working out plans by which the 
legislature can be made a really responsible lawmaking body, capable 
of promoting the general welfare by wise, carefully drawn, and well- 
considered laws. Probably at no time in our national history have the 
defects arising from this situation been as manifest as during the late 
economic depression.^ 


The Bicameral System 

Every state legislature, except that of Nebraska, is organized in' two 
houses, both elective,^ and both endowed with substantially the same 
powers. In the original thirteen states, the bicameral plan developed nat- 
urally out of the conflict between aristocratic and democratic elements 
in the colonial period; and by the close of the Revolution it had been 
adopted in all of them except Pennsylvania and Georgia.® In the states 
later admitted to the Union, the plan was followed as a result of more 
or less deliberate imitation of the older states, or of the national Con- 
gress, but with little of the justification which existed in the earlier 
instances; in part, it has been perpetuated through habitual adher- 
ence to the ancient formula of divided powers and checks and balances. 
Under the earliest state constitutions, there were higher property quali- 
fications for membership in the state senate, and for the privilege of 
voting for senators, than in the case of the other branch of the legis- 
lature; so that the two houses were elected by different constituencies 
and represented somewhat different social and economic groups or inter- 

^ Youtk training in the organization and working methods of legislative bodies has 
been provided recently in New Y^ork, Pennsylvania, New Jersey, and some other 
states, through ^^model’^ state legislatures composed of high-school students. See 
Anon., “Student Solons Demonstrate Cooperation.” State Government, XI, 101- 
102 (June, 1938) ; L. B. Gerson and I. J. Zipin, “Learning by Doing,” Nat. Mun. Bev., 
XXIX, 451-458 (July, 1940); E. W. Weidner, “Boy Legislature Plan Spreading^” 
ibid., XXXIII, 283-286 (June, 1944). 

2 Candidates for election to the legislature are nominated in some states, mainly 
in the South, by convention, but in most states by direct primary. Election is by 
printed ballot (except where voting machines are employed); and the polling often 
occurs on the same date as presidential and congressional elections. 

^ Four of the oldest states have, at one time or another, had a unicameral legisla- 
ture: Delaware, until 1776; Pennsylvania, until 1790 ; Georgia, 1777-1789; and 
Vermont, until 1836. Cf. T. P. Moran, “Rise and * Development of the Bicameral 
System in America, Johm Hopkm$. Univ. Studies in Mist, and Polit Bci./Xlll 
(Baltimore, 1895) ; D. B. Carroll, The Unicameral Legislature of Vermont (Mohb- 
pelier, 1933); J. B. Kingsbury, Unicameral Legislatures in Early American States 
(St. Louis, 1925); C. W. Shull, American Ewperisnce with Unicameral Legislatures 
(Pamphlet, Detroit Bureau of Government Research, 1937)* 
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ests. This distinction, however, long ago disappeared; and practically 
the only differences today between the two houses are the longer term 
for which senators are usually chosen,^ the slightly higher age or resi- 
dence qualifications for membership in the senate, and the fact that 
the terms of senators usually do not all expire at the same time, as do 
the terms of members of the lower house. So far as determined by 
suffrage qualifications, the electorates for both houses are now identical 
^^Each chamber is, in short, a mere duplication of the other; neither is 
more conservative or radical than the other, and each is subject to the 
same influences. Thus it has come about that the state employs two 
substantially identical organs to perform the same functions.” ^ Reten- 
tion of the bicameral system under these changed conditions has to be 
justified, if at all, mainly on the ground that it provides representation 
for distinct territorial areas in one branch and for units of population 
in the other; or that it is effective as a means of preventing undesirable 
legislation by insuring (presumably) double consideration for all laws 
prior to their enactment. 

The first of these possible justifications has not commended itself to 
the majority of our states; in only a very small group is either house 
made up solely of representatives from territorial areas as such. The 
bicameral system undoubtedly facilitates the maintenance of a balance of 
power between city and country districts, and on that account it finds 
support as a mode of protecting the rights of rural minorities against 
possible infringement by urban majorities, or vice versa. Defenders of 
the system are, however, more apt to lay stress upon the checking, or 
revising, function which the two-house plan supposedly insures. For 
entirely satisfactory conclusions on this point, there is need for a thorough 
study, in a number of typical states, of the actual rejections and amend- 
ments by each house of measures originating in the other house. Unfor- 
tunately, such studies have been made in only very few states.^ The 
statistics of bills rejected or amended by the respective houses which 
emerge from these studies, however, constitute no very impressive argu- 

1 In. thirty-one states, the term of senators is four years ; in sixteen states, two 
years; and in one state (New Jersey), three years. The term of members of the lower 
house is one year in New Jersey, four years in Alabama, Louisiana, Maryland, 
Mississippi, and two years in all the rest. For tables showing the membership, terms, 
sessions, apportionment, and procedure in the various states, see A. F. Macdonald, 

State Government and Administration irey . ed., 1940), 144-145, and 
Booh of the States, 135-147. 

2 J. W. Garner, quoted in J. M. Mathews and C. A. Berdahl, Readings in American 
Government, 66S. 

3 Notably in New York, Illinois, Wisconsin, Iowa, and New Mexico. D. L. 

Colvin, The Bicameral Principle in the New York Legislature (New York, 1910); 
M. W. Simons, “Operation of the Bicameral System in Illinois and Wisconsin,'^ III 
Law Rev., XX, 674-686 (Mar., 1926) ; D. Schaffter, “The Bicameral System in Prac- 
tice,^' Iowa Jour. Hist, ard PoUL Sd., X^ 171-226 (Jan., Apr., 1929). 

On the New Mexico legislature of 1925 and the Nebraska legislatures of 1921 and 
1923, see J. E. Hall, “The Bicameral Principle in the New Mexico Legislature." Nat. 
Mun. Rev., XVI, 185-190, 255-260 (Mar., Apr., 1927), and R. S. Boots, “Our Legis- 
lative Mills: Nebraska," ibid., XIII, 118 (Feb., 1924). Cf. T. I. Griswold, Bicameral 
ism in Ohio (Mimeo., Cleveland, 1937). 
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ment for the retention of the bicameral system on the ground that one 
chamber exercises a wholesome check upon the legislative output of the 
other. If, in this connection, one recalls the fact that everywhere, except 
in North Carolina, the governor is endowed with the veto power, and that 
the courts have long been freely wielding the power to declare laws uncon- 
stitutional, it is not easy to avoid the conclusion that the value of the 
bicameral system, as a means of setting up an additional hurdle over 
which legislative measures must pass before becoming laws, is — in view of 
the positive evils which accompany, and in some instances are inseparable 
from, that system — ^hardly sufficient to warrant its retention, especially 
in states where there is no sharp differentiation between urban and rural 
elements of the population.^ 

It is significant that many a city which started out with a bicameral 
council has long since abandoned it, because of the delays which it en- 
tailed, the friction which frequently arose between the two chambers, 
the increased expense involved, and the manifold opportunities afforded 
for shifting responsibility and for corruption. Yet in some of these 
cities the single-chamber council not only represents more people than 
does many a state legislature, but also raises and appropriates more 
money and deals with important matters affecting the interests of more 
people than a considerable number of our state legislatures put together. 
The same abandonment of the bicameral system has taken place in six 
of the Canadian provinces, and today eight of the nine have single- 
chamber legislatures. In all of the German Lander under the Weimar 
constitution (1919) except Prussia, the legislature was unicameral, as 
it still is in the great majority of Swiss cantons.^ 

The advantages of the unicameral system are unmistakable. In the 
first place, it enables public attention to focus promptly upon a narrow 
and well-defined area, and therefore permits of a genuine scrutiny of 
legislative proceedings while laws are being made, a thing practically 
impossible in the case of our present large two-chamber legislatures 
with their multitude of committees. In the second place, when there is 
but one chamber, responsibility cannot be bandied back and forth be- 
tween two houses, members of one house working with members of the 
other to defeat legislation, and putting it beyond the power of the publie 
to fix the responsibility. In the Ohio legislature of 1919, a competent eye- 
witness observed that bills were passed in one house out of courtesy to 

1 The “model state constitution^’ proposed by the National Municipal League pro- 
vides for a unicameral legislature, with the members chosen under a system of pro- 
portional representation. While conceding that most of the state legislatures will 
continue to be bicameral, the committee which prepared the 1941 edition of this 
document stood firm for the original recommendation. For a defense of the two-house 
^stem, see F. E. Horack, “Bicameral Legislatures Are Effective,” State Govern^ 
ment, XIV, 79-80, 96 (Apr., 1941). 

2 It should be borne in mind also that when we proceed to enact the most funda^- 
mental law of a state, i.e., its constitution, we invariably employ, not a bicameral 
body, but a unicameral convention. See V. A. O’Rourke and D. W. Campbell, Con* 
stitution-^Making in a Democracy {'New Yorklif OhsLp. Yii. 
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one member or another, or for political reasons, with a reasonable cer- 
tainty that they would be '"put to sleep” in the other body. Opponents 
of certain bills declared quite openly that they cared little whether the 
measures objected to were acted upon favorably in the house in which 
they were introduced, since they could be better attacked in the other 
house. The same witness adds: “Each house became, so far as legislation 
initiated by the other is concerned, either a mere formal ratifying body, 
or a pleasant and easy legislative death-bed, as per agreements made 
beforehand.”^ In this matter, the Ohio legislature is not exceptional; 
the same practices appear in probably every state. 

Agreements of the kind just mentioned are facilitated by the ex- 
istence of a dual committee system in the great majority of states, .each 
house having a full quota of committees. This duplication furnishes abun- 
dant opportunities for shifty deals between two sets of committees, and 
two sets of political leaders, which still further serves to delay action 
and to cloud issues and dissipate responsibility. The disappearance of the 
dual committee system (including the peculiarly irresponsible and auto- 
cratic conference committees) which would, of course, follow the aban- 
donment of the bicameral system, would greatly simplify the legislative 
process and eliminate much of the delay which nowadays blocks good 
as well as bad measures. Many bills — good as well as bad — after pass- 
ing one house, fail to become law merely by reason of the inaction of 
the other house, and not because of any negative vote. Deadlocks and 
friction constantly arising between the two houses would cease when two 
houses no longer existed; and the cost of maintaining the legislature 
might be reduced. 

For such reasons as these, many American cities have changed over to 
the single-chamber plan for the city council, and in the last decade one 
state has done so for the legislature. In Nebraska, in 1934, a popularly 
initiated constitutional amendment providing for a legislature of but one 
house, to consist of from thirty to fifty members (finally fixed at forty- 
three) chosen for two years on non-partisan ballots, was submitted to the 
voters, and, after a stirring compaign, was adopted by a majority of up- 
wards of 100,000: The plan— under which that state became the first in 
inore than a hundred years to employ the unicameral principle — ^went into 
operation in 1937. Most observers agree that it has worked well; and 
interest stirred by the experiment may in time lead to a similar reform in 
other states.^ 

1 C. A. Dykstra, in Civic Affairs, Ang., 1919; ^'A Breakdown in Legislation in 
Ohio/’ Greatef Cleveland, 77-84 (Jah. 24-31, 1935) ; J. W. Garner, * ‘Legislative 
Organization and Representation,” lU. State Bar Association Proceedings {1^17) , 
376 For a trenchant criticism of the bicameral system in Kansas, see G. H. 
Hodges, “Distrust of State Legislatures,” printed in The New American 

Government and Its Work (1913 ed.), 647-649. 

• 2 A neighboring state (Missouri), making a new constitution in 1943-44, adhered, 
however, to the bicameral plan. See H. B. Summers, •Umcamerafem in Practice; The 
Nebraska Legislative System (New York, 1937) ; H. T. Dobbins, “Nebraska’s One- 
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Representation in Legislatures 

Changes in the size, as well as in the structure, of most of our stafe 
legislatures would likewise contribute to their increased effectiveness, and 
would reduce the ease with which responsibility for legislative action or 
inaction may now be evaded. For purposes of deliberation, the senates 
are, in most of the states, more nearly of ideal size than are the lower 
houses. Senates range in membership from seventeen in Delaware and 
Nevada, and nineteen in Arizona, up to fifty-one in New York and 
Illinois and sixty-seven in Minnesota, the last-mentioned numbers being 
rather larger than is desirable. The lower houses, on the other hand, are 
generally so large as to be ill-adapted for purposes of general discussion, 
with the result that great power in determining both the form and the 
substance of legislation has perforce to be lodged in irresponsible com- 
mittees. Nevada and Delaware have lower houses of suitable size for 
genuine deliberation, consisting of forty and thirty-five members, respec- 
tively. At the other extreme stand Vermont, Connecticut, and New 
Hampshire, with lower houses consisting of 246, 267, and 443 (1943) 
members, respectively. More than half of the states have lower houses of 
over one hundred members.^ 

Our legislatures have been made needlessly large and unwieldy in 
an effort to give them a broadly representative basis, it being mistakenly 
supposed that there is a direct connection between the size of a body and 
its representative character. If the people are sufficiently represented in 
the lower branch of Congress under a system which allows but one repre- 
sentative to more than three hundred thousand inhabitants, it would 
seem that our state legislatures would not suffer in their representative 
aspect by a considerable reduction in size; municipal councils in numer- 
ous cities have been reduced to nine, five, or even three, members, 
without making them any less representative. Even a single public 
ofiSicial — ^the president, a governor, or a mayor — often more truly repre- 
sents public opinion than Congress, a legislature, or a city council. 

The size of the two houses is determined in different ways in different 
states. The constitution usually lays down some general rule or principle 
to guide the legislature in apportioning representatives and senators 
among the various political subdivisions; in Illinois, California, and a 
few other states, it even fixes the exact number of members in each house 
—a plan having the advantage of preventing an almost certain increase 
with every reapportionment, but also the disadvantage of "reducing 
periodically, both proportionally and absolutely, the representation from 

House Legislature After Six Years,”. iVai. Mun, Mev.j XZX, 511-514 (Sept., 1941); 
J; P. Sexming, ^^Unicameralism Passes Test” Nat, Mun, Bm,, XXXIII, 60-65 (Feb,, 
1944). 

^Tlie total membership of American, state legislatures in 1943 was: (1) senators; 
1,772; . (2) members of lower houses, 5,685; (3) members of Nebraska’s single house, 
63— total, 7,500. 
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the slower-growing sections of the state if reapportionment acts are 
passed every five or ten years. On the other hand, if such acts are not 
passed at stated intervals, the effect is to reduce proportionally the repre- 
sentation from the more rapidly growing communities. In most states, 
however, the size of the two houses is left to be determined, within broad 
limits, by the legislature itself. 

In establishing units of representation in the legislature, state con- 
stitutions and statutes follow no uniform rule. When the oldest states 
were formed, representation was based upon territorial units; towns 
and counties were usually allotted a substantially equal number of rep- 
resentatives; and no grave injustice resulted so long as marked differ- 
ences of population did not arise. As some towns or counties outstripped 
others, however, glaring inequalities of representation developed, some 
of which still exist. To remedy this situation, many states have adopted 
equal units of population as the basis of representation in one or both . 
houses, or in other ways have given increased recognition to populous 
communities. As a result, we frequently find an intermingling of terri- 
torial and population units in the same state. The situation today will 
appear more clearly if we review briefly the bases of representation in 
each branch of the legislature separately. 

In the lower house, the chief units of representation are towns in 
New England and counties in most of the other states ; and when dif- 
ferences in size are not recognized in the apportionment, gross inequali- 
ties in representation and a series of “rotten boroughs’’ result. This 
is especially true in Vermont, Connecticut, and Rhode Island. In Ver- 
mont, every town, regardless of size, is permitted one, and only one, 
representative. In Connecticut, every town has one representative, and 
towns with more than five thousand people have only two. In Rhode 
Island, each town is entitled to at least one member, and no place may 
have more than one-fourth of the total niunber of representatives. New 
Hampshire and Maine have given more recognition to populous towns. 
In New Hampshire, each town with more than six hundred inhabit- 
ants has at least one representative; towns with less than that number 
are represented in some sessions of the legislature and not in others. 
In Maine, each town with 1,500 inhabitants may elect one representa- 
tive; larger towns may elect from two to seven; and the smallest towns 
are grouped into classes having fifteen hundred population, each class 
electing one representative.^ In Massachusetts, on the other hand, towns, 
as such, are not represented. 

In most states outside of New England, the county is used in one 
way or another as the basis of representation. Where every county is 

1 For additional facts about the New England system of representation, see C. L. 
Jones, *The Rotten Boroughs of New England” No. Anier. Rev., CXCVII, 486-498 
(Apr.,- 1913) ; H. E. Dexning, “Town Rule in Connecticut,” Polit. Soi. Qim., IV, 
401-432. (Sept., 1889); L. W. Lancaster, “Rotten Boroughs and the Connecticut 
Legislature,” Nat. Mun. Rev., XIII. 678-683 (Bee., 1924) j 
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entitled to one representative, larger ones are usually given repre- 
sentation in proportion to population.^ In New York, every county 
except one (Hamilton) is given at least one representative. A similar 
system exists in Pennsylvania, New Jersey, Ohio, Iowa, and most of the 
Southern states. In about a dozen states, however, small counties are 
combined, and large ones are subdivided, into legislative districts of 
as nearly equal population as possible — as in Massachusetts, Illinois, and 
California, where all districts elect the same number of representa- 
tives. 

Turning to the state senates, we find that territorial areas are some- 
times, although not commonly, given equal representation. The county 
is the unit of senatorial representation most generally employed; and 
most states give some recognition to differences in county population, 
although restrictions are frequently placed upon the number of sena- 
tors permitted to the most populous counties. In a number of states, 
counties are grouped or subdivided into senatorial districts of substan- 
tially equal population, each selecting the same number of senators.^ 
Some interesting departures from these general rules may be noted. 
In Vermont, each county has from one to four senators, according to 
population. New Hampshire has the unique system of allotting one 
senator to each of the twenty-four districts into which the state is 
divided according to the proportion of direct taxes paid. Rhode Island 
has long been noted for its rotten borough system, which gave each 
town one senator only ; thus, West Greenwich, with five hundred inhabit- 
ants, long had the same senatorial representation as Providence, with 
250,000 people. A constitutional amendment of 1928, however, now per- 
mits Providence to elect four senators. A similar disparity of repre- 
sentation exists in New Jersey, South Carolina, and Montana, where each 
county, regardless of size, has one senator; and also in California, where 
. a slightly different arrangement exists. In that state, thirty-one counties 
of small population are grouped into thirteen senatorial districts ; each 
of the remaining twenty-seven, although there are great differences in 
population, forms a single district; and no district has more than one 
senator.® 

In a few states, notably Illinois, Minnesota, and North Dakota, there 
is but one series of districts for the election of members of the two 
branches of the legislature — a plan which has the advantage of per- 
mitting the development of some fairly permanent community interests 

1 Sometimes, however, a restriction is set up whereby no one county is permitted 
to elect more than a certain number or proportion of the members of the house. 

2 For example, in Massachusetts, Connecticut, Illinois, Minnesota, North Dakota, 
and Missouri. 

s California senatorial districts range in population (1940) from 9,923 (district 28, 
Inyo and Mono) to 2,785,643 (district 38, Los Angeles). Two-thirds of the popula- 
tion of the state elect three senators, but representatives of only thirteen per cent 
of the population have a majority in the senate, and thus can block passage of any 
bOl. See C. C. Young, The Legislature of CaUfornia, , . , (Bm Francisco, 1943) , 
Chap. II. 
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in legislative representation within particular areas.^ But as a rule the 
senatorial districts are different from, and larger than, the lower-house 
districts. It is not always the total population, however, that is taken 
as the basis of representation. Oregon, for example, includes only the 
white population; Arkansas and Indiana count only the adult male 
inhabitants; Maine, New York, and North Carolina exclude all aliens, 
and California excludes aliens who are not eligible to become citizens; 
Massachusetts and Tennessee base representation upon the number of 
qualified or legal voters.^ 

Whatever the basis of representation, the districts are almost always 
laid out by the legislature; and where population is the sole basis, the 
state constitution usually makes it the legislature’s duty to redistrict the 
state after each decennial federal census, or oftener, in order to keep 
the districts substantially equal in population, thereby giving a person’s 
vote as much weight in one part of the state as in another. Unfortunately, 
there appears to be no way by which the performance of this duty can 
be enforced by the courts when the legislature refuses or neglects to 
carry out the constitutional mandate.® Provisions designed to prevent 
or counteract any such legislative nullification of the constitution are 
found in very few states — Ohio, for example, where the governor, auditor, 
and secretary of state, or any two of them, are empowered to mark out 
legislative districts in accordance with definite rules set down in the 
constittition.^ In Maryland, like power is vested in the governor; and 
in California, in the lieutenant-governor, the attorney-general, the secre- 
tary of state, and the state superintendent of public instruction, acting 
as a reapportionment commission. Similar reapportionment boards were 
created in 1936 in Arkansas and South Dakota. 

But even where the legislatures live up to the constitution and peri- 
odically redistrict the state, they do not always act with scrupulous 
fairness. It not infrequently happens that the dominafit party in the 
legislature indulges in the partisan practice of gerrymandering the state. 
That is to say, the districts are so marked out as to give that party 
a fairly safe majority or plurality in as many districts as possible, 

Further details may be found in IlL Const. Conv. Bull, No. 1 (1920), *The 
Legislative Department,” and W. F. Dodd, State Government (2nd ed.), Chap. vi. 

2 In Texas, this last rule is applied only to the senate. 

3 At the beginning of 1941, the latest xeapportionment in as many as nineteen 
states ranged from 1840 to 1925; in seventeen of these, there has been no reapportion- 
ment for more than twenty years. In Illinois, the legislature has failed since 1901 to 
obey a plain constitutional mandate. On the unfortunate situation in that state, see 
A. Elson, 'Constitutional Revision and Reorganization of the General Assembly 
III. Law Bev., XXXIII, 15-31 (May, 1938). Gf. V. 0. Key, Jr., 'Trocedure in State 
Legislative Apportionment,” Amer. PoliL ScL Rev,, XXVI, 1050-1058 (Dec., 1932) ; 
D. 0. Walter, 'Reapportionment of State Legislative Districts,” III Law Rev., 
XXXVII, 20-42 (May, 1942) ; H. Farmer, Th& Legislative Process m Alabama; Legist 
lative Apportionment (University of Alabama, 1944) ; C. W. Shull, '‘Legislative 
Apportionment and the Law,” Temple Law Qitan, XVIII, 388-403 (June, 1944). 

^ A like provision (no longer in force) was invoked in Missouri in April, 1921, 
and was also included in the proposed Illinois constitution of 1922. See J. M. 
Mathews, American State Government, 155, note 10. 
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while the voters of the chief minority party are crowded into as few 
districts as possible, where they will be in an overwhelming majority. 
This practice, of course, seriously impairs the representative character 
of the legislature; usually it deprives minority parties of the .representa- 
tion to which they are entitled in the body which formulates public 
policy for the entire state. To check this propensity on the part of legis- 
latures, and to limit in other respects their discretion in laying out 
legislative districts, stringent provisions controlling the apportionment 
of representation appear in the constitutions of many states. In Illinois, 
for example, a definite rule is laid down to the effect that the senatorial 
districts, which are the bases of representation in both houses, shall 
be formed of contiguous and compact territory, bounded by county 
lines, and shall contain as nearly as possible an equal number of in- 
habitants. In some states, notably Wisconsin, Michigan, and Indiana, 
the courts have been very strict in construing such constitutional limi- 
tations and have declared apportionment acts invalid which, in the 
opinion of the court, did not sufficiently comply with the constitutional 
requirements. On the other hand, the courts of New York, Illinois, and 
Kansas have been reluctant to interfere with the legislature’s discretion, 
and so have declined to invalidate apportionment acts unless the con- 
stitutional requirements appeared to have been wholly disregarded. 

Discrimination Against Urban Communities 

A further feature of legislative representation is the frequent discrimi- 
nation in one or both branches in favor of rural counties and against 
large urban communities, especially in California, Illinois, Maryland, 
Missouri, Michigan, New Jersey, New York,^ Pennsylvania, and Rhode 
Island. Cook county (Chicago), for example, with more than one-half 
of the population of Illinois, is allowed only about thirty-seven per 
cent of the members of either house; Wayne county (Detroit), with 
over one-third of the population of Michigan, has only seven out of 
thirty-two senators and twenty-seven out of one hundred members of the 
house; Los Angeles, San Francisco, and Alameda counties, in California, 
with more than half the population of the state, have only one senator 
each out of a total of forty. This sort of discrimination is not always 
directed against a single populous city. Often it happens that the urban 
districts, taken as a whole, are greatly under-represented in the legislature 
in comparison with the rural sections, especially when every county (or 
town), irrespective of size, is granted at least one member, as is the case in 
the lower hpuse in Vermont and ^Connecticut, and in the New Jersey 
senate. 

In justification of these and similar discriminations, one often hears it 

1 The New York reapportionment act of 1943 increased the number of assemblymen 
from New York City from 62 to 67, and that of senators from 22 to 26. Even so, the 
metropolis, with more than fifty-three per cent of the population of the state, has 
less than forty-five per cent of the legislative membership. 
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said that cities, being industrial centers, are hotbeds of radicalism, while 
conservatism is found chiefly in agricultural communities, and that there- 
fore, in order to check radicalism, the agricultural areas should be given 
greater proportional representation in the legislature. Besides, there is 
a prevalent feeling among practically all classes in the less thickly settled 
portions of a state that no one county or city should be able to control 
the legislature, a thing which might easily happen if all portions of the 
state were represented on a strict population basis. Naturally, this feel- 
ing has been capitalized by politicians from the rural districts, who, fear- 
ing the domination of the state government by the “city crowd, with 
consequent diminution of their own influence and prestige, seek to check 
in every way the granting of strictly proportioned representation to the 
urban centers. The discrimination against cities in Delaware and Rhode 
Island goes far toward explaining the opposition in the legislatures of 
those states to all political changes designed to increase the power of 
the popular majority and to reduce the influence of sparsely populated 
towns and counties. For example, direct primaries are opposed in those 
states because the abandonment of the convention system of making nomi- 
nations would probably end the control of nominations for the legisla- 
ture by the rural districts. The initiative and referendum are similarly 
objected to because they, too, would tend to weaken rural control over 
the legislatures. 

On the other hand, it is argued that to deprive one section of the 
state of its proportionate representation in the legislature is to violate 
a fundamental principle of American democracy by substituting minor- 
ity rule for majority rule; that the trend of American constitutional 
development from the colonial period to the present has been away from 
the territorial basis of representation to a populational basis, such dis- 
criminations as remain being merely vestigial appendages; and that 
those who attempt to justify discriminations on the basis of a distinction 
between radicalism and conservatism either are ignorant of or disre- 
gard the fact that some of the most conspicuous of radical movements 
in American history— the granger movement, greenbackism, populism, 
free-silverism, and the more recent Non-Partisan League movement — 
have had their origin and found their largest numbers of adherents in 
the distinctively agricultural sections of the country. As a matter of 
fact, neither the urban nor the rural portions of the country can justly 
be charged with being the exclusive habitat of either radicalism or con- 
servatism. Moreover; it should be remembered that the radicalism of 
yesterday is likely to become the conservatism of tomorrow, and that to 
cheek unduly what is regarded by some people as radical today may 
prove a serious bar to the progress of the state in years to come.^ 

^ B. 0. Walter, ^'Heapportionment and Urban Representation.” Annals of Amer. 
Acad, of Polit. and Soc. GXCV, 11-20 (Jan., 1938), and “Representation of 
Metropolitan Districts,” Nat. Mm. XXYII, 129-137 (Mar., 1938> 
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Social and Economic Groups 


Despite oft-expressed opinions to the contrary, our state legislatures 
are probably fairly representative of the different social and economic 
groups existing in the states.^ Every degree of education is found, and 
in some legislatures the proportion of members who have had a high- 
school, college, or university education is at times considerably greater 
than that prevailing among the people generally. Almost every profes- 
sion is represented, and almost every conceivable business activity, al- 
though lawyers and farmers usually outnumber the members of other 
vocations. 'With the farmer sits the artisan, with the banker sits the 
union labor agitator, with the manufacturer sits the small shopkeeper, 
with the preacher sits the saloon-keeper, with the professional specialist 
sits the jack-of-all-trades.” 

The majority are men in the prime of life, between forty and sixty 
years of age; although now and then a young man barely a voter, or an 
octogenarian, appears. Every phase and degree of political experience 
is represented also: "those who have been only Voters, those who make 
politics a business; those who are ardent partisans, and those who are 
politically torpid; the conservative and the demagogue — all are inter- 
mingled in these representative bodies.’^ ^ Seventeen Negroes sat in the 
legislatures of nine states in 1937.® Even foreign-born citizens are well 
represented.^ And since the adoption of national woman suffrage, women 
legislators have appeared in increasing numbers; in 1940, a total of 140 
women were elected members of legislatures in a total of twenty-nine 
states. y. 


y Suggestions 


for Proportional Representation 


No one can successfully contend, however, that all shades of political 
opinion at present find representation in our legislative bodies. With 
few exceptions, senators and members of lower houses are chosen in small, 


^ An interest!]^ study of the personnel of the legislatures of Ohio, Vermont,, 
Indiana, and Missouri a generation ago is to be found in S. P. Orth, “Our State 
Legislatures,^^ Atlantic Mo., XCIV, 728-739 (Dec., 19()4), reprinted in P. S. Reinsch, 
Readings on American State Government, 41-56. Cf. C. S. Hyneman, “Who Makes 
Our State Laws?,” Polit. Sci Qmr,, LV, 556-581 (Dec., 1940) — a study of personnel 
in thirteen legislatures between 1925 and 1935. 

2 Orth, op* cit. Further facts upon iegMative personnel in various states may be 
found in R. Luce, Legislative Assemblies, Chaps, xiv-xv; Southwestern Soc. Sci. 
Qtwir., XII, 24-34 (June, 1931), on Louisiana; TJniv. of Chicago Law Rev,, 111, 
104-188 (Dec., 1935), on Illinois; Nat, Mun, Rev., XII, 536 (Sept., 1923), on Oregon; 
ibid., XII, 654 (Nov., 1923), on Texas; ibid., XXIX, 623-532 (Aug., 1940), on New 
York; ibid., XXX, 268-274 (May, 1941), on Ohio; Amer. PoliL Sci. Eeo., XXXII, 
51-66, 311-331 (Feb., Apr., 1938), on Indiana; Annals of Amer. Acad, of Polit, and 
Soc. Sci., CXCV, 1-123 (Jan., 1938), oh California, Missouri, New Mexico, and Penn- 
sylvania; and State Uooerwment, XIII, 45-47 (Mar., 1940), on Florida. 

3 Illhaois, Indiana, Kansas, Nebraska, Michigan, New Jersey, New York, Penn^l- 
vania (five), and West Virginia. U, S. News, Nov. 23, 1936, p. 10. 

^ The New Mexico legislature has frequently had translators and interpreters to 
enable “native” members of the lower house to read bills and debate measures in 
Spanish. 
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single-member districts,^ with the candidate who secures a simple pm- 
rality of the popular vote winning the seat.^ In any district there is likely 
to be a large minority — even a majority when the votes are divided 
among the candidates of three or more parties — ^that has no spokesman of 
its point of view in the legislature; and in the aggregate such ^'unrepre- 
sented’^ elements in a state may be both numerous and important.^ A 
remedy often suggested is the adoption of proportional representation, 
under which members of the two houses would be chosen from districts 
returning at least five, and seats would be allotted in accordance with 
the strength shown by the various parties at the polls. A Proportional 
Representation League has long urged the introduction ,of such a plan 
in state and local governments; the successive groups of political scientists 
that have formulated and periodically revised the National Municipal 
League’s ^^model state constitution” have consistently advocated the same 
thing; and some popular sentiment favorable to the device has been 
created. Its actual use in this country, however, has as yet been confined 
to a very limited number of municipalities.^ 

Unquestionably the proportional system would produce a state legisla- 
ture more truly reflecting all currents of political opinion than does the 
small, single-member district, with election by plurality vote; and if it 
be considered '‘that a body whose main business is the translation of 
public opinion into law ought at all costs to be of this broadly represen- 
tative character, the argument for R.” may be regarded as 
conclusive. But the supposed need or desirability of giving special repre- 
sentation to every considerable group or interest in the state can easily 
be over-emphasized. However desirable such a plan may be in European 
countries with their racial, religious, and other minorities, in the United 
States direct representation of racial, religious, social, or economic groups 
can hardly be looked upon as an unmixed blessing. In point of fact, one 
does not have to go far to discover evidence that a group or interest which 
is not directly represented in our state legislatures does not, on that 
account, become wholly inarticulate or devoid of political influence, fur- 
thermore, if the system should tend to multiply political parties, as has 
happened in European countries, the result would hardly be greeted 
with enthusiasm. At all events, the thing that one would like to see 

1 la Ohio, when, a county is entitled to more than one senator or representative, 
the entire number is elected at large. A similar rule prevails in Wyoming. On the 
unique Illinois system, see W. F. and S. H. Dodd, Government in Illinois (Chicago, 
1923), 115-119. 

2 In Vermont, an absolute majority of all votes is required. This often results 
in balloting extending over several days. 

s '"Unrepresented,^^ of course, only in the sense that they are not represented by 
members of their own choosing, 

^For the list, see p. 215, note 3, above. On New York City^s experience with the 
plan, see G. H. McCaffrey, '"Proportional Representation in New York City,’' Amer. 
Polit. Sd, Rev,, XXXlll, 841-852 (Oct., 1939) ; also Nat. Mun. Rev., XXVI, 609-610 
(Dec., 1937); XXVII, 39-45, 52-56 (Jan., 1938); XXVIII, 744-745 (Oct., 1939); 
XXVIII, 880-887 (Dec., 1939); XXX. 731-736 (Dec., 1941); and XXXII, 619-624 
(Dec., 1943). 
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before taking any final stand on the issue would be an experiment carried 
out by at least one or two states, even as Nebraska is now experimenting 
with a legislature composed of a single house.^ 
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In electing the members of the lower house of its legislature, Illinois, it may be 
noted, employs a plan known as cumulative voting. Each senatorial district is 
entitled to three, members of the body, and the voter may cast one vote for each of 
three candidates, a vote and half for eada of two, or three votes for one. If enough 
voters of minority opinion cumulate their' ballots upon a single candidate, they may 
Succeed in electing him— which, to that limited extent, results in minority, or pro- 
portional, representation. 
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THE LEGISLATURE — POWERS AND LIMITATIONS 

In the state, legislature, as in a great power-station, is generated the 
energy which sets in motion and drives most of the machinery, not only 
of the -state government, but of county, municipal, and other local 
governments as well. The state constitution creates numerous execu- 
tive and administrative offices, and to some extent prescribes their func- 
tions; it establishes courts, and to some extent defines their jurisdiction; 
it provides for certain organs of county and other local government, and 
to some extent outlines their powers and duties. But the articles relating 
to these several phases of state and local government are seldom self- 
executing; usually they require supplementary legislation. Administra- 
tive officials, for example, have little to do until the legislature enacts 
laws for them to administer; the courts cannot adjudicate the rights of 
individuals (save as these rights may be specified in the constitution or 
grounded upon the common law) until the legislature defines them ; 
county, city, and other local-government units are intimately dependent 
upon the legislature, and often cannot function until that body has 
enacted necessary laws. 

The legislature fills out the judicial and local organization of the 
state from whatever point the state constitution leaves it; regulates, 
wholly or in part, the jurisdiction and procedure of the various state and 
local courts; defines crimes and their punishment; supplements the con- 
stitution's bill of rights by further defining the civil rights of citizens 
and aliens; regulates the ownership, use, and disposition of property, the 
making and enforcement of contracts, the conduct of professions and of 
many business and industrial enterprises, especially those carried on by 
corporations; enacts laws having to do with the relations of husband 
and- wife, and other domestic relations; provides for a system of free 
public schools, and for charitable and penal institutions; regulates pri- 
maries, elections, and the organization and operations of political parties; 
passes acts restricting rights of liberty and property in the interest of 
public health, morals, safety, and the general welfare; authorizes taixa- 
tion for the support of state and local governments ; appropriates definite 
sums to be expended by each department or activity of the state govern- 
ment; and authorizes the incurring of indebtedness by both state and 
local governments.^ 

addition to striettly legislative fimctiotts/ some of a non-legislative character 
are assigned to the legislature in every state. For example, the consent of the senate 
is required for the appointment of certain officers nominated by the governor, -and 
sometimes for their removal as well;" the' judges of the highest state court, and-some 
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/ 

The Legislature's Powers \/ 

Even this broad enumeration merely suggests the scope, variety, and 
importance of state legislative activities. Nevertheless, one may pore over 
one’s state constitution from beginning to end without discovering any 
list of the kind. For, in every state the legislature has all legislative 
power not granted elsewhere, not prohibited to the states by the na- 
tional constitution, and not expressly or impliedly withheld by the state 
constitution; and no comprehensive enumeration of its powers is ever 
attempted. To be sure, one will come across clauses in almost every 
constitution which expressly confer certain specific powers. But these 
direct grants are exceptional, and have been deemed necessary because 
of special circumstances — in some instances, in order to offset the effect 
of court decisions in interpreting general phrases in the constitution, 
such as '^due process of law”; at other times, as a precaution against 
a possible future judicial denial of power. Outside of instances of this 
kind, however, the powers of the legislature are seldom specified; as 
a part of the general powers of the state, they are residual and un- 
enumerated. 

One of the so-called residual and inherent powers possessed by our 
state legislatures deserves special emphasis, namely, the police power — 
^'that vital power of the American state to legislate for the public wel- 
fare.” More specifically, ^fit is the ’power of the state to restrict the indi- 
vidual’s freedom of action, or free use of his property, in order to protect 
the health, safety, morals, good order, convenience, or general welfare of 
the state.” ^ In exercising this important power, the legislature may re- 
strict the ordinary rights of liberty and property enjoyed by the indi- 
vidual in almost any manner and to almost any degree, so long as the 
federal Supreme Court is satisfied that such restrictions do not amount 
to a deprivation of life, liberty, or property without due process of 
law.^ Statutes based upon the police power have multiplied in recent 
decades until they have become almost legion, and the end is not in 
sight. Examples are to be found in our laws regulating the manu- 
facture and sale of intoxicating liquor, explosives, fireworks, and 


of inferior courts, are chosen by the legislature in Vermont, Rhode Island, Virginia, 
and South Carolina; in about one-third of the states, judges of the state courts may 
be removed by a vote of the two houses of the legislature ; impeachment proceedings 
originate in one branch of the legislature and are generally tided by the other, al- 
though judges of some of the highest courts may be added, as in New York; in some 
states, the legislature also appoints certain of the coxmty and town officers, and takes 
part in the appropriation of town and county funds; and in a number of states the 
legislature serves as a canvassing board in connection with the election of certain 
state officers. See J. B. Smith, ‘^Judicial Functions in Legislative Bodies,’^ Va. 
Law Rev,, XLVII, 417-471 (Feb., 1941); H. Weihofen and M. Radin, ^‘Legislative 
Pardons,” Calif. Law Rev., XXVII, 371-386 (May, 1939). 

^R. E. Cushman, “The Supreme Court and the Constitution,” Public Affairs 
Pamp/ito, No. 7 (1936), 16-17. 

2 T^ Powell, “The Supreme Court and the State Police Power, V a. Law Rev., 
XVII, 529-556, 653-675, 765-799 (Apr., May, June, 1931). 
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iSrearms ; in laws for the suppression of lotteries, gambling, vice, and im- 
moral entertainments; in laws licensing the sale of liquor and regulating 
various trades, industries, and professions; in pure food and drug laws; 
in laws authorizing quarantine and other health regulations ; and in laws 
authorizing cities and other municipal corporations to suppress nuisances 
and to enact health, building, zoning, billboard, traffic, and a multitude of 
other ordinances. 

y 

Constitutional Restrictions Upon the Legislature 

Despite the fact that the ‘ legislature is an exceedingly important and 
useful organ in every state government, it has been looked upon by people 
generally as more or less of a necessary evil, which ought to be sys- 
tematically curbed and checked; and constitution-makers have commonly 
taken the same view. Admittedly, the history of American state legisla- 
tures contains much to account for, if not to justify, the current notion 
that they are inefficient and untrustworthy; and practically every state 
constitution adopted since the early nineteenth century has testified, in 
the number and variety of the restrictions imposed upon the legislature’s 
activities, to the unfortunate experiences of the past, when legislatures 
had practically a free hand. These restrictions have, in some instances, 
only aggravated the former difficulties ; in others, they have even raised 
new ones. Many such limitations have served their purpose and hence 
outlived their usefulness; many more are_ futile, either because of the 
ease with which they can be evaded or because they do not go to the 
root of the evils which they were designed to eradicate. For the sins of 
past generations of lawmakers, many unoffending legislatures are today 
so hobbled and shackled as not only to prevent them from doing serious 
harm, but also to make it impossible for them to achieve the good that 
otherwise might result from their work*^ 

In the earliest state constitutions, practically no limitations were 
placed upon legislative activity other than those contained in the bill 
of rights; on the other hand, those documents furnish abundant evi- 
dence of the high popular esteem in which the legislature was then held. 
For example, in many states the legislature elected the governor, other 
important executive officers, and also the judges of the courts. Further- 
more, in only three states (New York, Massachusetts, and South Caro- 
lina) was a veto upon legislation conferred upon the governor or some 
other authority. 

In the state constitutions of today, these conditions are almost com- 
pletely reversed everywhere outside of New England, where, with the 

3- Most of the express restrictions upon the states found in the national constitu- 
tion (Art. I, § 10, and the Fourteenth Anaendment), together with the implied limita- 
tions on the power of the states over foreign and interstate comnaerce and 
bankruptcy, are, in practical operation, primarily restrictions upon the state legis- 
latures. See pp. 77-84 above; also W. F. Dodd, State Government i2ud ed.t 19&), 
Chap. V. 
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exception of a few restrictions on financial powers and some general 
directions to provide for education and the militia, the legislatures retain 
almost all of their early freedom. In the newer constitutions, especially 
in the West and South, one finds — ^in addition to the provisions of the 
bill of rights guaranteeing fundamental personal and property rights 
against legislative impairment, and in addition likewise to a veto on legis- 
lation given the governor in every state except North Carolina — a for- 
midable array of specific limitations. Sonoie of these take the form of 
provisions specifying the number, method of selection, duties, and powers 
of important state and county officers (provisions which sometimes go so 
far as to fix salaries and prescribe terms of office), with the result that 
such arrangements are placed almost entirely beyond the power of the 
legislature to change, and short-ballot reform through legislative action 
(even if legislatures were favorably disposed) is made almost or entirely 
impossible. Detailed provisions relating to numerous other matters over 
which the legislature at one time had jurisdiction — such as changing 
county seats and granting divorces — ^removes them likewise, at least in 
part, from the sphere of legislative action; it so removes them altogether 
in states where the courts have most fully applied the doctrine of implied 
or resulting limitations. 

According to this doctrine, every provision of a state constitution 
should be construed as limiting legislative power to the greatest possible 
extent. The result in probably a majority of the states is that, whereas in 
theory the legislature has all legislative power not denied to it by the 
terms of the national and state constitutions, in practice it has tended to 
become a body having only strictly delegated powers, much like the 
municipal council described in a later chapter.^ Few factors have con- 
tributed more to deaden popular interest in the work of the legislature, 
and to deprive the state of the services of its best qualified citizens, than 
this shriveling of legislative power through express constitutional re- 
strictions, reenforced by narrow judicial canons of interpretation.^ In 
some states, this doctrine of implied or resulting limitations has been 
applied even to express grants of power to the legislature, thus still 
further curtailing the authority of that body when no sucE result had 
been contemplated or intended by the constitution-makers. Nebraska 
furnishes a striking illustration of this sort of narrow constitutional 
interpretation. The Nebraska constitution of 1875 provides that the legis- 
lature shall have authority to establish reform schools for children 
under sixteen years of age; and the courts have construed this as re- 
stricting the legislature to the establishment of reform schools for such 

1 See Chap, xtix below. 

2 For excellent discussions of the powers of the state legislatures as affected by 
judicial Canons of construction, see IIL Con$t, Conv. BtiM., No. 8 (1920) , ^The 
Legislstive Department,” 578-5^; E. Freund, *The Problem of Adequate Legis- 
lative Power Under State Constitutions,” Acad, of Polit. Sd. Proceedings, V, 98-126 
(1914); W. F. Dodd, “The Functions of a State Constitution,” PoKt. Sci. Quar., 
XXX, 201-221 (July,. 1915). 
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persons only, and as preventing it from establishing such schools for 
persons over the age mentioned.^ This tendency on the part of the courts 
might to some extent be checked, remedied, or counteracted by formulat- 
ing in the constitution itself a new rule of judicial construction which 
would at least make it easier for judges to adopt a more liberal view of 
legislative powers. The Oklahoma constitution of 1907, in point of fact, 
does seek to prevent the drawing of implied limitations from provisions 
not intended as such, by declaring thai ^The authority of the legislature 
shall extend to all rightful subjects of legislation, and any specific grant 
of authority in this constitution upon any subject whatsoever shall not 
work a restriction, limitation, or exclusion of such authority upon the 
same or any other subject or subjects whatsoever.^^ ^ 

Direct Restrictions 

Most direct constitutional limitations on the legislature relate to (1) 
financial powers, (2) the enactment of special, local, or private laws, 

(3) legislative procedure and the form in which bills shall be enacted, 

(4) the frequency and length of legislative sessions, and (5) the use of 
the initiative and referendum. 

Lmm A.mong financial limitations, one finds sections requiring all taxation 
powers: to be Uniform upon all kinds of real and personal property according 
to valuation, or else permitting classification of different kinds of prop- 
erty and requiring that the rate of taxation be uniform within each 
class; clauses forbidding the legislature to exempt counties, or other 
local governments, from their share of the state taxes, or to exempt 
irii persons or corporations from taxation ; clauses prohibiting the appropria- 
tion of money to private or sectarian schools, or to religious institutions; 
and sections limiting the period for wdrich appropriations may be made, 
and prohibiting extra compensation to any public officer, agent, or con- 
tractor, or the payment of any claim against the state not expressly 
authorized by law. All but thre^ states (Connecticut, New Hampshire, 
and Vermont) prohibit the loan or pledge of state credit to private enter- 
prises or to local governments, or to both; and also forbid the state to 
subscribe to the stock of private corporations, or to assume the liabili- 
ties of individuals, associations, or corporations (and of local govern- 
ments as well in about one-third of the states) unless such liabilities have 
been incurred in repelling invasion. Some constitutions specifically men- 
tion railroads, canals, and telegraph companies as coming within the 
foregoing inhibition. 

debted^" Especially important are the constitutional limitations on the power 
ness of the legislature to incur indebtedness,® These, as well as some of the 

1920, a constitutional amendment raised this age limit to eighteen years. 

2 See in this connection Professor Freunds suggested remedy, in Acad, of Polit. 

Proceeding's, V, 125 (1914), 

^ 111. Const, Cont;. PnZZ., No. 4 (1920), ^^State and Local Taxation, 247-262, 
288-303. 
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restrictions just mentioned, have grown out of the reckless extravagance 
with which many legislatures, during the second quarter of the last 
century and in the Reconstruction period in the Southern states, poured 
money into works of internal improvement, such as turnpikes, canals, 
and railroads, and also involved their states in the banking business. 

Most states now permit legislatures to authorize loans in only compara- 
tively small amounts, and only in order to meet casual deficits or 
temporary emergencies. The amounts thus permitted range from fifty thou- 
sand dollars in Maryland and Rhode Island to two million in Idaho, the 
usual figure being five hundred thousand dollars or less. Furthermore, 
special conditions are sometimes imposed on borrowing; for example, the 
making of adequate provision by law for a tax to cover the interest and 
principal, or requiring repayment within a specified period, or making 
it necessary to obtain a two-thirds or three-fourths vote of all members 
of the legislature. Indebtedness in excess of the constitutional limit 
may be incurred in about one-third of the states, provided the action of 
the legislature authorizing the debt is approved in a popular referendum. 
Counties, cities, and other local governments in more than half of the 
states are similarly subject to constitutional debt limitations, and the 
legislature is therefore incapable of extending their borrowing powers. 

This, in turn, is largely responsible for the rise of special taxing districts. 

Maryland, West Virginia, and New York have adopted constitu- 
tional amendments, and Nevada has a statutory rule, materially (c) Ap- 
restricting the freedom of the legislature in making appropriations, thne^^^' 
The budget of state expenditures is prepared by the governor, and 
is then submitted to the legislature, whose right to make changes in 
the governor's financial program has been sharply curtailed. In most 
states, however, the legislature has practically a free hand in appropriat- 
ing the state’s revenues.^ Lastly, in all but nine of the states the gov- 
ernor has been given the right to veto, or to reduce, separate items 
in appropriation bills, as a fuither means of checking legislative ex- 
travagance; and inasmuch as the legislature is seldom able to overcome 
an executive veto or alteration, the device proves very effective. 

Another group of restrictions has to do with “class legislation’^ and lafieg- 
with local, special, or private laws, i.c., laws which apply to, or are for 
the benefit- of, some particular person, corporation, or locality, or which 
are not of general and uniform application throughout the state, or which 
do not apply to all persons or corporations included in some authorized 
classification. The control of special legislation is one of the most dijE- 
cult problems that have confronted constitution-makers. Without some 
restriction, there is a wide field for favoritism and corruption; and muck 
of the time of the legislature is likely to be frittered away in the con- 

1 For details on the Maryland budget system, see H. S. Chase, *The Budget 
Amendment to the Maryland Constitution,” Nat, Mun. Rev., Nl, 395-398 (May, 

1917) ; and A. E. Buck, “Operation of the Maryland Budget,” Aw^r. Polit. 8ci. Rev., 

XII, 514-521 (Aug., 1918). 
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sideration of petty matters.^ As a result of the evils arising in many 
states from lack of restraints at this point, most constitutions now con- 
tain provisions designed to prevent special legislation, or at all events 
to restrict the number and variety of special or local laws that may be 
enacted. 

The most common ways of dealing with the problem of special legisla- 
tion are (1) to prohibit special, local, or private laws on any matters and 
in all situations which can be covered by a general law; ^ (2) to require 
that all general laws, or laws of a public nature, be uniform in their 
operation throughout the state; and (3) to list, in the constitution 
itself, the subjects which may not be dealt with in special or local laws* 
Thus we find legislatures expressly forbidden to pass special laws grant- 
ing divorces; locating or changing county seats; regulating county and 
township affairs; granting or amending corporate charters; and grant- 
ing to any corporation, association, or individual any special or exclusive 
privilege, immunity, or franchise. In many instances, these restrictions 
have had a very salutary effect. Nevertheless, a great amount of special 
legislation continues to be enacted; for legislatures have found ingenious 
ways of evading the supposed restraints. The legislatures themselves, 
however, are not wholly to blame; much special legislation is enacted 
at the behest, and because of the importunities, of the people of some 
locality, or of representatives of some special interest. 

The growing complexity of legislative problems and the diversity 
of local needs seem, indeed, to warrant some relaxation of the rules 
restricting special legislation.® Unfortunately, no really effective mode 
of properly safeguarding the public interest, while at the same time 
allowing the legislature a reasonable degree of freedom, has yet been 
devised. Perhaps a plan embodied in the Michigan constitution of 1908 
comes nearest to being a satisfactory solution. Under it, the legislature 
is prohibited from passing any local or special act in any case where 
a general law can be made applicable ; and whether a general act can be 
made applicable is for the courts to decide, rather than the legislature 

Illinois, between 1862 and 1870, private and special legislation evil 
grew to such proportions that practically the entire time of the general assembly 
was devoted to the enactment of private and special laws, while measures of public 
interest were in many instances stifled or passed without due consideration.^^ Co?^- 
stitutional Conventions in Jfeois (Springfield, 1920), 21. At the present time, North 
Carolina probably furnishes the worst example of practically unrestricted legislative 
freedom in enacting local or special laws. See E. Freund, Legislative Regulation 
(New York, 1932), Chap, iii; Mass, Const. Conv. Bull, No. 34, '^Special Legislation” 
(1918); V. 0. Key, Jr,, ^The Problem of Local Legislation; Examples from Mary- 
land,” Siaic Government^ XIII, 109-110, 118-119 (June, 1940). In the article men- 
tioned, Professor Key shows that during the past twenty yearn between fifty and 
®ixty-five per cent of all acts passed by the Maryland legislature, from session to ses- 
sion, were of a local nature. Cf, H. Parmer, Local and Private Legislation in Alabama 
(Pamphlet, ’University, Ala., 1944). 

^ Where the state courts hold that the legislature is the sole judge of whether a 
situation can be covered in a general law, this kmd of restriction has proved very 
ineffective, 

5 See C. L, iSoum, Statute Law-Making j 43; H, R, Trusler, Hasty and Local 
Legislation,” Amer, Lati? Eey., LX, 362-373 (May-June, 1926). 
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itself, as is the practice in many states.^ Furthermore, local or special 
laws must receive a two-thirds vote in both houses of the legislature, and 
are not to take effect until approved by a majority of the electors voting 
thereon in the district to be affected. 

The constitutional limitations relating to legislative procedure and 
to the form in which bills are passed are designed, for the most part, to 
guard against surprise, to secure reasonable deliberation and publicity, 
and to insure, in some degree, a sense of responsibility on the part of the 
lawmakers.^ Among the restrictions belonging to this general class are 
clauses requiring (1) that all bills and their amendment be printed 
a certain number of days before final action is taken, although very often 
the rule is not observed in practice; (2) that every bill be read at large 
or at length on three different days, although where all bills have to be 
printed this serves no useful purpose, consumes a large amount of time, 
and in actual practice is commonly disregarded; (3) that a yea and nay 
vote be taken on the passage of all measures, a rule which also is fe^e- 
quently disregarded ; ^ (4) that no act embi'ace more than one subject, 
which shall be clearly indicated in the title; and (5) that statutes be 
not amended or revived by reference merely, but rather that all portions 
amended or revived be included in full. 

In Illinois, this last requirement, through judicial construction, has 
resulted in nullifying laws not expressly amending former acts but so 
altering the effect of a previous law that the two acts have had to be 
read together in order to find the law upon the subject. This rule — 
which has been followed by the state supreme court since 1900 — gives 
the court the very great power of determining in each case whether an 
act is sufficiently distinct from previous legislation to be upheld as an 
independent statute, or whether it so affects previous legislation as to 
amount to an amendment thereof, in which case the act comes within 
the constitutional requirement relating to amendments. ^^With the large 
mass of statutes in force at any given time, it is possible to hold that 
practically any new piece of legislation is amendatory of earlier legisla- 
tion; and with no definite principles laid down for 'the guidance of the 
general assembly ... the rule sets up practically a guessing contest be- 
tween the general assembly and the supreme court in which the supreme 
court has the last guess.” Such a result was, in all probability, neither 
foreseen nor intended by the framers of the Illinois constitution.^ 

By reason of the foregoing, and numerous other, limitations directly or 
indirectly placed upon legislative procedure — some of which, as in Illi- 
nois, have Been enlarged by judicial construction — ^pitf alls exist in almost 

1 A similar restiictiGn e3<:ists in Alabama, Kansas, Minnesota, and Missouri 

2 P. S. Reinsch, American Legislatures and Legislative Methods, 134 if. 

^ To save much of the time otherwise consumed in roll-calls for yea and nay votes, 
Alabama, Calif ornia, Iowa, Louisiana, Michigan, Minnesota, Nebraska, Texas, Vir- 
ginia, and Wisconsin have installed a system of electrical voting in one house or both. 
See A. Kelley, 'Tlash Voting in Wisconsin ” /Sta£e Government^ III, 718 (Oct., 1930). 

^ 111. Const, Conv. Bull., No. 8 (1920), “The Legislative Department,” 558. 
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every direction, and some of them may easily be overlooked in the most 
carefully planned legislation. Not without reason has lawmaking been 
characterized as a hazardous occupation.^ 

Legislative Sessions 

In early days, it was customary to provide for annual elections and 
for annual sessions of the legislature; at present, however, legislators are 
elected every year only in New Jersey;^ and only five states (Rhode 
Island, Massachusetts, New Jersey, New York, and South Carolina) have 
annual sessions. In forty-three states, sessions are biennial, with the pro- 
vision that special sessions may be called at any time.® About three- 
fourths of the states now limit, in one way or another, the period during 
which the legislature may sit. With variation from forty days in Wyo- 
ming to five months in Connecticut, the most common limit is sixty days 
or thereabouts, which is the rule in some twenty states. In a few other 
states there is no absolute limitation, but after the expiration of a 
certain period the legislators receive no pay, or their compensation is at 
a reduced daily rate.^ 

These restrictions arise from a desire to compel legislators to per- 
form their work with dispatch; also from a hope of reducing the 
quantity of poor legislation, and of saving the state from the evils of 
over-legislation generally. It has been thought that, with less frequent 
sessions, subjects of major importance would absorb the interest of the 
legislators and tend to crowd out trivial matters or matters of merely 
personal or local interest; that, at all events, with the length of ses- 
sions definitely limited, the amount of poor legislation would be pro- 
portionately reduced; and that, meeting more rarely, the legislature 
would attralct greater public attention, and thus become a more invit- 
ing field of activity for men of ability. Extended experience with such 

^ See F. E. Horack, ^Constitutional Limitations on Legislative Procedure in West 
Virginia,’^ West Va. Law Qmr., XXXIX, 294-322 (June, 1933); C, Luce, Judicial 
Regulation of Legislative Procedure in Wisconsin,^' Wis. Law Rev., 439-460 
(July, 1941). 

2 New York had annual election of members of the lower house until a constitu- 
tional amendment of November, 1937, lengthened the term to two years. In Massa- 
chusetts, biennial sessions were substituted for annual sessions by a constitutional 
amendment adopted in 1938; although in November, 1944, the voters decided upon a 
return to annual sessions {Nat. Mun. Rev., XXXIII, 619-620, Dec., 1944). Alabama, 
in 1939, adopted an amendment providing for biennial sessions (beginning in 1943), 
in place of the former quadrennial sessions. 

« Special sessions were particularly numerous in 1933 and 1934 (forty-three in the 
first year and thirty-eight in- the second) on account of the need for dealing with 
depression problems, and also the situation created by the repeal of the Eighteenth 
Amendment; and in 1936 (forty-six in all), for the shaping of state legislation to 
meet requirements of the federal social security program. 

■^The regular compensation of legislators in twenty-six states runs from three 
dollars a day during legislative , sessions m Kansas up to ten dollars a day in nine 
other states. The remaining states pay salaries ranging from 1300 for two years in 
Connecticut to $2,500 a year in New York and $3,000 a session in Pennsylvania. In 
addition to per diem or other compensation, all states provide mileage allowanries 
for transportation. The Booh of the States, l$4$-44, p. 137. A table showing length of 
legislative sessions is given in ihfd., 138; 
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limitations, however, has clearly and repeatedly demonstrated their 
futility. When circumstances require, or public opinion demands, a con- 
siderable amount of legislation, and the time in which to enact it is 
rigidly restricted, effort will commonly be made to crowd it all into the 
allotted period, with the inevitable result of many measures crude in tjie 

. . limited 

form and ill-digested in content. On exceptionally controversial subjects, sessioa 
too, a legislature so hurried is tempted to abdicate its responsibility by 
passing inadequately considered bills, leaving it to the governor to decide 
whether they shall become laws. Indiana furnishes an illustration in 
point. Legislative sessions in that state are restricted to a total of sixty- 
one days, including holidays and Sundays. The routine work of organ- 
ization consumes some time, and only from forty to forty-five days are 
actually available for the consideration of bills. A former legislative 
reference librarian in that state (Mr. John A. Lapp), describing the 
session of 1917, testifies as follows concerning the effects of the time 
restriction: 

“It is utterly impossible to do the work in sixty-one days. The best 
intentioned legislature in the world could not do the job in sixty-one 
days, even if it were not harassed by the job-hunters, peanut politicians, 
and self-serving lobbyists. To continue to try to do the work in sixty-one 
days is to continue to play directly into the hands of the people who 
profit by confusion. One hundred and fifty laws were dumped on the 
desk of the governor during the last two days of the session. Prior to 
that time, fewer than sixty had been sent to him. In the closing days, 
therefore, three-fourths of the legislation of the session was enacted, and 
in what horrible confusion! The last night of the session, members could 
be found enrolling their own bills in any part of the capitol in order to 
get them signed by the presiding officer before adjournment. What a 
splendid chance to slip jokers into bills! What a splendid opportunity 
for the’ clever gentlemen who knew exactly what they wanted! In this 
confusion, many good laws came through in such shape as to render 
them invalidJ^ ^ 

StcCtutory Initiative and Referendum 

The wide adoption of the initiative and referendum in connection 
with ordinary state legislation furnishes another conspicuous illustra- 
tion of the lack of popular confidence in representative lawmaking e^endum 
bodies. When these modes of “direct legislation” are employed, the final 
decision as to what shall or shall not become law (so far as the law- 
making process is concerned) is taken away from the legislature and 
reserved to the electorate. To be sure, the adoption of the initiative and 
referendum has nowhere in this country been due to any general desire 
to do away with our traditional representative legislative bodies and to 
substitute lawmaking directly by the electorate; on the contrary, it has 

^ See also 'R. Luce, Legislative" Assemhliesj Chsjp. "vii. 
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always been assumed that the great mass of legislation would continue 
to be enacted by the legislature as formerly.^ Adoption of the initiative 
and referendum has meant simply that the electorate has deemed it neces- 
sary, in view of unfortunate experiences, to provide itself with additional 
checks upon the work of the legislature, whereby, if that body fails to 
enact laws that are needed or desirable, the people may obtain them by 
direct action under the initiative; or,' when the legislature has enacted 
laws that meet popular disapproval, the electorate may veto them in a 
popular referendum. In other words, the initiative and referendum are 
not designed for frequent use, but rather to serve as ^^a gun behind the 
door''; if they are seldom called into play, the presumption is that the 
legislature is doing its work satisfactorily. 

South Dakota, in 1898, became the first state to adopt the initiative 
and referendum for ordinary legislation; and since that date nineteen 
other states have taken a similar step, the last one to do so being Massa- 
chusetts in 1918. In addition to these states, Maryland and New Mexico 
have the referendum only. In Idaho, however, no law to carry out 
the direct-legislation amendment adopted in 1912 was enacted until 
1933; and in Mississippi the amendment authorizing the initiative and 
referendum was declared invalid in 1922 by the state supreme court.^ 
Accordingly, the system is actually in operation in only twenty states 
at the present time (1945).® 

The initiative and referendum laws now in force differ considerably, 
yet a general characterization of them is not difficult.^ In the first place, 
it should be noted that referenda may be either optional or obligatory. An 

1 Between 1900 and 1929, inclusive, a total of 272 statutory proposals were sub- 
mitted to the voters under the popular initiative. Of this number, about one-third 
(91) were approved. During the same .period, the statutory referendum was invoked 
199 times, resulting in the popular rejection of 129. measures, or about sixty-five per 
cent. (For these figures, we are indebted to Mr. Judson King, director of the National 
Popular Government League.) In California, between 1911 and 1943, forty-five statu- 
tory measures were submitted under the popular initiative, of which only twelve 
were approved and became laws. The referendum was invoked thirty-four times, and 
the action of the legislature was vetoed in twenty-one instances. W. W. Crouch, 
The Initiative and Eeferendnm in California (Los Angeles, 1943). In Michigan, 
however, the initiative and referendum have been used much less frequently:, the 
statutory initiative was not employed at all to 1940, and the statutory referendum 
was invoked on only four measures, all of which were rejected. Cf. J. K. PoUock, 
the Initiative and Referendum in Michigan {Ann Arbor /19i0) . 

2 The complete list is as follows: South Dakota (1898), Utah (1900, 1917), Oregon 
(1902), Nevada (1904), Montana (1906), Oklahoma (1907), Maine (1908), Missouri 
(1908), Michigan (1908), Arkansas (1910), Colorado (1910), California (1911), New 
Mexico (1911), Arizona (1911), Idaho (1912, 1933), Ohio (1912), Nebraska (1912), 
Washington ( 1912) , Mississippi ( 1914) , N orth Dakota ( 1914) Maryland ( 1915) , 
Massachusetts (1918), An interesting account of instances of the initiative and refer- 
enduni in colonial New England is K. Coiegrove, ^^New England Town Mandates,*' 
Colonial Soc. of Maas, PtihHcaiSions, XXI, 411-449 (19 

®The initiative and referendum for city ordinances are authorized in almost all 
commission-governed cities. 

Various initiative and referendum laws will be foxmd in C. A. Beard and B. E. 
Schultz, Documents on the State-Wide Initiative, Referendum, and Recall (New 
York, 1912) . a. Ill, Const. Conv. Bull., No. 2, “The Initiative, Referendum, and 
RecalF* (Springfield, 1920); Mass. Const. Coni?. No 6, “The Initiative and 
Referendum” (Boston, 1917). 
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optional referendum takes place when the legislature, desiring an ex- 
pression of popular sentiment upon a measure that it has passed, stipu- 
lates that the measure shall not go into effect until it shall have been 
approved by the voters at an election; or the legislature may leave 
districts or counties to determine, each for itself, whether a certain law 
shall apply to them, e.g., a local option law regulating ‘the sale of liquor. 
This use of the referendum, not uncommon before 1898, may occur any- 
where. The referendum which we here have in mind, however, is rather 
of the obligatory or mandatory type, and independent of the legislature. 
Where it prevails, provision is usually made for suspending all ordinary 
legislative enactments for a certain period (usually ninety days),^ in 
order to give the people of the state an opportunity to scrutinize the work 
of their lawmakers. If during the interval a prescribed number or per- 
centage of voters decide that a given measure is undesirable, they can, 
by 'filing a petition, prevent it from taking effect until it has been sub- 
mitted to the voters and endorsed by some stipulated number or percent- 
age thereof.^ 

The initiative may be invoked whenever any considerable number of 
people believe that the legislature has failed to enact necessary and 
desirable laws. A citizen or group of citizens may, with or without the 
assistance of lawyers, draw up a bill designed to meet an alleged need. 
This done, the next step is to obtain the signature of a specified number 
of voters to a petition requesting that the bill be enacted into law. The 
petition is filed with the proper authority, and then either one of two 
courses is taken, according as the law of the state prescribes. One is 
called the direct initiative ; the other, the indirect initiative. Under the 
direct initiative, the proposed measure is submitted to the people at the 
next regular election or at a special election, without being previously 
submitted to the legislature. Under the indirect initiative, the bill must 
be submitted to the legislature at its next sessiqn; and if that body acts 
favorably upon it, it becomes a law without the necessity of a referen- 
dum.® If the legislature fails to act favorably, the bill is referred to the 
people and becomes a law if approved by the required vote. In most 
states, the legislature is not permitted to amend a bill originating under 
the popular initiative, but in some it may put before the people a rival 

^ la Massachusetts, 15,000 signatures are required for a referendum petition in 
order to suspend the operation of an act, whereas only 10, (^0 are required for a 
referendum without suspension. 

2 Certain measures, designated as emergency acts, are often exempted from the 
referendum. In some states, it has been possible to prevent a referendum on measures 
by inserting in them a clause declaring them emergenc 3 '' measures, even when no 
actual emergency existed. In Colorado, constant insertion of emergency, or 
“safety,” clauses has largely nullified the value of the referendum. See Harvard 
Laio Rev., XLIII, 813-818 (Mar., 1930). To put a stop to this abuse, Oregon, in 
1921, adopted an amendment authorizing the governor to veto the emergency clause 
of any measure whenever, in his judgment, no emergency exists. 

^ 3 Voters who disapprove a law passed by the legislature under the initiative may 
invoke the referendum after its enactment, by compliance with the rules applicable 
to bills originating in the legislature. 
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STATXTTOEY INITIATIVE PETITION IN MASSACHITSETTS 

An Initiative Petition may propose and secure a deeisiosi hj the voters upon any LAI?^ 
T:ipon any subject not expressly excluded. 
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STATUTORY REFERSN'DUM IN MASSACHUSETTS 

A Referendum Petition may ask for a referen<luin to the voters upon any ItAW 
^acted by the General Court which Js not expressly excluded. 


Petitioners ask for Referen<him 
WITHOUT SUSPENSION of 

Petitioners ask for Referendum f,aw. Such petition may refer to 

with SUSPENSION of Law an emergency law • 



*■ “After law has become law” means after 
all legislative formalities thereon are com- 
pleted. It may “take effect” at some later date. 
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or substitute measure. The governor has no power to veto any measure 
passed under the initiative and referendum.^ 

The arguments for and against the initiative and referendum have 
been set forth fully in many places.^ In summary, the chief advantages 
urged are: (1) the system gives the electorate an affirmative and nega- 
tive check upon the legislature, the need for which has long been felt in 
many states, especially in those in which political “machines’’ or special 
interests have dominated the legislature ; (2) it tends to stimulate popu- 
lar interest in the work of the legislature, for the electorate is directly 
responsible if laws are unsatisfactory; ^ (3) it tends to reduce legislative 
corruption, because the legislature’s decision on proposed laws is no 
longer final, and it has been the finality of that decision that has made it 
worth while to resort to corrupt methods to influence legislative action; 
(4) inasmuch as the people are given the final word as to what shall be 
law, many existing constitutional limitations on the legislature may 
safely be relaxed or repealed altogether; (5) constitutions in many in- 
stances may also be considerably shortened by the omission of articles 
dealing in detail with subjects which were purposely placed beyond 
reach of the legislature at a time when there was no opportunity, such 
as the initiative and referendum afford, to reverse or to supplement 
unsatisfactory legislative action. 

Of the numerous objections to the initiative and referendum which 
have been advanced, the more weighty are the following: (1) the aver- 
age voter is incapable of voting intelligently upon matters of legisla- 
tion; (2) the system is, at best, “a calling for the yeas and nays, not 
for a full expression of opinion,” and it assumes that voters are ready 
and able to give an unqualified yes or no to any question of public 
policy referred to them; (3) by failing to arouse interest on the part of 
many citizens, the system often results in the enactment of laws by a 
minority of the voters;^ (4) the electorate is often put to the needless 
trouble and expense of passing upon questions which, although unim- 
portant, may be forced upon the attention of the public through the 


^ ^ In some states, e.g., Massachusetts, additional signatures to the initiative peti- 
tion are required in order to bring the measure to a popular vote after it has failed 
to pass the legislature. 

2 The most comprehensive discussion of all phases of the initiative and refer- 
endum is to be found in Mass. Const. Conv. Debates, II (Boston, 1917). Cf. 111. 
Const. Conv. Proceedings, 1920^1922 (Springfield, 1923), I, 239-342; G. H. Haynes, 
^‘How Massachusetts Adopted the Initiative and Referendum,” Polit. Sci. Qmr., 
XXXIV, 454-475 (Sept., 1919). 

^ In several of the states having the initiative and referendum ( 6. p., Oregon, Ari- 
zona, California, Massachusetts, North Dakota, Utah and Washington), “publicity 
pamphlets” are provided for, containing exact copies of all measures referred to the 
voters, together with such arguments pro and con as interested , persons may care to 
advance. Copies are mailed by some state official to all of the voters before each 
election. See W. L. Josslin, “Oregon Educates Its Voters,” Nat. Mun. Rev., XXXII, 
373-379 (July, 1943). 

^ See C. 0. Gardner, “Problems of Percentages in Direct Government,”^ Amer. Polit. 
Sci. Rev., X, 500-514 (Aug., 1916 ) ; A. N. Holcombe, State Government in the United 
/Spates (2nd ed.), 498-501. 
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STATUTORY REFERENDUM IN WASHINGTON 
Adopted, November, 1912 

Popular referendum applies to constitutional amendments, and to all bills, laws, or parts 
thereof, except measures to maintain the peace, safety, and public health, and to support the 
state government _ and public institutions. The referendum on constitutional amendments is auto- 
matic. For adoption, amendments referred to the people require a majority of the vote thereon. 
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activities of small organized groups; (5) the work of obtaining petition 
signatures for legislative measures is often attended by irregularities 
and fraud; ^ (6) where the initiative and referendum may be used both 
for constitutional amendments and for ordinary legislation, the system 
places the fundamental civil and political rights of minorities at the 

1 See W. A. Schnader, “Proper Safeguards for the Initiative and Peferendum 
Petition,” Amer. Polit, Sci, Rev., X, 515-531 (Aug., 1916). Cf. ibid., XXXI, 65-70 
(Feb., 1937) ; Transactions of the Commonwealth Club of Calif., XXXI, 257-286 
(Mar., 1937). 
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mercy of temporary majorities at the ballot-box; (7) the system tends 
to break down the quality of legislatures by weakening the sense of re- 
sponsibility on the part of the individual member for what is enacted or 
fails of enactment, since, with the initiative and referendum, the elec- 
torate may correct any misinterpretation of its wishes; (8) the system 
tends to aggravate the burdensome and confusing task already imposed 
upon the voters by requiring them, in addition to selecting large quotas 
of public officials, to pass upon any number whatsoever of legislative 
proposals that may be submitted on the same ballot; (9) the scheme 
may be misused by a minority party in the legislature to prevent the 
principal laws enacted by the majority party from taking effect, as hap- 
pened in Missouri in 1921-22.’- 

Space does not permit pointing out in detail how some of these ob- 
jections might apply with equal force to the submission of constitutions 
and constitutional amendments to popular vote; or how others also apply 
to laws enacted in the usual way by the legislature acting alone ; or how 
still other grounds of objection might be removed by improving the de- 
tails of initiative and referendum procedure, or by withdrawing certain 
subjects from the operation of the initiative and referendum altogether, 
as has been done in Massachusetts.^ It must be remembered that the 
system of direct legislation, as now employed in connection with state 
lawmaking, is designed primarily to weaken the influence of bosses, 
machines, or special interests, such as have dominated many a state legis- 
lature at one time or another, and often for long periods. As a remedy 
for such conditions, the system is not infallible, any more than is the 
Australian ballot or the direct primary. Nevertheless, to many people it 
seems the best expedient available at the present time for vetoing or 
supplementing the acts of a legislature which proves to be, not a repre- 
sentative, but a misrepresentative, lawmaking body.® 

f*- In 1921, the state Democratic organization obtained the necessary petitions for 
a referendum on practically all of the important measures enacted by the Republican 
legislature in that year. The measures came to a vote in November, 1922, and all 
but one were rejected. See Nat. Mun. Rev., X, 438 (Aug., 1921) ; ibid., X, 575 (Nov., 
1921); N. D. Houghton, ^The Initiative and Referendum in Missouri,” Mo. Hist. 
Rev., XIX, 268-299 (Jan., 1925). 

2 Under the Massachusetts amendment, the following matters fall outside the 
scope of the popular initiative: measures which relate to religion, religious prac- 
tices, or religious institutions; appointment, qualifications, tenure, removal, recall, 
or compensation of judges; reversal of judicial decisions; powers, creation, or aboli- 
tion of courts ; purely local laws; specific appropriations of money from the state 
treasury ; granting state aid to sectarian institutions ; propositions inconsistent with 
the right to receive compensation for private property taken for public use; the 
right of access to, and protection in, the courts of justice ; the right of trial by 
jury; protection from unreasonable search, and from martial law; freedom of 
speech, press, peaceable assembly, and elections. Exceptions to the operation of the 
referendum include laws which relate to religion, religious practices, or religious 
institutions; appointment, qualifications, tenure, removal or compensation of judges; 
creation or abolition of courts; purely local laws; and laws which appropriate 
money for the current or ordinary expenses of the commonwealth or for any of its 
departments, commissions, or institutions. 

^ ^ A comparison of legislative votes and referendum votes upon the same measures 
in Ohio is found in B. A. Arneson, ‘‘Do Representatives Represent?” Nait, 
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Officers 


= THE LEGISLATURE AT WORK 

" Internal Organization 

The legislature is, m general, free to organize itself in whatever man- 
ner it chooses and to carry, on its work under rules of its own mak- 
ing. Naturally, there is variation from state to state; yet, in their larger 
aspects, organization and procedure are everywhere much the same, 
partly because similar tasks lead to similar modes of action, partly 
because there has been a good deal of copying by one state from another, 
but mainly because of the inevitable tendency to follow the example 
of Congress. The presiding officer of each house, the committee system, 
the handling of bills and resolutions, the rules of debate — all show the 
profound influence of the federal example and reflect slight effort to 
introduce novel legislative devices. 

The presiding officer in the lower house, as in the House of Repre- 
sentatives at Washington, is a speaker; and, like his national prototype, 
he is elected by the entire house after being first agreed upon by the 
majority caucus. In most of the upper houses, the lieutenant-governor 
presides, after the manner of the vice-president in the United States 
Senate; in the other cases, a president of the senate is elected by the 
members of that body from among their own number. These presiding 
officers exercise substantially the same influence and authority over the 
proceedings of their respective houses that are exercised by the speaker 
and vice-president in Congress ; and the other members of the legislature 
enjoy about the same privileges and immunities as members of Congress.^ 
The power of the speakership has developed most in states where there 
is a large amount of business to be transacted, where the house is so 
large as to be unwieldy, where sessions are short, and where, as in New 
York, party lines are closely drawn. Each house also chooses a clerk, 
a chaplain, a sergeant-at-arms, and other officers and attendants,^ and 

1 0. P. Field, ‘The Constitutional Privileges of Legislators,” Minn.,, Law Rev., IX, 

442-457 (Apr, 1925). ^ _ 

2 Xot infrequently, spoils considerations lead to “padding” the payroll, i.e., in- 
creasing the number of legislative employees out of proportion to actual requirements. 
To check this practice, Missouri, in 1932, adopted a constitutional amendment 
limiting the number of clerks to seventy-five for each house; and Arizona has 
restricted attaches to fourteen in the senate and to a number equal to not more than 
two-thirds of the membership in the house. Minnesota legislative employees were put 
under civil service in 1939. 

A special grand jury investigating legislative spending in New York filed a sharply 
worded presentment on December 7, 1944, charging that payrolls were padded with 
useless employees, and that in the first six months of 1943 there were 990 legislative 
employees who drew pay amounting to nearly a million dollars. The presentment 
and its recommendations are summarized in Y. F. Times, Dec. 8, 1944. 

7m 



THE LEGISLATURE AT WORK 769 

is required to keep, and also publish, a record or journal of its pro- 
ceedings.^ 

In every legislature, each house is subdivided into committees for the 
more effective consideration of the large number of measures intro- 
duced; ^ and the power to assign members to such committees is exceed- 
ingly important, as affecting both the fortunes of legislators and the fate 
of bills. Appointment to senate committees is made by the lieutenant- 
governor in fifteen states, by the president or president 'pro tempore in 
nineteen states, by senate election in nine states, and by a committee 
on committees in five states— California, Montana, Nebraska, North Da- 
kota, and Vermont. In the lower house, the power of committee assign- 
ment rests with the speaker, except in Nebraska and Oklahoma, where 
a committee on committees is utilized. Whatever method of appointment 
is employed, the dominant party almost invariably has a majority on 
each committee. Senate committees vary in number from less than 
twenty in seven states to more than forty in twelve states, South Dakota, 
with fifty-six, having the largest number. House committees number 
fewer than twenty in only five states, and more than fifty in ten states, 
Oklahoma and Kentucky leading, with sixty-seven and seventy-five, re- 
spectively. 

In Massachusetts, Connecticut, and Maine, the bulk of legislation is 
handled by a system of joint committees made up of members of both 

1 P. Bradley, ^‘Legislative Recording in the United States,” Amer, Polit. Sci. Rev., 
XXDC, 74-83 (Feb., 1935); F. H. Guild, “Streamlining Legislative Journals,” State 
Government, XVI, 135-138 (June, 1943). 

2 In 1943, there were 3,365 standing committees in the forty-eight states: 1,445 
senate committees, and 1,785 lower-house committees; in addition-, there were 135 
joint committees in ten states. The number varied from sixteen in Nebraska to 118 in 
Kentucky, and 116 in Georgia and Oklahoma. State Government, XVI, 160 (July, 
1943). For a complete list as of a somewhat earlier date, see The Book of the States, 
1939-40, pp. 421-441. 

Bills are assigned to appropriate committees by the presiding officer in each 
house, although his action may be overruled by the house and the bill sent to 
another committee. A different procedure, however, is followed in Ohio. See R, 
Baker, “The Reference Committee of the Ohio House of Representatives,” Amer. 
Polit. Sci. Rev., XXXIV, 306-310 (Apr., 1940). 

The following are the usual steps in the enactment of a bill, although slight 
variations are found in different states: 

(1) Introduction by any member or by a committee. A member either rises in 
his place and asks permission to introduce a bill (permission is never withheld) or 
merely files the bill at the clerk’s desk; 

(2) First reading, generally by title only, followed by an order for printing copies 
for the use of members, and by reference to a committee; 

(3) Consideration in committee, followed by a favorable or adverse report to the 
house; 

(4) Second reading at length, with opportunity for debate and amendment; 

(5) Third reading, with some further opportunity for debate and amendment, 
followed by the final vote on the perfected bill; 

(6) Transmission to the other house, where practically the same routine is fol- 
lowed ; 

(7) Appointment of a conference committee to adjust differences between the two 
houses; 

(8) Adoption of the report of the conference committee in each house ; 

(9) Submission of the bill as enacted to the governor for his approval or veto ; 

(10) Return of the bill, if vetoed, to the house in which it originated ; if passed 
by the requisite majority, it goes to the other house for similar action. 
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houses;^ and this arrangement has several distinct advantages over the 
dual system. In particular, it avoids the' duplication and delay more or 
less inevitable when the same measures are handled by two committees, 
and it reduces the tendency to shift responsibility from one house 
Number to the other. In most states, the number of committees is larger than 
mitte?s the efficient handling of legislative business requires, having as a rule 
been determined more by petty personal and political considerations 
than by the necessities of good procedure. The disadvantages of too 
many committees are obvious. In the first place, each member is re- 
quired to serve on more committees than he can actually give time to; 
in the Illinois senate of 1931, each member belonged, on an average, to 
eighteen committees, and in the Georgia house, to thirty-five. Further- 
more, too many committees means reference to different committees of 
matters of the same general nature which could more satisfactorily be 
handled by a single committee.^ 

Desir. In most legislatures, if not in all, business could be handled more 
reorgau- Speedily and efficiently if a system of not to exceed fifteen joint com- 
ization i^^ittees, on the Massachusetts model, were substituted for the dual com- 
mittee plan. If, however, such a system cannot be adopted, there should 
at least be a uniform committee organization in the two houses; and 
this organization ought to be coordinated with the administrative or- 
ganization of the state, in order to bring the legislative and executive 
branches into closer relationship. Surprisingly few states have followed 
the example of California and Nebraska in having a definite schedule of 
committee meetings and hearings prepared at the opening of each 
session, with days and hours assigned. With a rule limiting the number 
of committees on which each member may serve, it would be possible so 
to group committee meetings as to prevent members excusing their 
absence on the ground that they were attending some other committee 
meeting. Obviously, the fewer committees there were, the easier it would 
be to develop such a schedule. 

other other defects of the present committee system must be passed over 
defects rapidly. Committees are often so large as to make them unwieldy, thus 

throwing undue power into the hands of the chairmen or of sub-com- 
mittees. The largest committees in recent years have been found in the 
lower house in Georgia (seventy-five members), Illinois (fifty-eight), 
Iowa (fifty-four) , and Pennsylvania (fifty-two) , and in the Illinois senate 
(fifty-one). Another serious defect in most states is the secrecy — at all 
events, lack of publicity— and the irresponsibility surrounding committee 
sessions. Few states require committees to publish notices of the times and 
places of their meetings, as they are required to do in Massachusetts 

^ ^ In 1943, joint committees were found also in Mississippi, New Hampshire, New 
.lersey, North Carolina, North Dakota, Rhode Island, and Virginia. In these states, 
however, they are employed to a less extent than in the three states named above. 

Fairlie, '^Legislative Committees and Commissions in the United States,” 
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and Nebraska; or to maintain public calendars of all committee meetings 
and hearings, as is done in Wisconsin; or to keep and publish, minutes 
of all proceedings; or to open all sessions to the public. In the great 
majority of states, furthermore^ the two houses have insufficient control 
over their committees, one of the results being the frequency with which 
committees indefinitely retain, and thus smother, measures referred to 
them~a situation at its worst in certain states where “grave-yard^’ com- 
mittees are deliberately maintained with a view to pigeonholing and 
killing measures that the legislative machine does not want to see 
passedd Restrictions should be placed upon the length of time a measure " 
may remain in the hands of a committee without being reported; and in 
some cases the rules should be amended so as to make it easier to compel 
a committee to report a measure which it has had in its possession for 
a reasonable length of time. Another common defect is the unequal 
distribution of legislative work among committees, some having little or 
nothing to do while three or four carry the burden of handling the 
majority of bills.^ ^ 

Tile One also often finds the same duplication of older and more influential 

“inter- . ■ 

locking” members on a half-dozen of the most important committees which has 

system . . 

appeared in the case of congressional committees, and which is a fur- 
ther explanation of the ease with which the legislative “machine” often 
attains its ends. There are also features of the operation of the committee 
on rules, the “steering” committee,® and the conference committees,'* 
which enable these agencies to become autocratic and irresponsible 
masters of legislative proceedings, especially in the last crowded days 
of a session. And finally, the committee system in many legislatures 
Reorgan- ^eeds reorganization to bring about closer and more harmonious relations 
^^ong all committees which in any way, directly or indirectly, have to 
dealing (Jq with financial legislation. Almost all legislatures have had several 
financb committees simultaneously dealing with such matters, each house hav- 
ing its separate set of such committees, and each such committee and 
set of committees working more or less independently of, and even in 

1 In 1913, a committee of this sort in the Pennsylvania senate smothered 137 bills 
which had passed the lower house. Partisan stifling of bills by committees of the New 
York senate is criticized by H. H. Lehman in U. S. Daily, Mar. 21, 1831, p. 176. 

^In Alabama, e.g., seven of the forty house committees in 1943, handled seventy 
per cent of all bills, and six of the thirty senate committees handled sixty-five per 
cent. A. S. Pow, “Alabama’s New Legislative Process in Action,” State Government, 
XVI, 246-247 (Dec., 1943) . 

E, Horack, “The Sifting Committee as a Legislative Expedient” Iowa Jour. 
o/ Fist, and PoL; XXXII, 291-311 (Oct., 1934). 

^Conference comnaittees are appointed by the respective presiding officers of the 
two houses when a bilk originating in one house has been changed during its passage 
through the other. It is customary to appoint on such committees, in addition to 
other members, the chairmen of the house and senate committees which have had the 
bill in charge. Conference committees endeavor to reach a compromise ofi the points 
of difference between the two houses, and if they are successful, the measure as 
reported by them almost invariably passes both houses without further debate. 

F. L. Burdette, “Conference Committees in the Nebraska Legislature,” Amer. Polit. 
Scf. Pen., XXX, 1114-1116 (Dec,, 1936), and “Legislative Conference Committees” 
[’Nehv&skal, State Government, XI, 103-106 (June, 1938). 
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rivalry with, the others. As a result, our legislatures have long had a 
reputation for wastefulness and extravagance. Committees on ^^contingent 
expenses’^ are also often found in one or both houses, and are a favorite 
instrument of corrupt politics. 

Within the past few years, however, especially in connection with the 
movement for budgetary reform, a number of states have introduced 
important improvements in their methods of handling financial legisla- 
tion. In these cases, all appropriation bills are assigned to one commit-^ 
te‘e in each house, and to this committee must be referred, before final 
passage, all measures which directly or indirectly involve an expendi- 
ture of state funds, so that a complete and detailed list of charges on 
the treasury may be tabulated some time before the legislature adjourns. 
Such reforms might well be carried farther to include a consolidation in 
each house of the money-raising and money-spending committees into a 
single committee (as has been proposed for Congress), in order to insure 
a better balancing of income and outgo than is now possible in most 
states ; and a still greater degree of responsibility would result if a single 
joint finance committee were, to be substituted for the present separate 
committees of the two houses.^ 

Legislative Rules 

Most of the older states more or less deliberately copied the con- 
gressional procedure in use at the time of their admission into the 
Union; and the newer states have commonly adopted en bloc the body of 
rules in operation in some near-by state, rarely venturing upon any 
experiments of their own. Once adopted, the rules are seldom altered. 
Legislators who would not hesitate a moment to propose drastic changes 
in statute laws, or in the organization of the administrative branch 
of the government, commonly display little or no originality, courage, 
intelligence, or perseverance in introducing and insisting upon changes 
in the rules governing the proceedings of their own body. These rules 
should be such as to expedite business,- to insure adequate consideration 
of measures both in committees and on the floor of the two houses, to 
give a fair opportunity for all parties to be heard in debate, and to 
secure publicity and responsibility at every stage of the lawmaking 
process. In few states, however, have rules been adopted with these ends 
primarily in mind.^ Both in Congress and in a great majority of state 

^Useful discussions of the committee system will be found in J. P. Chamberlain, 
Legislative Processes, 80-95; C. L. Smith, ‘The Committee System in State Legis- 
latures,’' Amer. Polit. Sci. Rev., XII, 607-639 (Nov., 1918) ; F. E. Horack, “The 
Committee System in Iowa,” in Statute m iotoa (Iowa City. 1916) ' 

533-609. 

2 Research Department, Kansas Legislative Council, “Expediting Legislative Pro- 
cedure” (Topeka, 1935). Cf. F. E. Anderson, “Legislative Reorganization in New 
York,” Oouerwment, XVII, 435-436, 449 (Nov., 1944). 

3 A. comprehensive study of legislative rules is to be found in H. W, Dodds, 
“Procedure in State Legislatures,” Armais of Amer. Acad, of Polit A and Soc. Sci., 
LXXVII. Supp. (May. 191SL 
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legislatures, rules have been so constructed in times past as to perpetuate 
the power and influence of a small group of the more experienced mem- 
bers — the ^^machine’^ whose controlling influence, especially as committee 
chairmen, might be undermined by simplifying and clarifying the proc- 
esses of legislation.^ 

When a legislature assembles for the first time, most of the members 
are inexperienced and wholly unfamiliar with the legislative rules. The 
mlder members (or a well-organized inner group of them), who know 
the value of these established rules for their purposes, quickly move the 
adoption of the rules of the preceding session, usually without any change 
whatsoever. This motion commonly goes through without opposition 
from the newer members, who, indeed, seldom know what to oppose. 
Thus the house finds itself bound by rules which include one relating to 
the process by which these same rules may be amended. This process has 
purposely been made very difficult by former legislative leaders in 
order to prevent ^flnsurgent^^ or independent groups from overthrowing 
or undermining the influence of the ^^machine.’^ Therefore, if any thor- 
oughgoing reform in the rules is to be effected, the new members must 
make a careful study of them and their practical operation before the 
legislature convenes, and must get together and organize before that 
date, just as the ^^old guard’’ does, so as to cooperate effectively in bring- 
ing about changes at the strategic moment.- Some of these changes, e.g., 
^^gateway amendments” maldng it easier to amend the rules, must obvi- 
ously be adopted, if at all, at the opening sitting, before the old guard 
has a chance to rivet down the former rules unchanged. Rules which are 
really effective in expediting business have been put into operation in 
fewer than a third of the states. Lack of them often entails very serious 
consequences, especially in states where the duration of the legislative 
session is limited by the constitution. 

Almost everywhere, a great deal of time is wasted in the early part of 
a session, or at best is consumed in organizing, in making committee 
assignments, and in gaining familiarity with the complicated rules. 
Moreover, the legislature is rarely in session more than four ^days a 
week. During "this time, the main work is being done by the various 
committees; and comparatively few states have rules compelling com- 
mittees to report within a specified time on bills assigned to them. 
Furthermore, experienced members sometimes deliberately seek to delay 
action on bills in which they have a peculiar interest, in the hope that 
the measures will be able to slip through without attracting attention. 

i;For an illuminating exposition of the way in which legislative rules may be 
utilized to perpetuate control of legislative machinery, see the late Congressman 
M. Clyde Kelley, Machine-Made Legislation (Braddock, Pa., 1912), based upon the 
author’s observations as a, member of the Pennsylvania legislature of 1911. 

2 In Arj^aysas, an Institute of Legislative Procedure, conducted cooperatively by 
the University of Arkansas and older members of the legislature, has been employed 
as a ^‘school’^ to familiarize inexperienced members with legislative methods. See 
Jfww. iSeu., XXVIIU 244 (Mar., 1939). 
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The result is a most unseemly crowding of business into the last two 
weeks or ten days of a session, during which the houses work over- 
time, and often amid the most demoralizing confusion.^ 

That such congestion may be reduced to a minimum is proved by the 
experience of Massachusetts, where the rules have been devised largely 
for the purpose of obtaining a prompt consideration of measures, and 
where a joint committee system has contributed greatly to the achieve- 
ment of that result. Substantially all measures are introduced early in 
the session, which opens in January. Committees are required to report, 
on all measures referred to them, not later than the second Wednesday 
of March; and although this period may be ex-^nded by one month, 
at its expiration all measures in the hands of committees must be 
reported within three days, except appropriation bills.^ After report 
and second reading, bills go to the committee on third reading,^ and if 
there is then delay, a report may be forced. Ordinarily, this committee 
reports within two or three days, and the bill is then voted on. Similar 
rules wmuldr improve procedures in many other states. 

In* other states, various less effective devices have been tried. Some 
prohibit the introduction of new bills after a certain date, or within 
so many days of final adjournment; after the specified date, new bills 
may be introduced only by unanimous consent, or perhaps by a two- 
thirds or three-fourths vote. California has brought into use the split 
session. The first part may last thirty days, and is almost wholly devoted 
to the introduction and reference of measures. A month’s recess is then 
taken for the purpose of enabling both the members and the public gen- 
erally to study the bills introduced. When the legislature reconvenes, new 
bills may be introduced only with the consent of three-fourths of the 
members ; and no member may introduce more than two such bills. In this 
state (as also in Massachusetts, Alabama, and New Mexico) , the split ses- 
sion has been definitely authorized by constitutional amendment; in New 

^ See p. 757 above. In the New York legislative session of 1930, about 4,200 bills 
were introduced, and 1,200 passed both houses. Of this nunaber, more than 700 were 
passed during the last week of the session. U. S. Daily, Mar. 17, 1931, p. 136. The 
four sessions of the California legislature in 1923-29 passed a total of 4,144 bills, 
and of these 2,495, or 60.2 per cent, were enacted within the last ten days of the 
sessions. T, S. Barclay, ^The Split Session of the California Legislature,^' Calif. Law 
Rev., XX, 43-59 (Nov., 1931). 

2 Similar time limits are in force in only about one-third of the states. See III. 
Const. Conv. Bull., No. 8 (1920), 560 ff., “The Legislative Department." For further 
details relating to procedure in the Massachusetts legislature, see L. A. Frothingham, 
A Brief History of the Constitution and Government of Massachusetts (2nd ed., 
Cambridge, 1925), Chap, vii; A. C. Hanford, “Massachusetts, Different from the 
Others," Nat. Mun. Rev., XIII, 40-48 (Jan., 1924). 

^ It should be added that this committee on third reading exercises a careful 
scrutiny of each bill before final passage to see what defects there may be in it, 
and how it fits in with existing legislation. This part of the committee's work is 
attended to by a trained secretary, and the result is that the laws of Massachusetts 
are on the whole probably not excelled in technical form by those of any other 
state. For an appraisal of Massachusetts organization and procedure, see J. Hunt, 
“How Our State Legislatures Can Be Improved," State Government, XVIL 400-403 
(Sept., 1944) . 
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York, on the other hand, it exists wholly at the discretion of the legisla- 
ture and without any specific authorization by the constitution.^ 

Aids to Legislation 

None of our state legislatures can by any stretch of the phrase be 
called a body of experts on either the form or the substance of legisla- 
tion. Members come from all walks of life and ordinarily give only a 
few months once in two years to the business of lawmaking. Apart from 
the lawyers, who generally form the largest single group, few have had 
training or experience v/hich in any degree especially qualifies them to 
frame laws; and in vi8w, of the numerous pitfalls which lie in the legis- 
lator's pathway, it may be doubted whether many of the lawyers who 
appear in legislative bodies are able to draw up importaiit public meas- 
ures in proper technical form. Furthermore, most of the members have 
had no previous legislative experience. Rarely does it happen, as it did 
in California in 1937 and 1939, that a majority in each house have served 
in former legislatures; far more commonly, only a third or a fourth of 
the members have had any experience in legislative w^ork.- 
This lack of special qualifications for the technical side of law- 
making is not so serious, however, as might be supposed; for, contrary 
to the popular impression, comparatively few measures are drafted by 
the legislators themselves. The great majority are prepared by lawyers 

1 In New York, the legislature convenes early in January, and for a period of 
some three weeks bills may be introduced freely; thereafter, they may be introduced 
only with the consent of three-fourths of ail the members of the house concerned. At 
the end of this first period, the legislature recesses for about one month for the purpose 
of permitting committees to hold hearings on bills introduced and to give them the 
required study and investigation prior to recommendation. During this second period, 
there are no legislative sessions; nor can any new bills be introduced. The final period 
is confined to the consideration by the legislature itself of the bills previously intro- 
duced. H. H. Lehman, in U. S. Daily, Mar. 17, 1931, p. 136. From 1920 to 1928, 
West Virginia also employed the split session plan. Opinion in California is divided 
with respect to the merits of the split session. See V. J. West, “Our Legislative 
Mills: California, the Home of the Split Session,” Nat Mun. Rev., XII, 369-376 
(July, 1923); T. S. Barclay, “The Split Session of the California Legislature,” 
Calif. Law Rev., XX, 43-59 (Nov., 1931); R. Luce, Legislative Assemblies, Chap. 
VIII ; M. L. Faust, “Results of the Split Session System of the West Virginia 
Legislature,” Amer. Polit. Sci. Rev., XXII, 109-121 (Feb., 1928). Massachusetts, in 
1918, adopted a constitutional amendment empowering the legislature, within the 
first sixty days of a session, to take a recess of not more than thirty days. As yet 
(1945), however, the legislature has not availed itself of the privilege. In 1920, the 
people of Oregon rejected a constitutional amendment providing for a split session. 
Amer. Polit. Bci. Rev., XY, 264-265 (May, 1921). In Alabama and New Mexico, the 
amendments were adopted in 1939 and 1940, respectively. 

_ 2 In the California legislature of 1939, only seven out of forty senators and twenty- 
six out of eighty members of the lower house were without previous legislative ex- 
perience. Among the 7,500 state legislators elected throughout the country in 1934, 
forty-five per cent had never sat in a legislature before, and twenty-one per cent 
had served in only one previous session. H. W. Toll and H. R. Gallagher, “The Forty- 
Four Legislatures of 1935,” Radio Lecture, “You and Your Government,” Series IX, 
No. 8, Nov. 20, 1934. Cf. R. Luce, Legisldtive Assemblies, Chap, xvi; C. S. Hyneman 
and E. F. Ricketts, “Tenure and Turnover of the Iowa Legislature,” Jotwa Late 
XXIV, 673-696 (May, 1939) ; M. Fletcher, “Wanted: Experienced Legislators,” Nat. 
Mun. Rev., XXX, 268-274 (May, 1941). Inexperienced members are peculiarly sus- 
ceptible to improper influences. See H. M. Alexander, “I Hold Office,” HarpePs Mag., 
CLXVII, 414-424 (Sept., 1933). 
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outside the legislature who have been employed for that purpose by pri- 
vate individuals, associations, committees, or corporations, or by county, 
municipal, or other local government bodies; or they are prepared by 
some of the principal state executive officers^ Bills are drawn by one or 
another of these agencies may be formally introduced in the legislature 
by any member; and a member who renders this service may assume 
responsibility for a measure which he presents, or he may expressly 
disclaim all responsibility for it by saying that he merely introduces 
it ^^by request.^^ Unfortunately, no effective limit is placed upon the 
number of measures which individual members may introduce, and no 
satisfactory way has yet been devised for checking the avalanche of 
good, bad, and indifferent legislative proposals which descends bienni- 
ally in practically every state. 

To meet the ordinary legislator's need for assistance on the technical 
side of lawmaking, a considerable number of legislatures have created 
a bill-drafting bureau, often in connection with a legislative reference 
library, although in other instances the two are entirely distinct; and 
every member is privileged to avail himself as much as he likes of the 
assistance which this bureau, through its experts in bill-drafting, can 
render in putting his ideas into proper form for enactment into law.® 
Our state laws, in general, would be greatly improved in form, and 
fewer of them would be declared unconstitutional by the courts on 
purely technical grounds, if every measure had to pass the scrutiny of 
a well-trained staff of draftsmen before being introduced, or at least 
before being finally enacted. In a few states this is required. For the suc- 
cessful operation of such a bill-drafting agency, it is essential that ade- 
quate salaries be paid the members of the staff in order to insure the 
services of highly capable experts; that they be appointed only after 
examinations thoroughly testing their ability; and that their positions 
be permanent and entirely free from any taint of the spoils system or 
partisanship. 

Far the greater portion of the legislator's working time is spent in 
studying and making up his mind upon the merits of bills which have 
been prepared in one or another of the ways mentioned. Many of these 

1 H. Walker, “Where Does Legislation Originate?” [in Ohio], Nat. Mun. Rev., 
XVIII, 565-568 (Sept., 1929), and “Well-Springs of Our Laws,” tbid., XXVII, 689-693 
(Oct., 1939). “I used to wonder,” Woodrow Wilson once said, “when I was governor 
of one of the states of this great country where all the bills came from. Some of 
them had a very private complexion. I found upon inquiring— it was very easy to 
find — ^that practically nine-tenths of the bills that were introduced had been handed 
to the members who introduced them by some cotistituent of theirs, had been drawn 
up by some lawyer whom they might or might not know, and were intended to do 
something beneficial to a particular set of persons* I do not mean, necessarily, 
beneficial in a way that would be hurtful to the rest; they may have been perfectly 
honest, but they came out of cubbyholes all over the state. They did not come out 
of public places where men had got together and compared views.” Papers (New 
York, 1925), III, Bk. II, 277. 

2 p. Mason, “Legislative Bill-Drafting,” Calif. Law Rev., XW, 298-310, 379-392 
( May- July, 1926) ; E. Cleland, “Bill Drafting,” Amer, PoliL Sci. Rev., Vlll, 244-251 
(May, 1914). 
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measures affect large classes in the community and deal with highly 
complicated problems connected with manufacturing, mining, transpor- 
tation, banking, insurance, taxation, the regulation of professions, the 
reorganization of local and state government, and numerous other sub- 
jects upon which even the best qualified legislator may well feel incom- 
petent to act wisely without a great deal of reflection and enlightenment. 
To legislate intelligently upon such matters demands not merely good 
intentions, honesty, and fair-mindedness, but great industry' apd pains- 
taking study of the conditions or problems which are to be affected by 
the proposed legislation. Happily, if the legislator's previous experience 
or study has not placed him in possession of first-hand knowledge of 
these matters, he may, if he is industrious and conscientious, acquire the 
information requisite for intelligent action in one or more of several dif- 
ferent ways. 

First, he may go to the legislative reference library or bureau; in 
most of the states, some such institution has been established within 
the past thirty-five years. There he will find that a trained staff has 
collected and carefully indexed for ready reference a great amount of 
useful material pertaining to subjects which may come before the legis- 
lature, such as taxation, education, labor, pensions, regulation of public 
utilities. He will find similarly available the statutes of the different 
states, judicial decisions interpreting and applying these statutes in 
concrete cases, documents showing the weaknesses or defects which have 
developed in the actual administration of the laws, reports of state 
administrative officials, and governors’ messages. He may receive valuable 
assistance from the library staff in drafting a measure which he has 
in mind, and also useful information regarding the way in which it 
may be safely steered through the devious channel of legislative pro- 
cedure, The extent to which legislators avail themselves of this source 
of help naturally varies greatly from state to state, and from legislature 
to legislature in the same state, and some members probably make no 
use of it whatever. Nevertheless, there is great advantage in having such 
an institution at hand for the use of those who care to resort to it.^ 

Special ad interim commissions are not infrequently authorized by the 
legislature to investigate difficult and complicated problems and report 
their recommendations at a later session; and reports of such commis- 
sions— dealing with taxation, the reorganization of the administrative 

^The organization and work of legislative reference services are described in The 
Book of the States, (3rd ed., 1935), 185-292; ibid., 1943-44, pp. 151-155; J. H. Leek, 
Legislative Eeference Work; A Comparative Stvdy (Philadelphia, 1925); E. V. 
Lmrent, Legislative Reference Work in the United States (Chicago, 1939). For a 
detailed account of the organization and methods of the Wisconsin legislative refer- 
ence library in its earlier days, see Charles McCarthy’s article reprinted in P. S. 
*Reinsch, i2eadm0fs on American . State Government, ^3-74:, and cf. E. E. Witte, 'A 
Lawmaking Laboratory,” Crouemment, III, 3-10 (Apr., 1930). 

An Interstate Reference Bureau was established at Chicago in 1930 by the 
American Legislators’ Association and the Council of State (Governments, to serve 
as a clearing-house for all the state legislative reference bureaus. 
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branches of the state government, revision of the election laws, work- 
men's compensation and other labor laws, insurance laws, civil service 
retirement and pension funds (to mention only a few of the subjects) — • 
have been important aids to intelligent legislative action in more than 
one state in recent years.^ 

Public hearings before committees constitute another channel through 
which legislators may acquire useful information concerning pending 
measures. At such hearings, arguments for and against a bill are pre- 
sented to the committee having the measure in charge by private indi- 
viduals, either in person or by attorney, and by private and public 
corporations through their officers or other representatives. Unfortunately, 
however, the legislators who are not on the committee are so occupied 
with other duties that they seldom find time to attend such hearings, and 
therefore often do not directly receive much enlightenment ther^rom.^ 

Legislative and Administrative Interdependence t/ 

The great bulk of state legislation has to do with the operation 
of state and local governments. Most of the information which legis- 
lators need in order to act intelligently on such matters must come 
from the officers, boards, or commissions chiefly having to do with those 
things. To the governor, therefore, to the heads of the various executive 
departments and state institutions, to local-government officials, and 
particularly to state officers who have a general supervision over various 
functions of local-government units (for example, the state tax com- 
mission, the state board of education, and the public utilities commission) 
— ^to all of these our legislators must often look in order to obtain infor- 
mation essential to intelligent action.® 

On the other hand, the administrative authorities depend upon the 
legislature for power and for funds. This interdependence points force- 
fully to not only the desirability, but the necessity, of close cooperation 

1 0. C. Herwitz and W. G. Mulligan, Jr., “The Legislative Investigating Com- 
mittee,^'^ Columbia Law Rev., XXXIII, 1-27 (Jan., 1933) ; D. E. McHenry, “The 
Legislative Power to Investigate on the Anvil," State Government, XV, 105-106 
(May, 1942). Cf. ibid., XV, 197-200 (Oct., 1942); Amer. Polit Sci. Rev., XXXVI, 
906-915 (Oct., 1942). States with the largest number of interim commissions created 
in 1943 are California (40), Massachusetts (21), Illinois (19), New York (16), 
Connecticut, Oregon, and Texas (13 each), and Minnesota (11). State Government, 
XVI, 207 (Oct., 1943). 

2 Not only should members of the legislature be supplied with ample sources of 
information, but the general public should be provided with means, now generally 
lacking, whereby it may keep informed regarding the nature and legislative status 
of pending bills throughout a session. The Commonwealth Club of California has 
published a valuable report upon the .subject: Transactions, XXIX, 75-110 (June, 
1934), “Legislative Information and the Public." During various sessions of the 
Wisconsin legislature, there have been regular radio broadcasts from the capital 
concerning pending legislative measures. E. D. Woolpert, “Wisconsin’s Broadcasting 
System," Nat. Mun. Rev., XXIII, 455-458 (Sept., 1934). Cf, L. Weaver, “Broad- 
casting Parliament in New Zealand," State Government, XVII, 383-385 (Aug., 1944). 

3 Cf. E. M. Scott and B. Zeller, “State Agencies and Lawmaking" [in New York], 
Public Admin. Rev., II, 205-220 (Summer, 1942); E. M. Scott, “State Executive 
Departments Play Growing Part in Lawnaaking,.".. WaL un. JSeu,, XXXII, 529-534 
(Nov., 1943). 
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between the legislative and administrative branches if either is to do 
its work effectively. Unfortunately; whatever connection and coopera- 
tion exist between them today has to be achieved in roundabout ways; 
and the situation is likely to continue until legislatures adopt rules per- 
mitting the governor and other executive officers of the state to prepare 
and introduce measures relating to their respective offices or depart- 
ments, and giving such measures a specially favored place on the legis- 
lative calendars — and until legislatures adopt rules permitting and 
requiring the governor and other state executive officers to appear on the 
floor of either house to explain and defend their requests for appropria- 
tions or for other legislation. Unfortunately, there is slight reason to 
expect that many legislatures will, in the near future, introduce these 
desirable changes. Jealousy of executive influence and prestige is more 
than likely to prompt instant declaration, when the change is suggested, 
that ^'the fathers’^ in their wisdom decreed that the two departments of 
government should be, and should remain, separate and independent, 
and that to adopt the proposed arrangement would mean to violate the 
spirit, if not the letter, of the constitution. The people in most states 
will therefore probably have to wait until a constitutional convention 
gives formal recognition in the fundamental law to the importance of 
more direct official relations between the administrative and legislative 
organs of government.^ Meanwhile, the effectiveness of state legislatures 
will continue to be seriously impaired by adherence to theories of the 
separation of governmental powers which, in the domain of state gov- 
ernment, as in that of municipal government, have been proved by long 
experience to be injurious if rigidly applied. 

Legislcctive Leadership 

In bodies as large and unwieldy as are most of our state legislatures, 
leadership not only is indispensable, but is bound to appear in one form 
or another. If the members are to work intelligently and effectively, some 
one must select from the huge mass of bills those that are to be advanced 
to a final vote. Inasmuch as legislative bodies nearly everywhere are 
elected and organized along party lines,^ a varying degree of leadership 
is likely to appear in the party legislative caucus, which is usually 
dominated by a small group of older and seasoned members who have 

1 Under a constitutional amendment adopted in New York in 1927, the governor 
has a right to appear before either house of the legislature or before a committee 
when the budget is under consideration; and, on the other hand, either house or a 
committee may request the governor or a department head to appear before it. Down 
to 1936, however, no use had been made of these provisions. J. P. Chamberlain, 
Legislative Processes, 22Q-2ZQ. 

^Ajol exception is to be noted in the case of Minnesota and Nebraska, where the 
members are elected on a non-partisan ticket. On absence of leadership in the 
Minnesota legislature, see R, E. Cushman, ‘Non-Partisan Nominations and Elec- 
tions,^' Annals of Amer. Acad, of Polit. and Soc. Sci., CVI, 83-96 (Mar., 1923) . Cali- 
fornia, for some years preceding 1934, had virtually non-partisan election of members 
of the legislature, the majority receiving both Republican and Democratic nomi^ 
nations. 
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become thoroughly familiar with the rules and are skillful in influenc- 
ing their fellow-members.^ In this group, the speaker of the house and 
the president pro tempore of the senate are almost certain to be in- 
cluded, because of the strategic position which they hold in the legislative 
organization. Sometimes leadership is assumed mainly by the committee 
on rules, or by the steering committee, especially in the last crowded 
days of a session; or, less frequently, by the chairman of the appropria- 
tions committee and the chairmen of a few other committees. But in 
not a few instances, the actual leadership has been found entirely out- 
side of the legally chosen lawmaking body, being wielded by certain 
unofficial and irresponsible party chiefs. When this happens, the legisla- 
ture is commonly said to be ^^boss-ridden’^ or ^^machine-controlled.^^ ^ 

There is, of course, a possibility of legislative leadership being supplied 
by the governor, as it often is by the president in the national govern- 
ment; and many governors have proved effective at this point, especially 
in connection with legislation to which they committed themselves at the 
time of their election, and with legislation having to do with finance.^ 
Much depends, however, upon the energy, skill, and aptitudes of the in- 
dividual chief executive; and such leadership as comes from this source 
does not, except in rare instances, completely meet the need. As a result, 
systematic and comprehensive programs of legislation are seldom framed 
in advance, and measures are for the most part considered piecemeal and 
not in any logical sequence or relationship. 

One thing preeminently required by the situation is a greater amount 
of deliberate and intelligent legislative planning, not only during a 
session, but before a session begins; and to furnish such planning, ten 
states, beginning with Kansas in 1933, have adopted the device of the 
legislative council (or similar agency under a different name). In some 
experimental forms, this council has consisted of both legislative mem- 
bers and persons outside — ^representatives of the executive branch, and 
even citizens entirely outside of the state government. It has been found 
wiser, however, to confine membership to legislators, and most councils 
now consist of from five to ten senators and from ten to fifteen members 
of the lower house. Results have varied^ but in most cases (notably in 
Kansas) a high degree of usefulness has been attained. Canvassing the 
legislative needs of the state, preparing the way for and recommending 
important bills, employing experts for special studies and publishing 
their reports, a council of the kind may serve the legislature and the 

^ Usually the state legislative caucus is a less important factor in legislation 
than its congressional counterpart, 

2^11 admirable picture in fiction of a boss-controlled legislature (in New Hamp- 
shire) is to be found in Winston Churchiirs Coniston, Essentially the same picture 
might have been drawn for the Pennsylvania legislature in the time of Quay and 
during the early years of the Penrose domination. 

2 TLe governor also sometimes exerts much influence upon the selection of pre- 
siding officers in the legislature, and upon the assignment of members to the more 
important committees. 


Executive 

leader- 

ship 


Legisla- 

tive 

councils 



782 INTRODUCTION TO AMERICAN GOVERNMENT 


Beasons 

and 

results 


state with great effectiveness without encroaching unduly on the regular 
committees.^ • 

Multiplicity of Legislative Proposals 

The need for leadership, whether from within or without legislative 
halls, becomes the more obvious when one takes into account the deluge 
of bills and other proposals biennially bursting upon most of our state 
legislatures. The total of projects for forty-two legislatures meeting in 
1939 was 57,925. The number is not always so large; yet it is rather an 
exceptional session in any state that does not call forth at least a 
thousand.^ 

The main explanation of this legislative fecundity is the fact that, 
as indicated above, no effective limits have been placed upon the number 
of bills that may be introduced. A further explanation is the charac- 
teristic American tendency to seek a legislative remedy for every real 
or fancied ill that afflicts the body politic. And so we have, as in the 
case of Congress, bills relating to the most bewildering variety of subjects, 
many of them duplicates, many others dealing with the same subject 
in different ways. Some bills embody attempts to secure laws relating to 
matters which are clearly beyond the scope of the staters legislative 
power, and are therefore seldom heard of after they make their initial 
appearance. Others are important, but of doubtful constitutionality. 
Countless others are of unquestioned constitutionality, but have to do 
with matters of little moment; while not a few deserve the label com- 
monly applied to them, namely, ^ffreak measures.” The vast majority of 
all these proposals never receive consideration on the floor of either house, 

^ The ^^model state constitution’^ sponsored by the National Municipal League 
provides for a legislative council of from seven to fifteen members charged with 
(1) collecting information concerning the government and general welfare of the 
state and reporting the same to the legislature ; (2) considering, and reporting to 
the legislature on proposed legislation submitted to it; (3) recommending legislation 
on its own account ; and (4) performing such other functions as the legislature may 
assign to it. Members of the council are to receive additional compensation. The fol- 
lowing references throw light on the organization and work of legislative councils: 

(1) in Kansas, Nat. Mun.^ Rev., XXII, 462-463 (Sept., 1935) ; Bulletin 4^, Research 
Department, Kansas Legislative Council (Topeka, 1936) ; Amer. Polit. Sci. Rev., 
XXIX, 636-639 (Aug., 1935) ; State Government, XVI, 35, 44-45 (Feb., 1943) ; 

(2) in Michigan, Nat. Mun. Rev., XXII, 570-571 (Nov., 1933); ibid., XXVIII, 
470-471 (June, 1938) ; Amer, Polit. Sci. Rev., XXVIII, 270-275 (Apr., 1934); (3) in 
Maryland, Mun. Rev., XXVlll, 428-432 (June, 1939), XXXI, 146-153 (Mar., 
1942; (4) in Illinois, XXVIII, 640-645 (Sept., 1939) ; Illinois Legislative Council, 
Third Biennial Report ... (1H2) ; (5) in Kentucky, ibid., XXIX, 124-125 (Feb., 
1940) ; ibid., XXVIII, 246-248 (Mar., 1939) ; (6) in general. Nat. Mun. Rev., 
XXVIII, 839-842 (Dec., 1940); State Government, XVI, 34, 45-47 (Feb., 1943) ; TAe 
Booh of the States, 1943-44} PP* 148-150. In Missouri, a permanent joint committee 
on legislative research functions much like a legislative council. Cf. (jt. M. Kneedler, 
Legislative Councils and Commissions (Mimeo,, Berkeley, Calif ., 1939) . 

2 In the California legislatures of 1941 and 1943, the number of bills introduced 
was 4,012 and 3,131, respectively. A table giving the number of bills introduced in 
and passed by each of the 1933 legislatures will be found in The, Cost of Legislation, 
a report prepared by the Department of Legislative Besearch and Drafting of the 
Duke University Law School (Durham, N. G., Aug,, 1934). Statistics of legislation 
for 1939-43 appear m State Government^ XVI. 253 (Dec.^ 1943)- 
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but die in committee, unwept and unsung.^ Notwithstanding this high 
mortality, the number of bills of all sorts that finally pass both houses 
and become laws is enormous (15,867 in 1943) ; and in the volume of 
i^session laws^^ that appears shortly after a legislature adjourns one is 
certain to find a curious intermixture of crudely drawn measures of 
only ephemeral importance, and often of little more than local signifi- 
cance, and on the other hand, carefully drawn enactments of permanent 
value to the state as a whole, and to the nation; for in many instances 
state legislation has had an important influence upon national laws.^ 

Lobbying — Pressure Groiops 

In an earlier chapter, attention was called to the regrettable absence, 
much of the time, of deep and sustained popular interest in the work features 
of Congress.® Popular indifference is perhaps even more noticeable in 
the case of our state legislatures; and essentially the same reasons may 
be offered in explanation. Special interests with selfish ends to serve, and, 
on the other hand, well-meaning and public-spirited hobby-riders, main- 
tain no end of interest in legislative work. Often they descend upon the 
state capital like a cloud of locusts, and exert an influence upon the legis- 
lative output quite as important and far-reaching as that of the congres- 
sional lobby. At all events, the lobby is probably everywhere the most 
powerful of all influences shaping state legislation. The term need not 
imply the corrupt use of money, or indeed any improper motive or con- 
duct. On the contrary,'’ it often happens that where the lobby is most 
industrious, numerous, and successful, corruption is wholly absent; lobby- 
ing is often of great educational value to legislators who are personally 
unacquainted with the merits or defects of pending bills. There are, 
in fact, two well-defined classes of lobbyists. The first consists of perfectly 
honorable men and women who adopt open-and-above-board methods of 
influencing members of the legislature. The other is composed of the 
^^harpies and vultures of politics,^ consisting usually of paid attorneys 
of corporations, and including many former members of the legislature 
who understand the inner workings of the legislative machinery. It is 
this second class, very largely representing special interests and employ- 

1 A highly entertaining study of legislative “resolutions” and “freak” bills is to be 
found in W. Seagle, “Be It Resolved,” Amer. Mercury, X, 208-215 (Feb., 1927), and 
“The Laws We Escape,” ibid,, X, 354-363 (Mar., 1927). Cf. M. W. Stewart, Current 
Ideas in 1939 State Legislatures (Washington, 1941) ; H. Wiltsee, “State Legislative 
Highlights — 1943,” Nat. Mun. Rev., XXXII, 360-366 (July, 1943). 

2 study of national legislation and national action will show that an over- 
whelming proportion of the ideas which have been developed nationally have first 
been born in the state legislatures as the result of the problems which have devel- 
oped within the states. They have been given trial; they have been hammered out 
on the anvil of local experience...” President Hoover, in addressing the Illinois 
legislature, U. S. Daily, June 18, 1931, p. 907. On the other hand, much state legis- 
tive activity, especially in recent years, has been stimulated by agencies of the 
national government. See W, B, Graves, “Stroke Oar,” State Government, YU, 259- 
262 (Dec., 1934). 

2 See pp. 316-318 above. 


?S4 INTRODITCTIQN TO AMERICAN GOVERNMENT 


ing means more or less corrupt, that gives the lobby a bad name; it is 
perhaps the chief cause of undesirable legislation and of the defeat of 
measures framed to promote the public well-being. 

From the vantage point of one who has long been a student of govern- 
ment and has had much practical experience as a member of a state 
legislature, it is asserted that ^^the system of lobbying in legislative halls 
in America ought to be sharply scrutinized and modified. The lobbyist 
ought to be put under strict rules, and in the event of a clearly substan- 
tiated and deliberate misrepresentation made to a member of the legis- 
lature or. any committee, or in the event of the use of deception and 
disingenuous methods, should be subjected to the penalty of disbarment 
which a lawyer suffers when he misrepresents facts to a court. The 
modern lobbyist holds a more intimate relation to the course of legislation 
and to the ultimate effect of it than either the lawyer or the judge. The 
lobbyist is in a position to tamper effectively with law at its source. . . ^ 

Some attempts, to be sure, have been made to regulate lobbyist activi- 
ties by legislation in New York, Massachusetts, Wisconsin, and certain 
other states. Comparatively little, however, has been accomplished ; and 
the problem remains one of the most baffling in the field of American 
government.^ / 

\/ 

The Need for Uniform State Laws 

E^i^sting With forty-eight state and four territorial legislatures operating as so 
many separate laboratories or experiment stations, it is not surprising 
to find the same subjects, even those of first-rate importance, sometimes 
dealt with in more than fifty different ways. In many instances, this 
diversity is not a bad thing, and in some cases it seems unavoidable. 
Whenever, for example, new problems arise suddenly and demand imme- 
diate legislative solution, each legislature is obliged to blaze its own 
way. Experience finally may show that one state has been peculiarly suc- 
cessful in dealing, for example, with workmen's compensation, or the 
sale of fire-arms, or get-rich-quick concerns; whereupon its laws on those 
subjects are extensively copied by sister states. But while in many in- 
stances the absence of uniform laws is a fact not to be deplored, there 
are numerous matters upon which a high measure of uniformity is not 
only desirable but of prime importance. For there is a broad legislative 
field of common interest to the people of all the states, yet over which 
the federal government has no control, despite the remarkable expansion 
of its power over interstate commerce and other matters, as described in 

1 F. M, Davenport [former member of the New York senate], /impressions of a 
Modem Legislature,” CXXII, 286-292 (June 18, 1919). 

2 See R. Lnce^ Legislative Assemblies^ ChB,p. xvii; J. K. Pollock, ^The Regulation 
of Lobbying,” Amer, PoliL 8cL Rev., XXI, 335-34l (May, 1927) ; and the special 
works by Zeller and McKean cited on p. 787 below. Cf. B. Zeller, “Pressure Groups 
and Our State Legislatures,” State Government, XI, 121-122#., 144-147 (July, Aug., 
1938) ; and ibid., “State Regulation of Legislative Lobbying,” in The Book of the 
States, 1943-WU. IQUim. 
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earlier chapters. The regulation of social and commercial relationships, 
for example, falls mainly to the separate states; and the absence of sub- 
stantial uniformity would quickly lead — indeed, has already led in re- 
peated instances — ^to confusion, and perhaps chaos.^ Laws governing the 
making and enforcement of ordinary business and insurance contracts 
obviously call for uniformity throughout the nation. Uniform laws are 
needed also to prevent the legal tangles that arise in determining the 
status of individuals and of property as affected by divorces and subse- 
quent remarriages.^ When the same act is treated as a felony in one 
state, as a misdemeanor in another, and is not punishable at all in other 
states, uniformity in the definition of crime would hardly be amiss. Highly 
advantageous, too, would be uniformity in motor-vehicle laws, in laws 
governing the licensing of legal and medical practitioners, and in laws 
regulating the production of oil. In many fields, furthermore, it is desir- 
able to have substantial uniformity not only as between state, but also as 
between state and national, laws — ^notably in social security and air 
traffic regulation.® 

To a rapidly increasing extent, the last-mentioned objective is being 
attained through the expansion of federal control incident to the grant- 
in-aid system. To an appreciable extent, too, uniformity of state laws 
is being promoted by interstate compacts dealing with matters of concern 
to two or more states.*^ The most effective agency serving the cause in a 
direct way is, however, a National Conference of Commissioners on 
Uniform State Laws, composed of commissioners (usually three) from commis^ 
each of the states, the District of Columbia, and each of the territories on Tnf- 
and major dependencies. In thirty-two of these jurisdictions, the com- staS 
missioners are appointed by the governor, acting under express legisla- 
tive authorization; in the others, appointments are made similarly, but 
as a matter of voluntary action. The commissioners are commonly lawyers 
of standing and experience, together with members of law-school facul- 
ties; and all serve without pay. Since the Conference began its work, 
about 1890, it has drafted and recommended to the states for adoption 

1 thousands of instances the laws of the states are in conflict, their practices 
are discordant, their regulations are antagonistic, and their policies are either com- 
petitive or repugnant to one another.^'" Preamble of the articles of organization of 
the League of State Governments, quoted in Nat. Mun. Rev., XXII, 555 (Nov., 

1933). This is less true today than when written, but the situation still leaves much 
to be desired. On interstate trade barriers as an illustration, see pp. 112-113 above. 

2 On the maze of conflicting state laws governing marriage and divorce, seeM. S. 

News, Aug. 6, 1934, p. 505; Literary Digest^ CXXII, Aug. 15, 1936, p. 31; ibid., 

CXXII, Jan. 30, 1937, pp. 5-6. ^ . 

3 See A. J. Altmeyer, ^Tnterstate Problems in Social Security,’^ Waf*. Mun. Rev., 

XXVI, 185-192 (Apr., 1937). 

4 See pp. 78-79 above, and on the aspect here under consideration, especially J. P. 

Clark, ^'Interstate Compacts and Social Legislation,'^ Polit. Sci. Quar., L, 502-524 
(Dec., 1935), and LI, 36-60 (Mar., 1936); E. M. Johnson, “Interstate Compacts on 
Labor Legislation in the United States,” Internat. Labor Pei;., XXXIII, 790-815 
(June, 1936); R. S. Stevens, “Uniform Corporation Laws Through Interstate Com- 
pacts and Federal Legislation,” Mich. Law Rev., X.XXTV,1000-'1Q02 (June, 1936) ; 

W. B. Graves, “Uniform Eegulation and Control of ‘CommeTceJ’ Harvard Business 
Rev,. XIV, 337-348 (Spring, 1936) ; The Book of the States, mS-im, pp. 129-132. 
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more than ninety ^^uniform acts” ; although several of these have become 
obsolete, so that at present the commissioners are recommending some- 
thing like seventy-five. Progress toward uniformity through separate 
state action is necessarily slow; nevertheless, much has already been 
achieved.^ Even the adoption of uniform statutes by every state in the 
Union would not, however, insure entire uniformity in the decisions of 
the state and territorial courts and administrative officials that have to 
interpret and apply such laws in specific cases. So that, under existing 
conditions, the most that can reasonably be hoped for is a nearer ap- 
proach to substantial, rather than complete, uniformity. Toward this goal 
we have been making slow, but nevertheless noteworthy, progress during 
the past few' decades.^ 
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THE STATE EXECUTITO 

To carry into effect public policy which has been enacted, into law, and 
to perform other duties prescribed by the constitution and the statutes, 
two main types of state agencies are everywhere provided. The first is 
found in the offices of governor, lieutenant-governor, secretary of state, 
auditor or comptroller, treasurer, attorney-general, and superintendent 
of public instruction — all offices created as a rule by the constitution, and 
commonly referred to as the ^^state executive offices.^^ The second type 
takes the form of newer boards, commissions, and offices, established 
ordinarily by statute, and usually known as the state administrative 
organs or agencies. Functionally, there is no sharp distinction between 
the two groups; and often enough the entire round of activities carried 
on by the non-legislative and non-judicial parts of the state government 
are referred to broadly as ^‘state administration.” Nevertheless, it will 
make for clearness if we first fix attention upon those offices that are 
essentially executive, and reserve the administrative services proper for 
treatment in a later chapter. 

The Governor ^ 

No one needs to be told that the most important executive officer of 
a state is the governor. Every colony in the days before the Revolution 
had a governor; and, notwithstanding popular dislike of the power which 
that official wielded, every one of the new state constitutions provided 
for a continuance of the office, albeit with authority considerably re- 
duced. The organized territories of later times had governors, and all 
carried over the office into their state organization as a matter oi 
course. In only two of the colonies, as we have seen, was the governor 
elected, even indirectly, by the people; ^ and in a majority of the original 
thirteen states he was chosen by the legislature. The plan of popular 
election, however, gradually won its way, and nowadays it prevails in 
every one of the forty-eight states.^ Candidates are nominated either in 
state-wide direct primaries in which every properly registered voter of 
each party is entitled to participate, or by state conventions made up of 
delegates selected by the members of each party in such subdivisions 
of the state as counties and congressional or legislative districts. Ordi- 

1 Connecticut and Rhode Island. 

2 Except in Mississippi, where popular election is combined with legislative action. 

See W. F. Dodd, wrnmetit (2nd ed., 1928), ^ 

- m 
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narily, a plurality elects, although in a few states {e.g., Vermont) a 
majority is required; and in the latter case, provision is made for choice 
by the legislature if no candidate receives a popular majority — a situa- 
tion rarely arising. 

All state constitutions require the governor to have certain qualifica- 
tions. He must in any case be a citizen of the United States ; and in all 
but a few states he must be at least thirty years of age (the actual 
average is about fifty-one). Usually he must have resided in the state 
for a period of five years. His compensation is either fixed in the con- 
stitution or left to the discretion of the legislature, the present range 
being from $3,000 a year in South Dakota to $25,000 in New York, with 
an average of about $8,000.^ In twenty-six states, the term is fixed in 
the constitution at four years; in twenty-one others, at two years; while 
New Jersey elects every three years. In the newer constitutions, the 
tendency is to shift from the two-year to the four-year term, as was 
done in New York in 1937, in Georgia and Alabama in 1941, and in Idaho 
in 1944. As a rule, the governor is eligible for immediate reelection, and 
for reelection any number of times; but in Indiana, Pennsylvania, and a 
few other states, he may not serve two consecutive terms.^ 

The governor and other principal state oflBcers may be removed by 
impeachment. The power, however, is seldom exercised; in point of fact, 
only thirteen governors have ever been impeached. Five impeachments 
occurred in the South during the Reconstruction period: one governor 
was removed from office, one resigned to avoid removal, and in the other 
cases the charges were dropped. In the North, two governors were im- 
peached during the same period, one being acquitted and the other re- 
moved from office for embezzlement of state funds. More recent instances 
include the impeachment of Governor Sulzer of New York in 1913, of 
Governor Ferguson of Texas in 1917, and of Governors Walton and 
Johnson of Oklahoma in 1923 and 1929 — all of whom were removed from 
office. In 1929, Governor Long of Louisiana was impeached, but before 
the trial had progressed far the case was dropped.® In 1935, Governor 
Moodie of North Dakota was impeached, but before the trial began, the 
supreme court of . the state decided that he was ineligible to the gov- 
ernorship by reason of insufficient residence in the state; whereupon he 
was succeeded in office by the lieutenant-governor, and the impeachment 
proceedings ended.^ In twelve states, a more expeditious method of re- 


^ Eight states pay $10,000 (CaUiomia, Colorado, Kentucky, Massachusetts, North 
Carolina, Ohio, Virginia, and West Virginia) ; Connecticut, Illinois, Louisiana, and 
Texas pay. $12,000 ; Penn^lvania, v$18,000; and New Jersey, $20,000. 

2 On background and experienco of recent “war governors,^*’ see State GovernmenL 
XVI, 154-155 (July, 1943). 

; 3 C; S. Potts, “Impeachment as A Remedy,” St. Louis Law Rev., XU, 15-38 
(Dec., 1926) ; M. T. Van Hecke, “Impeachment of Governor at Special Sessions,” 
Wis. Law Rev., Ill, 155-169 (Apr., 1925) ; R, S. Rankin, “Impeachments and Politics.” 
South Atlantic Quar., XXIX, 374-393 (Oct., 1030), 

4 See N. Y. Times, Jan. 19, 28, and Feb. 3, 1935, and especially R. L. Miller, “The 
Gubernatorial Controversy in North Dakota,” Amer. Polit. ScL Rev., X XTX . 418-431 
(June, 1935)- 
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moving state officers has been authorized, namely, by holding a special 
recall election. To 1945, however, this device has been brought to bear 
against only one governor.^ 

In case of the governor’s death, resignation, removal, or absence from 
the state, the lieutenant-governor, in two-thirds of the states, succeeds 
to the office — except that when the governor has been recalled, the suc- 
cessor becomes the rival candidate who polled the highest popular vote 
at the recall election. When the lieutenant-governorship is vacant, or 
where that office does not exist, the succession follows some order laid 
down in the constitution or in a statute, with the president of the senate 
usually succeeding. / 

■ 

The Governor and Legislation ^ 

Although the legislature is the chief organ for the enactment of state 
laws, it is not the only part of the government that partakes of that func- 
tion. Some lawmaking authority is exercised in every state by what are 
called quasi-legislative boards or commissions, upon which has been con- 
ferred the right to issue ordinances or regulations having the force of 
law and applying to the operation of public utilities and other corpora- 
tions, to the protection of public health, and to a large variety of other 
matters. 3ut a far more important subsidiary agency in lawmaking is 
the governor. Indeed, as a factor in legislation he is scarcely second to 
the legislature itself; for, although his legal authority in this field is 
mainly of a negative character, he is often able in various ways to exert 
much positive influence in determining both the form and substance of 
the laws that are passed. 

The desirability of giving the governor some official share in the 
translation of the public will into law is practically everywhere recog- 
nized by granting him the veto power. Originally, the states bestowed 
this power grudgingly, or not at all; of the earliest state constitutions, 
only those of Massachusetts, New York, and South Carolina made pro- 
vision for it.^ Nowadays, however, it appears in every state except North 
Carolina; and it enables the governor to exert a tangible influence in 
legislation which is equivalent to not less than that of one-half of the 
legislature, with the single limitation that it can be employed only in 
the negative. 

Before any bill passed by the legislature becomes a law, it has to be 
submitted to the governor, and if he vetoes it, it fails unless the legisla- 
ture passes it a second time by the requisite majorities in the two houses. 
The time allowed the governor for consideration of bills varies from 
state to state: during the legislative session, in eleven states he has only 
three days; in twenty-two states, he has five days; in three states, six 
days; and in eleven states, ten days. If he fails either to approve or veto 

i Governor Frazier of North Dakota, in 1921. See pp* 215-^217 above. 

■'Seepp. 14-15 above. 
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a bill within this period, it becomes law automatically. If, however, the 
legislature adjourns within this time, the bill, in twenty-one states, fails 
to become law unless the governor subsequently approves it. The gov- 
ernor thus has a ^'pocket veto,” or veto by inaction, corresponding to 
thaj} possessed by the president of the United States. On the other hand, 
in Maine and five other states,^ if the legislature adjourns within the 
period allowed for consideration, bills become law unless the governor 
returns them to the legislature with his objections at the beginning of 
the next session. 

Of more importance is the length of time allowed for the considera- 
tion of bills after the legislature adjourns; for the bulk of legislation is 
passed shortly before adjournment. In thirty-four states, the governor 
is given a definite time following adjournment, ranging from six to 
thirty days, in which to approve or disapprove measures that have been 
passed. In twenty -three of these states, bills become law unless the gov- 
ernor records his disapproval within a specified period. In the other 
states, notably California and New York, no pending bill becomes a law 
unless approved by the governor within that period.^ “In such states, the 
governor sits after the close of the legislative session practically as a third 
chamber. He grants hearings to advocates and opponents of measures 
which have received legislative approval, refers legal and financial ques- 
tions to his attorney-general or other advisers, and in general does what 
he can to determine for himself whether the measures proposed by the 
legislature should be enacted.” ^ 

The size of the vote required in the legislature to overcome the gov- 
ernor's veto also varies; in Connecticut, a mere majority of a quorum 
in each house suffices, and in seven other states a majority of the full 
membership is adequate ; ^ in five states, a three-fifths vote is required ; ® 
everywhere else a two-thirds vote is necessary, based, in twelve states, 
on the number present, and in the remaining twenty -two on total mem- 
bership. The record shows, however, comparatively few vetoes over- 
ridden. 

The scope of the veto power, likewise, differs. In nine states, every 
bill must be approved or rejected as a whole, even though some parts of 
it may be deemed good and others bad. In the case of appropriation 
bills, this has often resulted in forcing the governor to accept an entire 
measure, including items unnecessarily large or for unworthy projects, or 

1 Florida, Indiana, Mississippi, Nevada, and South Carolina. 

2 "^yiien the New York legislature adjourned in April, 1944, it left 891 'ffhirty-day” 
bills with the governor. If, laying aside all his other duties, the governor had worked 
on bills ten hours a day for the entire thirty-day period, he would have had, on 
the average, only twenty minutes for the consideration of each bill. The Citizens’ 
Union of New York City has recommended a constitutional amendment extending 
the post-session period to forty-five days., 

2 A. N. Holcombs, State Government iru the United States (3rd ed., 1931), 355. 

^ Alabama, Arkansas, Indiana, Kentucky, New Jersey, Tennessee, and West Vir- 
ginia. 

Delaware, Maryland, Nebraska, Ohio, and Bhode Island. 
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else to veto the entire bill and thus perhaps delay indefinitely the voting 
of necessary funds for carrying on the state government. In such a 
situation, most governors have preferred to accept the former alterna- 
tive. To enable the governor to check the common legislative tendency 
toward wastefulness, extravagance, and expenditures for purely local 
objects, all but nine states, as indicated,^ have conferred upon him the 
right to veto separate items in appropriation bills. In Pennsylvania and 
a few other states, this has been construed to permit the governor not 
only to strike out separate items, but to reduce the amount of any item. 
This latter development, however, may work out badly, as it has done in 
Pennsylvania, where the legislature has been able to gratify local con- 
stituencies by voting , appropriations far in excess of the estimated rev- 
enues of the state, thus transferring to the governor the burden of 
whittling down the appropriations and of shouldering whatever local 
unpopularity may result.^ Two states, Washington and South Carolina, 
have gone so far as to permit the veto of any section or sections of any 
bill passing the legislature; elsewhere, non-appropriation bills must be 
accepted or rejected as a whole. 

The extent to which the veto power is used* depends upon the po- 
litical and personal relations between the governor and the legislature, 
and especially upon the nature of the veto power itself. Vetoes are 
naturally most numerous in those states in which it is possible to dis- 
allow separate items in appropriation bills.® 

The full effectiveness of the veto is even greater than is indicated by 
the large number of bills vetoed and the small number passed a second 
time. A mere hint from the executive office that a veto may be expected 
if a certain bill passes is often sufficient to kill it; and frequently some- 
thing more than a hint to this effect is forthcoming. The possibility of a 
veto often impels members of the legislature to ascertain what the gov- 
ernor's attitude is likely to be before they even introduce a measure. 
Furthermore, in informal conferences with members of the legislature, or 
in more formal committee hearings, the governor may indicate amend- 
ments that will have to be made if a bill is to receive his approval. Not 
infrequently, also, a veto message points out specific objections to cer- 
tain parts of a bill, and new bills are introduced and passed with the 
objectionable features omitted or amended. In such ways as these, the 
governor's power in legislation— which in law is of a purely negative 
character — ^may be transformed, without changing a letter of the state 

1 Indiana, Iowa, Maine, New Hampshire, Nevada, North Carolina, Rhode Island, 
Tennessee, and Vermont. 

2H. M. Dorr, Judicial Interpretation of the Executive Veto in Michigan,” Amer, 
Pelit XXVIII, 1056-1064 (Dec., 1934). 

3 Between 1921 and 1940, the governors of New York vetoed an average of 22.8 
per cent of the bills passed, and in 1940 and 1941, 28 per cent. Nat. M%in. Rev., 
XXIX, 532 (Aug., 1940). In 1944, Governor Dewey vetoed 263 bills and approved 
796. In 1941, the governor ot California vetoed by message 54 bills, and by pocket- 
veto 92, out of 1,422 measures passing the legislature. In 1943, the corresponding 
figures were 15, 139, and 1,291. 
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constitution, into a positive, aflBrmative influence. As multiplied instances 
show, possession of the veto incalculably strengthens the arm of the 
governor whenever he energetically undertakes to exercise his influence 
in lawmaking.^ 

But the true starting-point for the positive or affirmative influence 2, spe- 
of the governor upon legislation is to be found in his right to call special 
sessions of the legislature and to send formal messages to the two houses 
whenever they are in session. In more than half of the states, the legisla- 
ture, when convened in special session, may consider only the subjects 
which have been included in the governor’s call. Hence, by specifying 
certain topics in his summons, the governor may practically compel the 
legislature to consider these matters and to put itself more or less fully 
on record concerning them.^ 

Every state constitution likewise contains a clause requiring the gov- 3. Mes- 

^ ^ ^ seizes 

ernor to inform the legislature from time to time, by messages and 
addresses, upon the condition of state affairs. Like similar communica- 
tions of the president to Congress, these messages are not infrequently 
addressed over the heads of the legislators to the people at large, in the 
hope of creating public sentiment that will compel the legislature to 
adopt some part of the chief executive’s program. Frequently, too, the 
governor’s messages are accompanied by bills incorporating his recom- 
mendations. By restricting his messages to a few definite recommenda- 
tions embodying policies which his party has endorsed in its platform, or 
policies for which he is individually willing to assume responsibility,® 
the governor may become an influence of prime importance in shaping 
legislation. Whether his recommendations and bills receive favorable 
consideration depends largely upon the governor’s tactfulness, his per- 
suasiveness in winning over members and party leaders, '^‘the extent of 
popular support back of his measures, and, not infrequently, the vigor 
with which he wields the veto and uses the patronage at his disposal as 
clubs to compel the reluctant support of certain members. Naturally, 

ij. A. Fairlie, ‘ “The Veto Power of the State Governor/VAmer. Polit. Bci. Rev., 

XI, 473-493 (Aug., 1917); G. R. Negley, “The Executive Veto in Illinois,” ibid., 
XXXIII, 1049-1058 (Dec., 1939) ; H. A. Peterson, “Veto Power of Illinois Governor,” 

John Marshall Law Quar., VI, 277-283 (Dec., 1940) ; N. H. Debel, “The Veto Power 
of the Governor in Illinois,” in Univ. of 111. Studies, VI, Nos. 1-2 (1917) ; J. A. 

Swisher, “The Executive Veto in Iowa,” Iowa Jour. Hist, and Polit. 8a., XV, 155-213 
(Apr,, 1917) ; K E. Carlson, “The Exercise of the Veto Power in Nebraska,” Umu. of 
N eh. Hist and Polit. Sci Ser., Bull. No. 12 (1917) ; H. M. Dorr, “The Executive Veto 
in Michigan,” Mich Hist Afag., XX, 91-110 (Winter, 1936). 

2 M T Van Hecke “Legislative Power at Special Sessions,” Cornell Law Quar. ^ 

IX, 447-462 (June, 1924). Oklahoma adopted a constitutional amendment in 1923 
empowering the legislature to convene in special session upon a call signed by a 
majority of the members of the lower house. Subsequentlyy The amendment was 
declared invalid by the state supreme court. Simpson u. Hill aZ., 263 Pacific 
635-645 (1928) ; A. J. Lien, “Convening the Special Session— Oklahoma’s Predica- 
ment,” AaZ. Bet;.; XVII, 139-141 (Mar., 1928). 

3 Indiana experience shows that the recommendations of the governor have more 
^equently been enacted by the legislature than measures recommended in party plat- 
ff^ms. See B. Y. Berry, “The Influence of Party Platforms on Legislation in Indiana,” 

Awer. Poh't. 8ct. Bet;., XVn, 51-70 (Feb., 
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his power will go farther, too, if his own party has a harmonious ma- 
jority in the two houses.^ 

The rapid spread of the movement for state budgetary reform has 
considerably enhanced the legislative influence of the governor. A large 
majority of the states which have adopted improved budgetary methods 
have recognized both the appropriateness and the importance of assign- 
ing to him the leading part in the preparation of the state budget. 
No other official or group of officials can perform this work so satisfac- 
torily; the governor is held responsible for the economical and efficient 
conduct of the state government, and is in a position to know more 
intimately than any other state official the needs of the various admin- 
istrative branches and state institutions. Upon him, therefore, or upon 
some officer directly responsible to him, has rightfully been imposed 
the duty of collecting from the various departments and institutions 
estimates of their needs for the ensuing fiscal period, of revising these 
estimates, of forecasting the probable revenues of the state and the 
amounts required to be raised by taxation, and of submitting this in- 
formation to the legislature in good form as a basis for intelligent action 
by that body.^ 

Notwithstanding the theory of separation of powers on which our 
state governments are based, the public has, in the past twenty years, 
come to look more and more upon the governor as a legislative leader 
and to hold him responsible for having, and for putting through, a defi- 
nite prqgram of legislation, very much as the country at large has come 
to hold the president responsible for getting legislation through Con- 
gress.^ The governor, however, is always handicapped in his legislative 


1 Qn Governdf Lehman’s difficulties with the New York legislature of 1934, see 
R. Mclnnes, “Legislative Oligarchy Handicaps New York’s Governor,” Nat, Mun, 
Rev,, XXIII, 252-254 (May, 1934), and “New York’s Legislature Again Impedes a 
Progressive Governor,” ibid., XXIII, 383-388 (July, 1934). 

2 On the effect of budget reform upon the governor’s veto, see R. H. Wells, “The 
Item Veto and State Budget Reform,” Amer. Polit. Sci. Rev., XVIII, 782-791 
(Nov., 1924). Budget reform will be considered further in Chap, xliv below. 

^ “Woodrow Wilson gave clear expression to his view of the governor’s function 
as legislative leader soon after his election as governor of New Jersey. The leaders 
of his party in the legislature had called a conference to consider a legislative 
program, and Mr. Wilson attended without being invited. His presence precipitated 
a debate over the propriety of the governor taking part in such a conference. Finally, 
Mr. Wilson rose and said: ‘Gentlemen, I have been elected governor of New Jersey 
by the people of New Jersey, selected by the convention of the Democratic party, and 
I thereby have become the responsible leader of the Democratic party in the state. 
I will be held responsible by the people at the polls. I will be held responsible for 
the administration of the affairs of the state of New Jersey. Each of you gentlemen 
will be held responsible in the districts where you are elected. I am held responsible 
as well as you by the same people. I am the only person in the whole state, however, 
to express approval or disapproval on behalf of all the people, and T will express 
that approval or disapproval for the people by determining what we should do.’ The 
governor then laid before the conference a comprehensive prpgram of legislation, and 
remained on his feet nearly three hours aiguing and answering questions, with the 
result that the conference unanimously adopted his program, and within a short time 
the measures were enacted into law.” David Lawrence, in Springfield (Mass.). Re- 
publican, Peh. 29, 1924. Of. J. M, Mathews, “The New Role of the Governor,” 
Amer. Polit. Sci. Rev., Yl, 216-228. (May, 1912); G. W. Spicer, “Gubernatorial 
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leadership, as is the president, by the practical restriction of his direct 
contact with the legislature to personal interviews, and by being obliged 
to intrust the explanation and defense of his measures in each house 
to some member thereof. Manifestly, his influence as a leader in law- 
making would be increased, and a greater degree of harmony and 
cooperation between the executive and legislative branches would be at- 
tained, if the governor and the heads of executive departments were 
given the right to introduce bills on their own responsibility and to sit in 
the legislature, although without a vote. This arrangement would carry 
with it the privilege of explaining and defending their recommendations 
and bills, and would afford them opportunity to impart first-hand infor- 
mation and to answer any questions that might arise in the course of de- 
bate. Thus far, the only important step taken in this direction has been 
the inclusion in a budget amendment to the New York constitution, 
adopted in 1927, of a provision authorizing the governor and heads of de- 
partments to appear before the legislature and be heard on any matter 
pertaining to the budget.^ If, however, we continue to hold the governor 
responsible for putting through a legislative program — as we probably 
shall — ^we cannot fairly deny him direct and public access to the law- 
making body; although this innovation may have to await, in most states, 
the action of a constitutional convention or the adoption of a popularly 
initiated amendment.^ 

The Governor as an Executive 

Thus far, our attention has been fixed upon the governor’s relations 
with the lawmaking branch. His position as chief executive, however, 
calls equally for attention; after all, his primary function is executive. 
The first thing to be observed in this connection is that, although com- 
monly charged with the duty of seeing that the laws are faithfully 
executed, the governor enjoys little or no inherent authority derived 
from the mere fact that he is the chief executive of the state. His posi- 
tion in relation to the state administration is therefore distinctly inferior 
to that of the president in relation to the national administration. The 
federal constitution broadly bestows Ac executive power” of the United 
States upon the president; but no corresponding clause in state con- 
stitutions concentrates executive power in the governor, giving him an 
indefinite sphere of executive influence. On the contrary, the executive 
authority in state government is shared by a number of ojfficers. State 

Leadership in Virginia,” Pub, Admin. Rev, j I, 441-457 (Autumn, 1941); L K. 
Gurwell, '‘Go vernors Consider Postwar Problems,” ^tate Government, ’XNll, ZQ2-- 
372 (July, 1944). 

^ This amendment is reprinted in A. N. Holcombe, Btate Government in the United 
(3rd ed., 1931), 682-683. See p. 780 above, 

“model state constitution” proposed by the National Municipal League 
authorizes the governor to order a referendum on any bill failing to pass the legis- 
lature. Likewise, it authorizes a majority in the legislature to submit to a referendum 
any bill vetoed by the governor and, on the question of repassage, receiving a ma- 
jority, though not a two-thirds, vote. 
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constitutions frequently say expressly that the executive branch of the 
government shall consist of the governor, lieutenant-governor, and vari- 
ous other officers mentioned by title, and assign to the governor merely 
the “supreme’^ (or chief) executive power. Such provisions, combined 
with the tendency of the courts to construe grants of power in state 
constitutions rather narrowly, have left the governor with practically 
no executive authority which is not clearly granted by some definite 
provision in the constitution or by some statute. 

In carrying out the constitutional mandate to see that the laws are 
faithfully executed, the governor is obliged to rely upon a great number 
of subordinates, chiefly the state executive ofiBcers (generally chosen by 
popular vote), the locally elected sheriffs, prosecuting attorneys, city 
oflScials, and the judges of the various state courts. In order that he 
may fully live up to the constitutional injunction, it is essential (1) 
that he be given a free hand in the selection of these subordinates ; (2) 
that he be able to supervise and direct them in the performance of their 
duties; and (3) that he be empowered to suspend or remove an oflScial 
who proves incompetent or unfaithful. Unfortunately, in no state is the 
governor given any such full and effective means of control over these 
law-enforcing agencies. On the contrary, he commonly enjoys a very 
limited power of appointment, a wholly inadequate power of supervision 
and direction, and a narrowly restricted right of suspension and removal 

The appointing power of the governor is derived both from the con- 
stitution and from statutes. In the former, there is usually a clause 
specifying certain ojfficials whom the governor may appoint; but in most 
instances his constitutional appointing power is derived from a clause 
authorizing him to appoint all ojEcers whose appointment or election 
is not otherwise provided for. To other positions he appoints by virtue 
of direct legislative authorization. 

Seldom, however, does the appointing power extend to officials serving 
as heads of departments, e.gr., the secretary of state, the attorney-general, 
the treasurer, the auditor or comptroller, and the superintendent of 
public instruction. Instead, these are almost invariably elected by the 
people.^ And here we encounter* a situation totally different from that 
prevailing in the national government, where the president appoints all 
heads of departments, has control over them, and can remove them, and 
where such officials collectively form his “official family’-and group of 
advisers. Chosen independently of the governor and for fixed terms, the 
principal executive officers may fail completely to cooperate with their 
nominal chief, causing embarrassment for him and discord and friction in 
the administration of the staters affairs. Especially is this likely to happen 
when one (or more) belongs to a different party, or to a different faction 
in the same party, from that of the governor. At best, the arrangement 

1 In Maine, New Hampshire, New Jersey, and Tennessee, however, the only state 
executive official elected by the voters of the entire state is the governor. 
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is a faulty one — ^^^a relic of the outworn idea that one-man power is 
dangerous, and that the heads of departments, instead of being the 
effective instrumentalities of the governor, should be checks upon him/^ 
That some check upon the governor is desirable is no doubt true. It 
should come, however, not from the officials associated with him in the 
executive branch, but from other branches of the government, and of 
course from his responsibility to the people.^ 

By far the greater part of the governor’s appointing power arises in 
connection with the statutory boards and commissions which have ap- 
peared everywhere in great numbers in recent decades. In filling these 
administrative offices, however, the governor seldom has a free hand; 
for the most important positions, he must obtain confirmation of his ap- 
pointments by an executive council or, more commonly, by the state 
senate — a requirement open to the same objections that have been urged 
against councilmanic confirmation of appointments by the mayor in 
our cities.^ Other limitations, too, impair the effectiveness of the ap- 
pointing power as a means of control over administrative officials, e.g., 
civil service laws, laws prescribing specific qualifications for appointees, 
and especially laws fixing definite and overlapping terms, which often 
make it impossible for the governor to appoint a majority of. the members 
of a board or commission during a single term of office. All of these 
provisions more or less restrict the governor’s choice of the officials 
whose duty it is to assist him, directly or indirectly, in the enforcement 
of the laws, and therefore tend to weaken his control over them. On the 
whole, the governor’s power of appointment, especially where subject 
to senatorial confirmation, has not contributed materially to strengthen 
his position as the head of the state administration; often it has been 
a positive source of weakness. i 

The governor’s control is further lessened by the fact that he has 
little or no power of direction over the other executive and administra- 
tive officials, the reason. being that in most states the conduct of adminis- 
tration is prescribed by law 'Vith infinite and not always intelligible 
detail.” Whatever power of direction he enjoys must ordinarily be 
derived from a specific grant in the constitution or the statutes; and a 
commendable tendency has recently appeared in some states to increase 
his authority in this respect.® Of much greater potential importance, as 
an agency of control, is the governor’s power to suspend or remove 
appointive officials; although this, too, is quite insignificant in com- 

1 Through his power to order the investigation of any state offiice at the expense 
of that office, the governor of Washington has a weapon with which he may threaten 
and coerce independent state officers. G. S. Roche, “Executive Control of Inde- 
pendent Officials in Washington,” Nat. Mun Rev., XXI, 466-467 (July, 1932). Gf. 
J. A. Burdine, “Constitutional Revision— the Governor, the Administrative System, 
and Local Government [in Texas],” Tex. Law Rcu., XXI, 500-513 (May, 1943). 

2 See p. 930 below, 

. » On such increase in the power of the governor in the past decade, see L. B. White 
and M. H. Sherman, “The Governors March On,” State Government j XIII, 193-197 
(Oct, 1940). 
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parison with the president's power of removal. Like the power of direc- 
tion, the power of removal must generally be derived from some specific 
grant of authority in the constitution or statutes. Furthermore, the exer- 
cise of this power, when authorized, is often so hedged about as to be 
very ineffective.^ The principal elective state officials can, as a rule, be 
removed only by the cumbersome process of impeachment. Even when 
the governor is authorized to remove or suspend them, an effective check 
upon the exercise of the power is imposed in a number of states through 
the requirement that removals shall have the approval of the senate. 
In New York, for example, the principal elective state officials can be 
removed only by a two-thirds vote of all the members elected to the 
senate, a requirement which more than once has resulted in serious em- 
barrassment for the governor. Over local officers the governor has, in 
most states, even less control; although in New York, Michigan, Minne-’ 
sota, Ohio, and Wisconsin, he can remove certain of them.^ 

In addition to the legislative and executive powers here considered, 
the governor is clothed with certain miscellaneous powers,^ such as 
control of the state militia, granting pardons and reprieves, and calling 
special elections to fill vacancies.^ He is also an ex officio member of a 
large number of state boards and commissions, and is the medium 
thrc5ugh which official communications are carried on with other states 
and with the national government. Unfortunately, most of the governor’s 
time is consumed in the performance of comparatively trifling minis- 
terial duties, instead of being devoted to an intensive study of the big 
problems in the fields of legislation and administration.^ 

One will not be surprised to learn that the present war has thrust 
upon state governors a new burden of responsibility, especially in con- 
nection with the mobilization of civilian resources. In most states, fortu- 
nately, they found themselves already armed with extensive emergency 
powers (some dating from legislative grants made during the first World 
War and others from more recent grants) — powers ranging from com- 
plete supervision of civilian defense councils to outright seizure of 

1 A, F. Macdonald, 'The Governor and the Public Service Commission of Penn- 
sylvania,” iVai. Mun. Rev., XY, 185-186 (Mar., 1926); H. S, Commager, "A South 
Carolina Dictator,” Curr. Hist., XLIII, 568-572 (Mar., 1936). 

2 See “Power of the Governor of New York to Remove Local Officials ” U. 8. Law 
Rev., JjXYI, 117-121 (Mar., 1932), 

3 See M. S. Culp, “Executive Power in Emergencies,” Mich^ Law Rev,, XXXI, 
1066-1096 (June, 1933). 

4 j. D. Barnett, “The Grounds of Pardon,” Jour, of Crim, Law and Criminol,, XYll, 

490-530 (Feb., 1927). During Mrs. Ferguson’s term as governor of Texas (1925-27), 
3,737 pardons were granted— an average of more than five a day. S. A. MacCorkle, 
“Pardoning Power in Southwestern Soc, Sci. Quar., XV, 218-228 (Dec., 

1934). The power of the governor of Georgia to grant pardons and reprieves, which 
had caused much criticism and controversy, .was removed by constitutional amend- 
ment in 1943, and placed in the hands of a state board of pardons and paroles, with 
three members serving seven-year terms. Nat. Mim. Rev., XXXII, 447 (Sept., 1943). 

5 xhe late Alfred E. Smith once testified that as governor of New York he was 
compelled to spend approximately seventy-five per cent of his time doing clerical 
work, signing papers, and listening to reportsn-^matters which might well* have been 
deJeira ted to a competent subordinate. Nat, Mun, Rev., X, 277-280 (May, 1921). 
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property for military use by condemnation or purchase; and even the 
gratuitous seizure and distribution of livestock in the interest of the 
war effort.^ 


Other Executive Officers 

A lieutenant-governor is provided for in thirty-six state constitu- 
tions.^ In general, his functions are (1) to succeed the governor in the 
event of the latter^s death, removal, absence, disability,® or impeachment, 
and (2) to preside over the deliberations of the senate (except in Massa- 
chusetts), and incidentally to have a casting vote in case of a tie (except 
in Michigan). In some states, he has the right to participate in senate 
debates, to vote when the senate is in committee of the whole, and to 
’serve ex offffcio as a member of the governor's council. On the whole, 
the office, when not useless, is unimportant; and the twelve states that 
have no lieutenant-governor have not experienced any resulting incon- 
venience.^ 

Space permits only the briefest summary of the duties of the other 
principal executive officers.^ There is always a secretary of state, or 
secretary of the commonwealth, who is the custodian of the state archives 
and the state seal. He also has charge of the publication of the laws, 
countersigns the proclamations and commissions issued by the governoi", 
issues certificates of incorporation to corporate bodies of various kinds, 
has important duties in connection with primaries and elections, and 
performs a great variety of miscellaneous duties. The secretary is elected 
by popular vote except in Delaware, Maryland, New Jersey, Pennsyl- 
vania, Texas, New York, and Virginia, where he is appointed by the 
governor; and in Maine, New Hampshire, and Tennessee, where he is 
chosen by the legislature. 

The state treasurer is custodian of the revenues and trust funds of 
the state,® which he pays out, on order of the auditor or comptroller, for 
purposes authorized by law. Treasurers are chosen by the legislature 
in Maine, Maryland, New Hampshire, New Jersey, and Tennessee, and 
appointed by the governor in New York and Virginia; but elsewhere 
they are elected by popular vote. 

^ See “War Powers of Goveraors/^ State Government^ XV, 39-40, 46-47 (Feb., 
1942). 

2 The States that at present have no lieutenant-governor are Arizona, Florida, 
Georgia, Maine, Maryland, New Hampshire, New Jersey, Oregon, Tennessee, Utah, 
West Virginia, and Wyoming. In four of these (Arizona, Oregon, Utah, and Wy- 
oming), the secretary of state succeeds to the governorship in case of a vacancy 
between elections; elsewhere, the office passes to the president of the senate. 
See W. H. Isom, “The Office of Lieutenant-Governor in the States,” Amer. Fplit. 
Sd. Rev. f XXXII, 921-926 (Oct., 1938) ; R. F. Patterson, The Office of Lientenant-^ 
Governor in the United States (Vermillion, S. Ddk., 194A) , 

3 C. F. Snider, “Gubernatorial DisabiHty” [in Illinois], XJniv, of Chicago Law 
igeu., VIII, 621-529 (Apr., 1941), 

4 The office is omitted in the “model state constitution.” 

5 These are discussed more fully in A. F* Macdonald, American State Government 
and Administration (rev. ed., 1940), Chap. ix. 

® M. L. Faust, The Custody of State Funds (New York, 1926). 
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The auditor or comptroller (found in all but three states) has much 
greater power than the treasurer, for he not only audits the accounts 
of all state officers charged with the collection or disbursement of state 
funds, but passes in the first instance upon the legality of all expendi- 
tures. No money may be drawn from the public treasury without war- 
rant preAuously issued by him. In New Jersey, Tennessee, and Virginia, 
he is chosen by the legislature, but elsewhere he is elected by the people. 
In Oregon and Wisconsin, the secretary of state is ex officio auditor; and 
in New Hampshire, warrants on the treasury are drawn by the goy- 
ernor, who annually appoints a committee of the executive council to 
audit the accounts of the state treasurer. 

The superintendent, or commissioner, of public instruction has charge 
of the general educational interests of the state, and in this capacity he 
supervises the administration of the school laws, apportions the school 
funds among cities, townships, or school districts, conducts investiga- 
tions, and makes reports to the governor and legislature concerning the 
public school system. Superintendents are elected by popular vote in 
thirty-three states, but appointed by the governor in seven, ^ and by state 
boards of education in nine.^ 

The attorney-general — ^the principal law officer of the state — ^is ap- 
pointed by the governor in five states; ® in Maine, he is chosen by the 
legislature, and in Tennessee by the supreme court; elsewhere, he is 
elected by the people. His main activities are preparing legal opinions 
for the governor and other state officials, and appearing in court to 
represent the state in litigation. About one-fourth of the states have 
conferred upon him a limited power to supervise the work of local 
prosecuting attorneys,^ although in most states he has not proved an 
influential factor in law enforcement.® The office, however, may well be 
made the starting point toward the creation of a really effective state 
department of justice. With some such end in view, California, in 1934, 
adopted a constitutional amendment expanding the office of attorney- 
general into what is substantially a department of justice. The amend- 
ment declares that the attorney-general shall be /The chief law officer 
of the states^/ ® and it has been made his duty ^To see that the laws . . . 

^ Maine, Massachusetts, New Jersey, Ohio, Pennsylvania, Tennessee, and Virginia. 

2 Connecticut, Delaware, Maryland, Minnesota, Missouri, New Hampshire, New 
York, Khode Island, and Vermont. 

3 Indiana, New Jersey, New Hampshire, Pennsylvania, and Wyoming. 

See p. 895 below. In Delaware and Rhode Island, the attorney-general is in charge 
of criminal prosecutions throughout the state. Cf. J. A. Fairlie and D. Simpson, 
^Taw Officers in Illinois,” John Marshall Law Qmr,, VIII, 65-79 (Sept., 1942). 

® See E. H. DeLong, ‘Towers and Duties of the State Attorney-General in Criminal 
Prosecutions,” Amer. Jour. o/ Cnm. ha^^^ CriminoL, XXV,;358-400 (Sept,, Oct., 
1934); J. A. Fairlie and D. F. Simpson, "Law Departments and Law Officers in the 
States,” State Gouernmewt, XIV, 237-238, 251-254 (Oct., 1941); A. P. Staples, "The 
Attorneys-General and the Preservation of Our System of Government,” ibid., XVI, 
29-30, 41-44 (Feb., 1943), In Alabama, m 1M4, the attorney-general was authorized, 
when formally requested to do so, to give legal advice to city officials on any legal 
problems before them, 

® Subject to the constitutional powers of the governor. 
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are uniformly and adequately enforced in every county. . . ” He h^s 
been given “direct supervision over every district attorney and sheriff’^ 
and all other law enforcement officers, and may require such ofiicers to 
report to him in writing “concerning the investigation, detection, prose- 
cution, and punishment of crime in their respective jurisdictions ’’ 

If in his judgment any law of the state is not being “adequately en- 
forced^^ in any county, it becomes his duty to assume the powers of a 
district attorney for handling the situation; and when directed by the 
governor or required by public interest, he may assist any district at- 
torney in the discharge of his duties. 
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•Earlier chapters of this book should have made it clear that the r&le 
of government in modern society goes far beyond the primary function 
of protecting life and property. A modern government must not only 
engage directly in numerous activities, but also regulate multifold and 
complex economic and social relationships; and this is no less true of 
our statl and local governments than of the national government. What 
activities shall be undertaken, which relationships shall be regulated, 
to what distance regulation shall go, and what agencies shall be em- 
ployed for carrying on activities and for performing regulatory func- 
tions, are matters sometimes covered in the state constitution, although 
more commonly left to legislative determination. From state legislatures 
has flowed, in fact, for seventy-five years a stream of measures empower- 
ing or requiring state governments to undertake functions or services 
which, if previously undertaken at all, were left either to private enter- 
prise or to local-government units — functions and services often having 
no direct relation to the original purposes of government.^ Many of these 
newer state activities are significant enough to deserve extended treat- 
ment, but present space permits only a very brief survey of them. 

Education 

In any such resume, the educational work of the state government 
deserves to come first, not only because of its intrinsic importance in a 
democracy, but by reason of the vast number of persons directly affected 
by it, and also the large sums annually appropriated for it.^ 

Until near the middle of the nineteenth century, education received 
little or no aid from the states as such, responsibility for supporting such 
schools "as existed being left either to private organizations or to the 
authorities of school districts or of towns and townships. The small units 
named still have a considerable voice in school affairs in many states, 
although appearing largely to have outlived their earlier usefulness; and 
in recent years there has been a steady, even though slow and uneven, 
shifting of control from local to higher authorities — from school dis- 
tricts to towns and townships, from the latter to counties, and from coun- 

iln 1936, no fewer than 420 state activities in California were listed by J. M. 
Peirce, in The Tax Digest, XI?, 260-261, 281-286 (Aug,, 1936). Gf. V. J. Brown, "'The 
Growth of State Government” [in Michigan], XVII, 276-277 

(Feb,, 1944) . Cf, C. S. Lobinger, ^^The Status of the American State— What Ita 
Activities Are and Should Be,'* Temple Univ. Lam Quar., XYlll, 237-262 (Apr., 
1944). 

2 Slishtly more than a billion dollars in 1943. 
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ties to the state. The transition in some states appears to be well on the 
way to a uniform state-managed public school system, notably in Dela- 
ware, North Carolina, and New Hampshire. Although proceeding much 
more rapidly in some sections than in others, the tendency toward cen- 
tralization is discernible in all parts of the country; and it is traceable 
to public realization of the inequalities in educational opportunity and 
standards that are bound to appear among independent local units having 
widely varying populations — ^inequalities which, in turn, are produced 
mainly by the uneven distribution of wealth.^ 

To remove the inequalities in educational opportunity that have been 
largely responsible for this centralization, and also to set higher and more 
uniform standards, state legislatures have brought under state supervision 
or control, in whole or in part, many matters pertaining to school admin- 
istration that were formerly left to local school authorities — such as the 
training, examination, and licensing of teachers, compulsory school at- 
tendance, textbooks, libraries, school-house construction, medical inspec- 
tion of school children, and numerous other things.^ Besides supporting 
and regulating the public school system, most states maintain state schools 
for the blind, the deaf and dumb, and the feeble-minded; and nearly 
every state has a state agricultural college and a state-supported uni- 
versity.® 

At the head of their educational activities, alL states have ah official 
called the state superintendent (or commissioner) of public instruction, 
whose term, salary, power, and influence vary greatly from state to 
state; and in addition nearly all states have a state board of education, 
with from three to thirteen members, organized in different ways and 
having widely varying powers. 

Charities and Corrections 

Not essentially different has been the story of the way in which state 
governments have come to carry on a wide range of charitable or welfare 
services, and to maintain a series of correctional or penal institutions. In 
early state history, there was practically nothing that would be de- 
scribed today as 'public administration of charities and corrections. The 
former were looked after mainly by private individuals and groups ; and 
such public administration as existed was carried on entirely by towns 
and counties, and consisted of little more than unsystematic efforts by ^ 
the town or county overseer of the poor to relieve paupers in their homes. 

^L. W, Lancaster, Government in Rural America, Chap. xi. Cf. A. G, Grace, 
“From the Bottom Up,” Nat, Mun, Rev,, XXX, 16-21 (Jan,, 1941), on the Connec- 
ticut educational system. 

2 J. Peele, “The State Runs the Schools in North Carolina ” Nat, Mun, Rev., 
XXVI, 181-184 (Apr., 1937). 

^ On federal-state-local relationships in education, see R. M, Thompson and B. L. 
Lihdman, “Intergovernmental Relationships in Education,” 8ia£e Goucmmeni, XVII, 
318, 323-324 (Apr., 1944); A. G. Grace, “The Administration of Federal Grants-ip- 
Aid for Education,” ibid., XVII, 38(K382, 386 (Aug., 1944). Of. p. 99 above. 
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or to place them in local almshouses. And correctional institutions con- 
sisted only of town and county jails and lockups. 

By the middle of the past century, the unprogi'essiveness of local 
agencies in dealing with welfare and correctional problems that were 
multiplying with the growth of population and increased complexity of 
modern social conditions was rapidly becoming apparent, as was the 
financial inability of local governments and private agencies to main- 
tain adequate and efficient institutions. The legislatures were therefore 
appealed to for grants-in-aid for local welfare agencies, both public 
and private. Besides, responding with increasing generosity to such calls, 
legislatures, one after another, gradually set up a series of state institu- 
tions to supplement — ^in some cases to supplant — ^local welfare agencies, 
until today we find in every state an array of state-managed welfare 
or charitable institutions — hospitals for the insane and the tubercular, 
and institutions for the feeble-minded, the blind, the deaf and dumb — ■ 
most of them carrying on educational, as well as charitable, activities.^ 
Poor relief, on the other hand, continues for the most part to be adminis- 
tered through the county or township almshouse, an institution known in 
different parts of the country as the poor-house, the poor-farm, the 
county infirmary, or, more euphemistically, the home for the aged and 
infirm. Some states, however, grant relief to paupers in their homes; 
and by 1934 most states had set up machinery for the payment of pen- 
sions to indigent persons over sixty-five or seventy years of age, and to 
indigent mothers of dependent children. In 1935, the development re- 
ceived fresh stimulus from the federal Social Security Act, under which 
the national government has come to the financial assistance of the states 
fori^the benefit of numerous handicapped classes.^ 

Fairly numerous also are state institutions established for punishing 
or reforming delinquents — ^prisons (sometimes with separate prisons for 
men and women), houses of correction or workhouses, reformatories for 
wbmen and in a few cases for men, and juvenile reformatories or reform 
schools. In most states, county jails and city jails continue to exist as 
locally controlled institutions.^ 

Over these miscellaneous institutions the states exercise a supervision 
that varies greatly both in extent and in methods. At first, each state 
institution was managed independently by its own separate board of 

1 A. C. Fensel, '^Californians State Institutions ” The Tax Digest, XVIII, 405-409, 
420-422 (Dec., 1940) . A central youth guidance commission was created by the 
Michigan legislature in 1944 to do state-wide planning and to coordinate the work 
of state and county child welfare officials. A number of states, including Michigan 
and New York, have set up commissions to deal with various problems relating to 
the rehabilitation of veterans, providing for their financial assistance, and extending 
educational opportunities. 

2 See pp. 622 above. Cf^ H. I. Baumes, 'A Successful Experiment in Public As- 
sistance” [in Virginia], Nat Mun, Rev,, XXVI, 247-250 (May, 1937) ; F. H. Thill, 
"Old Age Assistance in California ” T/ie Tax Digest, XXI, 373-374 (Nov., 1943). 

3 On county jails and almshouses, see pp. 910-911 below; also B. McKelvey, 
American Prisons (Chicago, 1936). 
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trustees or directors, and was subject to no central supervision — a system 
still found in a few states. Under this arrangement, there was, of course, 
an almost total lack of uniformity, economy, and efBciency ih institutional 
management, and in time legislatures introduced periodical supervision 
through visiting committees, usually consisting solely of legislative mem- 
bers. The visitations, however, rarely resulted in significant improve- 
ments; often, indeed, they degenerated into malodorous '^junkets^^ in- 
volving wasteful drafts upon the state treasury. And more effective 
central supervision did not come until legislatures, though continuing to 
send visiting committees, instituted central administrative agencies to 
look into the management of both public and private institutions. 

The extent to which, and the methods by which, this centralized 
administration is now carried on naturally vary a good deal throughout 
the forty-eight states. Some states have a single state board of control, 
with members appointed by the governor and senate, receiving salaries, 
and devoting most of their time to the work of the board. Such boards 
have usually superseded the local board of trustees, and have assumed 
practically complete management and control of most state institutions, 
including their financial affairs and the selection of their superintendents 
or managers. Other boards of control have jurisdiction over charitable 
institutions only, and may be called departments of welfare; others super- 
vise and control correctional institutions as well, in which event the 
title of state board of charities and corrections may be employed.^ 

But the more common method of state supervision is for the legislature 
to place the various institutions in more or less homogeneous groups, 
each group being supervised by an appointive state board. Under thi^ 
system, the supervisory board usually appears in one of two formsjilt 
may be a board of control with far-reaching powers, similar to the boards 
just described, although with more restricted jurisdiction. More fre- 
quently, however, a different type of central supervisory board is em- 
ployed, the members, although appointed by the governor and senate, 
serving without pay and rendering only part-time service. The powers of ' 
such boards are naturally less extensive than those of boards of coiltrol, 
and usually consist of acting as ^The eyes of the legislature^’ in making 
visits of inspection, offering advice, criticism, and suggestions to the local 
managing officials, giving publicity to whatever their investigations may 
disclose, and. reporting recommendations to the governor and legisla- 
ture.^ Such purely advisory boards are, however, disappearing; for in 
many instances the legislature has augmented their authority by grant- 
ing them true administrative powers comparable to those exercised by 
boards of control. 

^ About one-fourth of the states have a single-head welfare department or depart- 
ment of charities and corrections. 

2 Whatever type of central administration is employed, in only a few states does 
state supervision extend to local charitable institutions and methods of welfare work 
or to local jails. ' '' 
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Better care of the inmates of our charitable and correctional institu- 
tions, improved construction and arrangement of institutional buildings, 
more effective" collection of statistical information concerning dependency 
and delinquency, as well as greater efficiency and economy in manage- 
ment, are generally conceded to be among the beneficial results of cen- 
tralized state administration. And the extension of state control to cover 
county jails and almshouses would no doubt result in, incalculable im- 
provement in many states where such control is now lacking.^ 

Public Health Activities 

Not unrelated to the states’ educational, charitable, and correctional 
services are their activities in protecting the public health; and no 
activity contributes more to the physical safety and well-being of the 
people. Before the Civil War, public health administration, like the other 
activities mentioned, was in a rudimentary stage. The few health meas- 
ures that had been enacted by the legislatures related only to the estab- 
lishment of quarantines to prevent the spread of contagious or infectious 
diseases, and to the abatement of nuisances threatening the public health ; 
and all were administered only locally. The matters mentioned are still 
the basic functions of public health administration; but numerous others 
have been added, largely as a result of the progress of medical and sani- 
tary science. 

In our early national history, no special agencies, state or local, for 
public health protection existed. After the Civil War, however, the need 
for regular and continuous state-wide supervision of public health by 
special state officials was recognized by the legislatures, as was also the 
need for systematic cooperation between central and local health authori^' 
ties. Since 1869, when the Massachusetts legislature set up the first public 
health body, the establishment of state departments of health has be- 
come general; and since 1909 all states have had such an agency.^ 

In addition, the legislatures have imposed upon numerous special state 
boards or officers — such as food and drugs commissioners and inspectors 
of tfenements, to mention only two — the duty of dealing with particular 
problems affecting public health; and boards in charge of educational 
and charitable work are often required to provide for medical inspection 
of school children and of inmates of charitable institutions.^ 

Most state health departments today are in charge of a board of health, 
consisting of from three to fifteen members, serving without pay in about 
half of the states and paid by the day in the remainder.^ The board mem- 

1 See pp. 910-911 below. F, Oahn and V. Bary, Welfare Activities gf Federal, State, 
and Local Governments in California, 1860-^1984 (Berkeley, Calif., 1936). 

2 Health departments have been created, for the greater part, on the initiative 
of the legislature, although in some instances they have been required by the state 
constitution. 

® A. E. Bowden and Q. Gould, ^^State Legislation Requiring Pre-Marital Examina- ^ 
tipn for Venereal Diseases^* State Govemm&nt, XVII, 300-301 (Mar., 1944) . 

^ A few states have a health department under a single head. 
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bers are usually appointed by the governor without senate approval, and 
as a rule hold office for from four to six years. With the board meeting 
only three or four times a year in most states (monthly in a few) , the 
need for an executive in continuous charge of health administration has 
been met by the appointment, either by the governor or by the board of 
health, of a full-time, salaried executive known variously as health com- 
missioner, director of public health, or secretary of the board of health. 
Besides the necessary clerical force and other office assistants, the state 
department employs a number of experts to attend to special phases of 
health work, such as sanitary engineers, inspectors, chemists, and bac- 
teriologists. The departments, too, are commonly organized in bureaus 
or divisions, each in charge of a chief. 

However organized, state health departments have important powers 
and perform a wide variety of functions. They make and enforce rules 
and regulations for the prevention and eradication of communicable 
diseases, especially by establishing quarantines and by suppressing in- 
sanitary conditions within the state; preventive measures, indeed, con- 
sume the greater part of the department’s energies, and include such 
work as supervising sanitary conditions in hotels, tenements, lodging- 
houses, and slaughterhouses. Health departments also wield extensive, 
powers of investigation, especially with a view to ascertaining the causes 
and prevalence of diseases, abating nuisances, and keeping trustworthy 
vital statistics. Hardly less important among preventive measures are 
the collection and dissemination of information on health matters, the 
promotion of maternal and infant hygiene, examination and licensing 
of physicians, dentists, pharmacists, nurses, barbers, and embalmers. 
Inspectors or sanitary engineers examine the sources of milk, water, 
and ice supplies, as well as places in which food is sold, and seek to 
protect lakes, streams, and harbors from pollution. The health depart- 
ment may be empowered also to pass upon plans for local sewerage 
systems, and to appoint, supervise, control, and remove local health 
officials, especially where localities receive financial grants from the 
state for purposes of health administration. In these ways, and others 
too numerous to mention, the centralization of health administration, 
the broadened activities of state departments, and their cooperation 
with national health authorities^ have been of incalculable value to 
the general public. 

The State and Labor 

Of more recent development than most of the services thus far described 
are the numerous activities which state legislatures have authorized in 
behalf of wage-earners. And, unlike the history of educational, charitable, 

1 Especially the United States Public Health Service (transferred in 1939 from the 
Treasury Department to the Federal Security Agency) and certain bureaus of the 
Department of Agriculture. See L- R. Thompson, ‘‘District Offices of the U. S. Public 
Health Service/’ State Government^ XVII, 450-452 (Nov., 1944). 
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and public health functions, the centralization of labor activities in 
state agencies has not been preceded by a period of decentralized local 
administration. Under their power to restrict the freedom of employers 
and employees in the interest of the general welfare, more than three- 
fourths of the legislatures have conferred wide regulatory powers either 
upon a unified department of labor or upon scattered and independent 
boards or commissions. Where a labor department exists, it is usually 
headed by an industrial commission or similar body, or (in about a 
fourth of the states) by a single labor commissioner or director; and to 
render the authority of these agencies more effective, they are empowered 
to conduct investigations, to make rules and regulations having the 
force of law, and to prosecute violations thereof in the courts. 

The regulations administered by these state agencies are known col- 
lectively as labor laws. A large number of them supplement the meas- 
ures for public health protection that have already been noted, while 
others seek to improve the workers^ economic status. In part, they 
spring from pressure exerted upon legislatures by organized labor, and 
in part from legislatures’ own recognition of their duty to promote the 
general welfare. 

Some measures have as their main object the protection of the 
workers’ health, e.g., laws prohibiting entirely, or permitting only under 
certain conditions, the labor of persons under the age of eighteen (child 
labor laws) ; ^ also laws limiting the hours of continuous work for women 
in industries, stores, and hotels, and entirely prohibiting their employ- 
ment in mines. Similar laws applying to men are not common, and 
are usually restricted to labor on public works or in especially dangerous 
occupations, such as mining, smelting, and railroading.^ Other laws re- 
quire removal of dust and noxious fumes in factories, seats for women 
employees, and proper sanitation. Finally, some states require periodical 
examination of all workers who come into contact with certain poisonous 
agencies or injurious processes. 

Closely related are laws designed to avert or mitigate the effects of 
industrial accidents and industrial diseases by requiring safeguards 
for dangerous machinery, exits, fire-escapes, equipment of street cars 
and local trains with safety appliances, and by providing for the safety 
of laborers on public buildings, bridges, and other public works, together 
with periodic state inspection of factories, workshops, and mines. 

Occupational accidents not due to the carelessness or wilful negli- 
gence of the injured worker are now regarded as a proper charge 

3. Federal regulation of cMld labor, under the Fair Labor Standards Act of 1938, 
extends, of course, only to workers whose products enter interstate commerce (see 
p. 611 above). The great bulk of manufactured products, however, fall into this 
category; so that the field for independent state regulation has been sharply 
narrowed. 

2 Here again, the federal Fair Labor Standards Act, prescribing maximum hours 
and minimum wages for workers whose products enter interstate commerce, has 
narrowed the range of control bv the states. 
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upon an industry or business as a whole, and most states have work- 
men’s compensation laws, some applying to all accidents, others 
applying only to the more hazardous occupations ; ^ and about one- 
third grant compensation for occupational diseases. With the related 
problem of sickness among wage-earners, however, little has been done, 
although plans for state health insurance for workers are being widely 
discussed. Since the enactment by Congress of the Vocational Rehabili- 
tation Act in 1920,^ state and national governments have cooperated 
in the task of restoring to self-supporting ability persons who have 
been disabled in industry, or in any legitimate occupation, or by dis- 
ease; and thousands have thus been refitted to earn a livelihood. 

Among the miscellaneous matters dealt with in labor laws are the 
fixing of minimum wages in about a third of the states, protection of the 
rights of labor unions, guaranteeing the right of collective bargaining, 
regulation of picketing in labor disputes, and the establishment of state 
boards of conciliation and arbitration for the peaceful settlement of 
industrial disputes. 

Apart from accidents and sickness, the most serious problem confront- 
ing workers is involuntary unemployment. As in the case of compensation 
for injuries, legislative bodies and the general public have belatedly 
come to recognize that social justice requires that the inescapable losses 
due to unemployment should also be made a charge upon industry, and 
not be permitted to fall with full and tragic weight upon the worker and 
his dependents. Until Wisconsin passed an unemployment insurance 
or compensation law in 1932, no state took action on the subject. The 
situation is now, however, completely changed; for, spurred by the 
federal Social Security Act of 1935, every state has set up an insurance 
plan of one type or another.® State employment offices, supplementing 
the U. S. Employment Service in the Federal Security Agency, became 
increasingly useful until, in 1942, all were transferred (at least tem- 
porarily) to federal control, so that such services throughout the country 
might be geared more effectively for war production.^ 

To avert a period of widespread unemployment following the demobi- 
lization of millions of war veterans, some thirty states have taken meas- 
ures to aid in providing postwar employment. Under one name or another, 
state planning commissions have been set up to draft plans or /^blue- 

^ WorkmepL^s compensation acts are sometimes administered by special workmen's 
compensation boards. 

2 See p. 624 above. 

3 See pp. 621-622 above; also J. M. Jacobson, ‘The Wisconsin Unemployment Com- 

pensation Law of 1932,” 4mer. Polit. Bci. Rev,, XXVI, 300-311 (Apr., 1932) ; P. Mer- 
rick, “Unemployment Insurance” [in California], The Tax Digest, 377-378, 

394-397 (Nov., 1943). When the war ends, state agencies will have to handle far 
greater numbers of benefit claims and payments than ever in the past, and state 
unemployment compensation programs will be put to a severe test, with respect not 
only to the adequacy of their reserves and benefit protection, but also to the 
effectiveness of their administration. 

^ See p. 605 abo'*^^' 
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prints” for postwar construction and development of projects (notably in 
California, Illinois, Pennsylvania, and New York) or to cooperate with 
and advise counties and cities engaged in similar planning.^ Millions 
of dollars have been appropriated by state legislatures or voted by cities 
to aid in developing projects and for the purchase of project sites for 
public works, in the belief that thereby the anticipated unemployment 
may be reduced to a minimum.^ 

Agriculture and Conservation 

More numerous, more varied, and in certain respects more impor- 
tant, than state activities for the welfare of industrial wage-earners are 
the services which legislatures have authorized for the benefit of agricul- 
ture and the conservation of natural resources. This is not surprising 
when one recalls the preponderance in all state legislatures of members 
from rural districts, as well as the fundamental importance of agricul- 
ture and natural resources in our national economy. 

Among the states^ activities in the interest of the agricultural popula- 
tion, some have a clear relation to the public health, e.g., the inspection 
of dairy herds and meat products. Many others are designed to promote 
improved farming methods and to raise the farmer^s income. These in- 
clude analysis of soils and fertilizers, inspection of plants, trees, shrubs, 
fruit, and seeds, study of scientific poultry-raising and stock-breeding, 
and suppression of animal and plant diseases and pests. To stimulate 
improvement in all lines of agriculture, state and county fairs and 
farmers’ institutes have been held annually for many years. Every 
state also maintains an agricultural experiment station, whose bulle- 
tins are circulated widely among farmers and stock-men. Besides im- 
parting scientific training to students in classrooms and laboratories, 
the state agricultural colleges conduct extension courses which bring to 

^ The work of these planning commissions may be followed currently in the weekly 
issues of News Bulletiuj put out by the Public Administration Clearing House 
(Chicago). See also Twentieth Century Fund, Postwar Planning in the United 
States — An Organization Directory (New York, 1944). 

example, California has made ten million dollars available to cities and 
counties for the purpose, and Michigan cities and towns have been granted five 
millions. The Milwaulcee city council has approved a program providing for an 
expenditure of more than twenty-two millions in the next six years, and Portland, 
Oregon, recently voted three bond issues to provide twenty-four millions, St. Louis 
has^ postwar project-funds aggregating sixty-three millions to provide for a new 
major airport, hospital improvements, increased fire protection, sewer construction, 
and street improvements. And Oklahoma City, relying upon its favorable climatic 
conditions and central, location in regard to transportation, has planned a twenty- 
five-million-dollar mid-continental airport of vast proportions, to serve as one of 
the major air freight and'passenger terminals of the country. 

According to a survey by the Associated Press early in 1945, the state governments 
had earmarked over a billion dollars for postwar projects; governors and planning 
bop'ds had recommended programs involving 788 million more; and ^^non-blue- 
printed’^ ideas for various undertakings approximated four billion. Projects included 
office and school buildings, hospitals, air ports, irrigation developments, parks, and 
chiefly highway construction. TV. Y. Times, Feb. 4, 1M5 ; State Government, XYlll, 
4-7, 15 (Jan., 1945). Cf. A, R. Heron c A After the W States Accept 

the Challenge of the Future,” Siafe Gouemweni, XVII, 417-421 (Oct,, I944)v 
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people on the farm new ideas concerning crop cultivation and the care 
and feeding of live-stock; and at the same time, ^^home demonstration^^ 
agents help to raise the standard of rural home life.^ During the depres- 
sion, legislatures enacted emergency relief measures for the benefit of 
farmers in distress ; and similar measures have followed devastating floods 
and droughts.^ 

Related activities in the field of conservation include the preservation 
and propagation of fish and game, draining swamps and irrigating arid 
lands, preventing and extinguishing forest fires, developing state-owned 
forests and protecting those privately owned, and enforcing measures 
for soil conservation and the conservation of oil and gas resources. 
Such an enumeration, however, merely hints at the extremely varied and 
interesting ways in which the state governments, often in close coopera- 
tion with the national Department of Agriculture, endeavor to advance 
the all-important agricultural interests of the nation. 

Of these manifold services, not a few are rendered by separate and 
independent boards or commissions. In recent years, however, there has 
been a tendency to correlate all such activities in a state department of 
agriculture headed either by a single commissioner of agriculture or, in 
most states, by a board of agriculture employing a full-time executive 
and a staff of experts. Separate departments of conservation also are fre- 
quently found exercising functions which, in other states, fall to the 
department of agriculture. Starting out with merely advisory powers, 
these administrative agencies have had their authority considerably 
augmented by legislative grants, first of supervisory power, and later of 
power of direct control in specified fields. 

Public Works 

Public works carried on by state governments include the construc- 
tion and operation of canals in a few states, notably New York; the erec- 
tion of dams and reservoirs for flood prevention and control; the main- 
tenance of state parks or forest preserves, mainly for recreational uses; 
and the erection of public buildings, highway bridges, and monuments. 
By all odds, the most important public works, however, are highways; 
and in no other activity has the tendency toward centralized state admin- 
istration progressed more rapidly. 

Originally, highway construction and repair were local matters, and 
to a great extent they still are such. But the general inefficiency which 
characterized the early road districts soon led townships to take over the 
task, and some improvement resulted. Still greater benefits followed as 
the work was gradually assumed by counties in most parts of the coun- 
try. Finally, since New Jersey and Massachusetts led the way in the 

1 See pp. 569-570 above. , , . 

2 gee Council of State Governments, Postwar Prohlew of Agnculture . iChxc&^pj 
1944); State Government, XVIII, 19-22 (Feb., 1945L 


Conser- 

vation 


Oentrali- 
zation of 
high. -way 
adminis- 
tration 



812 INTRODUCTION TO AMERICAN GOVERNMENT 


National 

highway 

super- 

vision 


State 

adminis- 

trative 

agencies 


early nineties, and especially since the multiplication of automobiles, 
state interest in improved highways has grown at a rapid pace. First, 
state legislatures began giving financial aid to local authorities, such 
grants to be expended under state supervision and with the advice and 
assistance of state officials. Then they started authorizing the construc- 
tion of highways at state expense and in accordance with standards 
prescribed by state administrative agencies. And today, the principal 
highways in all states are the handwork of state governments acting 
in close cooperation with, and under the supervision of, the Public Roads 
Administration, a unit in the recently created Federal Works Agency 
at Washington. 

This movement toward centralized highway administration has gone 
farthest in North Carolina and Virginia. There the construction and 
maintenance of all major highways has been taken over by the state, to 
the great advantage of counties that were too poor or too sparsely popu- 
lated to afford the kind of highways everywhere demanded today. It 
seems probable that in the near future other states will follow the 
example thus set. Most states at present, however, continue to leave to 
counties the construction and repair of secondary roads — ^the ^^county 
roads” that motor tourists usually try to avoid — ^while the state highway 
authorities exercise increasingly close supervision over such roads and 
construct and maintain the staters major highway system. 

Centralized highway administration has been greatly accelerated by 
the federal highway acts passed by Congress, beginning in 1916.^ Under 
these laws,* enormous sums have been appropriated by the national gov- 
ernment to aid the states, sums which usually have to be matched by 
equal state appropriations. The resulting joint funds are expended by 
state highway departments or other state agencies that have been ap- 
proved by the national Public Roads Administration, which also lays 
down detailed regulations concerning the highway projects that are to 
be undertaken. The result is the remarkable system of federal-state high- 
ways with which nearly every one is familiar, and which now aggregates 
more than two hundred thousand miles.^ 

To administer the states^ varied public works, legislatures have 
created a corresponding variety of administrative bodies. A few states 
have departments- of public works exercising jurisdiction over works of 
different kinds; but it is more common to find that these departments 
have charge of only some one type of undertaking; and all states have 
highway departments. In about a third of the number, the head of this 
department is the highway commissioner or director of highways, ap- 
pointed by the governor, and often solely responsible to him. More often, 
however, the department is headed by a part-time highway commission 

1 See p. 98 above. 

? J. W, Robinson, >Tlie States and Postwar Highway Construction,” State Gov-^ 
XVII 390-392, 412 (Sept,, 1944), 
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of from three to seven members, in which case the active head is a full- 
time, salaried executive, often a highway engineer, who directs major 
highway construction and supervises local highway work. Unfortunately, 
spoils and other political factors sometimes impair the^. efficiency of 
highway administration. 

Regulation of Business 

A state has the right to control all business activities within its bor- 
ders except such as have been instituted by the national government or 
involve transactions in foreign or interstate commerce. In varying degree, 
this broad power has been exercised by every legislature in passing 
regulatory laws and in setting up administrative agencies to enforce 
them. Most of these’ regulations have been enacted under the staters 
police power, and apply to businesses that affect the public health, 
morals, or safety, or that in other ways have a direct bearing upon the 
public welfare.^ The courts, indeed, have upheld still other regulations, 
on the broad ground that they apply to business '^affected with a 
public interest’’ — a phrase not easily defined, but covering such miscel- 
laneous matters as grain elevators, warehouses, hotels, financial institu- 
tions, telephone, light, power, and transportation companies, and retail 
milk prices. 

It should be borne in mind also that many labor and health laws 
mentioned in preceding sections of this chapter are likewise regulations 
of business. So, too, are laws regulating admission to the practice of cer- 
tain professions or trades,^ as well as usury laws, which prohibit the 
taking of interest in excess of the legal rate. Other laws are designed to 
protect the public from fraud in connection with advertisements and 
contracts ; and misbranding and adulteration of foods and drugs are com- 
monly prohibited. In fact, there are few lines of business, whether 
carried on by individuals, by partnerships, or by corporations, that are 
not subject to some form of control through state legislation and state 
administrative agencies. 

Laws that deal with partnerships, regulating their formation and 
dissolution, and defining the rights and liabilities of the partners, form 
no small or unimportant class of regulatory measures. But especially 
numerous and important are measures regulating business corporations 
of one kind or another. Except in five of the oldest states,® corporations 
are no longer created by special act of the legislature in each case. This 
early practice led to so much favoritism and corruption that, long before 
the Civil War, the system was widely abandoned. In its place, legisla- 

1 Under the Fourteenth Amendment, such regulations must hot amount to a 
deprivation of life, liberty, or property without due process of law, nor deprive any 
person within the state of the equal protection of the laws. 

2 j. A. C. Grant, “The Gild Returns to America,'^ Jour, of Politics; TV, 303-336, 
458-477 (Aug., Nov., 1942). 

3 New Hampshire. Vermont, Massachusetts, Rhode Island, and Connecticut; 


Basis 

state 

control 


Miscel- 

laneous 

regu- 

lations 


Eegula- 
tion of 
corpora- 
tions : 



814 INTRODUCTION TO AMERICAN GOVERNMENT 


71. Anti*- 

trust 

fawB 


2 . ‘ 

sky’ 


‘Blue- 


3. Bank- 
ing laws 


4. Insur- 
ance 
laws 


tures, often, in obedience to an express mandate in the state constitution, 
have enacted general laws specifying the conditions which must be met 
by any group of persons desiring to become incorporated. These condi- 
tions haying been met, a corporation charter is issued by some state 
administrative official, usually the secretary of state. At the same time, 
the legislators have also prescribed by general law the conditions which 
“foreign” corporations (those organized in another state) must meet 
before they may engage in business in the state.^ 

One group of such regulations is known as the state anti-trust laws, 
some of which antedate the Sherman Anti-Trust Act of 1890. Sweeping 
prohibitions of all kinds of trusts, monopolies, or combinations in re- 
straint of trade characterize certain of these laws; while others aim to 
prevent monopolies in special fields, particularly in the production and 
sale of foodstuffs. At the same time, unfair trade practices, which often 
tend toward monopoly, are commonly prohibited. On the whole, how- 
ever, such state laws have not proved very effective; and the chief 
restraints upon monopolies are to be found in the activity of the national 
government in enforcing the federal anti-trust laws.- 

“Blue-sky” laws also appear in almost every state, regulating the 
issuance and sale of securities by both domestic and foreign corpora- 
tions, in order to protect the public against fraudulent flotations. Such 
laws, however, have never proved very effective, and the ends sought are 
now more likely to be attained through the National Securities Act and 
the Securities Exchange Act of 1934.® 

But the most important corporation laws relate to banks, building 
and loan associations, insurance companies, and public utilities. National 
banks, of course, are not subject to state regulation.^ But a large number 
of commercial and savings banks and trust companies have been char- 
tered by the states and conduct their business under state banking laws 
which fix the amount of a bankas capital stock, the method of stock 
subscription, the amount and nature of the bankas loans, assets, reserves, 
and investments, and the liabilities of its stockholders and directors. 
To building and loan associations, regulations not essentially different 
apply. If irregularities threatening insolvency are discovered, the appro- 
priate state agency takes over the management of the institution until 
a receiver is appointed by a court, or until the irregularities have been 
straightened out. 

All forms of insurance companies likewise operate under detailed 
state regulations. GeneraTIaws prescribe the conditions which a corpora- 
tion must meet in order to engage in the business of soliciting insur- 
ance; a license must usually be obtained, which may be revoked if the 


1 These conditions must not be such as to prove a burden or restriction upon 
foreign or interstate commerce. See pp. 82-83 above. 

2 See pp, 44g.452 above. 

3 gee pp. 557-558 above. . 

^ See ppi 518-519 above. 
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staters laws are violated. Other legal provisions relate to the standardiza- 
tion of policies, their registration with some state ofiScial, the payment of 
claims arising under them, and periodical and special reports upon 
the affairs of the corporation. Insurance companies must also permit offi- 
cial inspection of all their records, papers, and securities. 

Finally, there is a large body of laws aimed at the regulation of public 
utilities — ^businesses which, although owned and operated by private 
persons, are essentially public in character, enjoy special privileges (such 
as the use of streets and highways and the right of eminent domain) , 
and tend to become monopolies. Here are included transportation com- 
panies, especially urban railways and bus and cab lines; also telephone, 
gas, electric, and water companies. Of the many regulations imposed 
upon such corporations, some relate to their financial structure, securi- 
ties issues, and methods of accounting and reporting; others are for 
the safety and convenience of the public. Most important, however, are 
those representing attempts to regulate the rates charged and the quality 
of services rendered, with a view to preventing extortionate charges 
and inadequate service. 

To enforce in specific cases the general standards as to rates and 
services which the legislature has set up, administrative bodies under 
one name or another — ^railroad commissions, warehouse commissions, 
public service or commerce commissions — ^have been created; and the 
work of these agencies, although it has not proved of uniform excellence 
or effectiveness, is second in importance to no other state activity.^ Aside 
from the public service commissions, no uniform type of organization to 
administer the various laws relating to business exists in the several 
states. In only two states (Virginia and North Carolina) is jurisdiction 
over business corporations concentrated in a single state, department. 
Most other states have special machinery to deal with special classes of 
corporations — ^banking and insurance commissions, general corporation 
commissions, warehouse commissions; while others confer regulatory 
powers on the state auditor, the state treasurer, or the secretary of state. 
Whatever the administrative agency employed, there is a tendency every- 
where to enlarge its powers of control. 

Police Activities 

Underlying all of these regulatory activities of the states are those 
having to do with police or law-enforcement. Police activities embrace the 
whole system of internal regulation whereby the states preserve public 
order, protect life and property, prosecute and punish criminals, and 

iSee E. H. Barber, ‘Utility Regulation Began in the Bay State/t Utilities 
Fort., XXII, 82-95 (July 22, 1943). Certain phases of utility regulation that cannot 
be reached by state laws and regulations are dealt with in the federal Public Utility 
Holding Company Act of 1935. See p. 559 above, Cf. C. 0. Ruggles, Aspects o/ the 
Organization, FunctioTis, and Financing of Btate Public Utility Commissions (iBos- 
ton, 1937). 
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restrict the business and professional activities of their citizens in the 
interest of the general welfare. They include the enforcement, not only of 
all provisions of the state constitution and valid statutes, but also of all 
valid ordinances, rules, regulations, and decisions issued by state and local- 
government officials, including the courts. Implied in this regulatory 
power is the right of the state legislature to create new agencies for the 
enforcement of whatever laws it enacts, or to assign their enforcement 
to executive officials created by the state constitution. The legislatures 
also have the implied power to prosecute, and may impose penalties 
upon, individuals and corporations found guilty of violating the laws 
of the state. The penalties may take the form of fines, forfeitures, revoca- 
tion of licenses, cancellation of grants, or voiding of contracts, and 
may even extend to imprisonment. 

Instead of centralizing police activities in a single state department 
of justice,^ with representatives operating throughout the state, each 
state has an aggregation of separate officers and agents charged with 
duties connected with one phase or another of the work, and operating 
on different levels of government. And not only is there no complete 
centralization in the hands of state officers, but in all states the en- 
forcement of many highly important state laws has been left entirely 
to local officials in cities, towmships, and counties. Foremost among 
the state (as distinguished from local) law-enforcing agencies stand the 
chief executive officers, especially the governor, the secretary of state, 
and the attorney-general. The courts., too, although seldom able to take 
the initiative, play an indispensable part in law enforcement in con- 
nection wuth the administration of criminal justice and the imposition of 
civil penalties.^ In addition, there is a large and steadily growing num- 
ber of administrative boards, commissions, and departments, some of 
which have been mentioned in the preceding pages.^ As a rule, they are 
charged with the enforcement, or at least with supervising the enforce- 
ment, only of the laws pertaining to their respective fields. Inspectors or 
other representatives of these agencies often travel about the state, 
and ordinarily they are able, in quite inconspicuous ways, to obtain 
observance of the laws with which they are concerned. Inspectors of a 
state factory department, for example, advise factoiy-owners or man- 
agers as to changes that may be necessary to satisfy the requirements of 
the factory laws, with the result that resort to court proceedings is rarely 
necessary. Indeed, most state administrative agencies emphasize the pre- 
ventive, rather than the punitive, character of their law-enforcement 
activities.t'/''"' 

The multiplication of state activities has naturally led to an enlarge- 
ment of the police powers conferred upon state enforcing agencies such 

1 On such of these as exist, see pp. 865-866 below. 

2 Court organhation and work are described in Chap, xlv below. 

2 Further discussion of these administrative agencies appears on pp. 821-822 below. 
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as is seldom realized by the average citizen. A survey of the state govern- 
ment of California showed that, in 1933, fifty-eight of the staters sixty- 
nine departments, divisions, bureaus, boards, and commissions had been 
granted police powers. In some instances, the scope was limited, but in 
many the exercise of general police powers throughout the state was 
involved.^ Doubtless surveys in other states would reveal a similar 
diffusion.^ 

Despite the growing tendency to expand the police authority wielded 
by state ofi&cials, decentralization is still the most distinguishing char- 
acteristic of state law enforcement, as indeed it has been since colonial 
times. Upon county sheriffs and prosecuting attorneys, upon mayors and 
city police forces, and even upon rural township constables, the states 
not only impose important civil duties, but rely chiefly for the mainte- 
nance of law and order, and for the prevention, detection, and prosecu- 
tion of crimes and misdemeanors.® Seldom coordinated by any central 
controlling or guiding hand, such local officers (at least outside the 
larger cities) are usually without any special training for their official 
duties; and their effectiveness is further impaired by the fact that they 
are chosen for the most part by popular election, independently of one 
another and in various political subdivisions of the state. As a result, laws 
that are supposed to reflect the will of the entire state — especially those 
fixing moral standards or regulating moral conduct of citizens — are fre- 
quently enforced only to the extent to which local public opinion appears 
to support them; and the natural desire of local officials for reelection 
may contribute widely to lax enforcement. 

Notable efforts to counteract the evil results of our decentralized sys- 
tem have appeared in the sixteen states that have state police forces.^ 
The more effective of these state constabularies (each under a state 
chief or commissioner of police) consist of a trained personnel organized 
and officered along military lines, exercise general police powers through- 
out the state, maintain highway patrols for the better protection of rural 
sections, and assist local peace-officers in apprehending criminals. In 
times of industrial disorder, they have proved highly efficient in prevent- 
ing destruction of property and loss of life.® 

1 A. Vollmer and A. E. Parker, Crime and the State PoZzce (Berkeley, Calif., 1935), 
39 ff. 

2 It should be noted also that the enforcement activities of state authorities are 
often aided by the cooperation of national authorities, e.g., of the United States 
Public Health Service and the Bureau of Animal Industry, in protecting public 
health. 

3 On the work of sheriffs and prosecuting attorneys, see pp. 894-896 below. 

4 These states are Maine, New Hampshire, Massachusetts, Rhode Island, Connecti- 
cut, New York, New Jersey, Pennsylvania, Maryland, West Virginia, Louisiana, 
Arkansas, Texas, Michigan, Indiana, and Oregon. See 0. G. Olmdev, Michigan State 
Police; A Twenty-five Year History (East Lansing, Mich., 1942) ; G, H. Quenzel, 
“A Fight to Establish the State Police” [in West Virginia], Jour, of Grim. Law and 
Crimmol, XXXIV, 61-67 (May-June, 1943) . 

^ See -B. Smith, The State Police^ and A. Vollmer and A. E. Parker, Crime and 
the State Police. Cf. W. Cooper, “The State Police Movement in the South,” Jowr. 
o/ Politics, 1, 414-433 (Mar., 1939), 
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By 1940, every state in the Union had established a state law-enforc- 
ing agency, either police or highway patrol, with the department in 
thirty-six states possessing broad power to enforce all criminal laws, 
while in the remaining twelve the departments were restricted to en- 
forcement of motor vehicle and highway regulations.^ 

Some two dozen states now reenforce the work of local police officers 
by means of state bureaus of criminal identification, charged with investi- 
gating the circumstances surrounding the committing of crimes; and 
such agencies — ^maintaining laboratories and preserving finger-print rec- 
ords, photographs, descriptions, measurements, and court records of per- 
sons who have been convicted of indictable offenses within the state, and 
of other notorious and habitual criminals — have proved of gi'eat assist- 
ance to local authorities in identifying and apprehending criminals. 

Normally, the enforcement of state laws seldom raises problems that 
cannot be solved by the civil administrative agents of the state in their 
daily routine work, or by the courts where knotty legal questions present 
themselves or criminal prosecutions have been instituted. But, unfortu- 
nately, situations sometimes arise where obstructions to law-enforcement 
are offered by combinations too powerful for the local police or the 
courts to handle. This may occur in case of invasion of a state, or a 
domestic insurrection, but is more likely to happen when strikes or other 
labor troubles arise. In such situations, the sheriff of the county or the 
mayor of the city most concerned may appeal to the governor, who, as 
commander-in-chief of the state militia, is empowered by the state con- 
stitution to call out the National Guard, as the militia is officially called, 
to do police duty in protecting life and property at the scene of a strike.® 
For effective police work, however, the National Guard is ill-fitted in 
almost every important respect; and state police forces have, in the 
states that maintain them, proved far more satisfactory.® Unfortunately, 
their efficiency in curbing violent demonstrations by strikers or ""their 
sympathizers has earned for the state police the bitter hostility of or- 
ganized labor, whose opposition has thus far prevented the organization 
of such a force in Illinois, California, and other states. Even where such 
a force exists, a labor lobby has usually succeeded in compelling the legis- 
lature to incorporate in the law serious limitations upon its use in con- 
nection with labor troubles. 

To provide for the situation created by calling the National Guard into 
federal service during the national emergency arising in 1940, Congress, 

^ 0. W. Wilson, in ikfm. Fear Book, p. 440; cf. FoKce Year Book, 1940, 
“State and Provmcial Polics/^ pp. 247-272. 

2 Not infrequently, the National Guard is called out to maintain order, protect 

life and property, and aid in the relief of distress following a devastating flood, 
fire, or earthquake. Cf. N*. Gage, Order Owi o/ Chaos; The Role of the Nationial 
Guard in the Great Pennsylvania (New York,' 1936); E. R. Beckwith, “Law^ 

Relating to State Military Power,” State Government, XVI, 57-58, 75-77 (Mar., 
1943). 

3 The chief importance of the National Guard lies in its close integration with 
the national military forces for purposes of national defense. See Chap, xxxv above* 
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late in that year, authorized the states to maintain additional military 
forces; and nearly all of them are now doing so. Organization is, in gen- 
eral, in accordance with a “model” act drafted by the Federal-State 
Conference on Law-Enforcement Problems of National Defense,^ and 
part of the equipment is provided by the national government without 
charge. Primarily, .the State Guard units are to furnish protection for 
power plants, water-works, docks, airports, and other vital defense 
properties or interests; but they must also stand ready to assist the police 
when disasters occur or disorderly crowds assemble, and to carry out any 
missions or duties within the state to which the governor may assign 
them.^ Most states permit State Guard contingents to cross their borders 
in pursuit of saboteurs, insurrectionists, and other offenders. State Guard 
units cannot, as such, be drafted into federal military service; but mem- 
bership in them does not exempt one from being called into such service 
individually.® 
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ADMINISTRATIVE AGENCIES AND PROBLEMS 

The Multrplication of Boards and Commissions 

The preceding chapter has brought to view some of the main govern- 
mental activities nowadays authorized by state constitutions and statutes. 
What of the steadily expanding administrative machinery required for 
carrying out the duties entailed? 

In earlier days, state government was a comparatively simple affair; 
a half-dozen principal officers, with small staffs of deputies or other 
assistants, met all executive and administrative needs. As virgin fields 
of investigation and control were occupied, however, especially after 1900, 
new machinery was provided — often by constitutional amendment, but 
in most cases by statute — ^until the multiplication of boards and commis- 
sions became easily the most conspicuous feature of state (as likewise of 
federal) administrative development. From 1900 to 1909, the number of 
such agencies created the country over averaged between one and two 
hundred a year ; and although later on the pace slackened, hardly a legis- 
lative session terminates in any state today without at least one new 
administrative body being authorized. Until very recently, nearly all 
states had at least two score such establishments, while in several the 
number exceeded one hundred.’* 

The reasons for this development are not difficult to discover. Some 
of the new agencies were created originally for the purpose of collecting 
and digesting information for the legislature as a basis for intelligent 
lawmaking on some highly complicated subject. Others originated in a 
desire on the part of the legislature to evade or postpone the solution 
of some important question, which, therefore, was turned over to a special 
board or commission. Not a few boards and offices have been created 
mainly or solely with a view to increasing the “spoils’’ to be distributed 
as rewards for party services. Again, persons interested in some project 
of reform urge the undertaking of new work by the state government; 
and, instead of studying the existing machinery in order to determine 
whether the new function might not properly be handled by an existing 
agency, they draw up a statute creating a new one, and the legislature 
obligingly passes it. Popular demand for more industrial and social- 
welfare legislation, and for more activity by state governments in pro- 

^ In 1936, no fewer than 290 boards, bureaus, etc., were listed in California by 
J. M. Peirce, in The Tax Digest, XV, 5-7 (Jan., 1937). Cf. V. J. Brown, ‘The Growth 
of State Government’^ [in Michigan], State Government, JCVll, 276-277 (Feb., 1944), 
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moting agriculture, has been especially prolific at this point. A number 
of new boards and offices, too, spring from the increasing tendency of 
the states in recent years to assume functions originally left to county, 
city, or town authorities. Lastly, the growth of insurance, banking, and 
other financial corporations, and of railways and other public service 
companies, together with the breakdown of the numerous attempts to 
regulate them by detailed legislative enactments, has resulted in the 
creation of boards or commissions in almost every state for the adminis- 
tration of laws designed to regulate such business enterprises. Establish- 
ment of these newer administrative agencies^ although sometimes unwar- 
ranted, has in many instances had the very beneficial effect of securing 
the advantages of specialization in public affairs and the application of 
technical knowledge ; ^ at the same time, it has complicated governmental 
machinery to a point where the ordinary citizen finds it almost unin- 
telligible. And once created — ^under whatever circumstances — a board or 
office can be depended upon to magnify the importance of its activities, 
and to compete with varying, but usually ultimate, success for appropria- 
tions for the continuance and expansion of its work. 

In the form taken by administrative agencies, there is great diversity; 
not a single 'State has followed a wholly consistent plan. In some in- 
stances, functions have been assigned to one or another of the principal 
executive officers considered in a preceding chapter. At other times, an 
entirely new official has been introduced, e,g.j a highway commissioner, 
or a superintendent of banking, or a director of conservation. More fre- 
quently, however, the tasks to be performed — especially the newer ones — 
have been intrusted to boards or commissions. Where a board is em- 
ployed, it usually consists of persons who serve in merely an advisory 
capacity, leaving to subordinates the actual administrative work. In 
numerous^ instances, such . boards are composed, in part at least, of ex 
ojficio members — ^the governor, comptroller, attorney-general, etc. — ^who 
give only a small part of their time to the work to be done. Examples 
are found in boards of health, boards of education, boards of agricul- 
ture, and pardon boards. Commissions may be distinguished from boards 
by the fact that as a rule the officials who compose them are expected to 
perform the actual work of administration, and to give all of their time 
to it. When, also, an administrative agency is clothed with quasi-legisla- 
tive or quasi-judicial powers, it is generally called a commission rather 
than a board; although the distinction does not always hold, even in the 

^ Some of the new state functions partake more of the nature of business enter- 
prises than of government, notably as developed a quarter of a century ago, under 
Non-Partisan League auspices, in North Dakota. See H. Gaston, The N on-PaTtiBan 
League (New York, 1920) ; C. E. Russell, The Story of the Nori^Far^^ 

(New York, 1920) ; A. A. Bruce, The Non-Partisan League (New York, 1921) ; P. R. 
Possum, “The Agrarian Movement in North Dakota^ Johns Hopkins Vniu, Studies 
in Hist and Polii. Sci., XLIII (1925). Not a few states, regarded ai business con- 
cerns, own more property, employ more n\en, and pay out more for labor and mate- 
rials than any other enterprise operating wholly within their boundaries. 



ADMINISTRATIVE AGENCIES AND PROBLEMS 823 

same state, since the two terms are often used interchangeably. The most 
important examples of commissions, as distinguished from boards^ are 
railway or public utility commissions, tax commissions, and civil service 
commissions. The extent of the power wielded by these different officers, 
boards, and commissions varies widely, of course, from state to state. At 
one extreme, they are found exercising merely the power to investigate 
and recommend ; at the other, they are observed issuing orders and regu- 
lations having the force of law, notably in the case of boards of health 
and public utility commissions. In the matter of internal organization, 
however — ^with reference to such things as size of staff, classification of 
employees, and salary ranges — ^they have comparatively little freedom, 
such matters being usually regulated by the legislature as a phase of its 
general control over practically the entire administrative system. 

Criticism of Admintstrative Arrangements 

Long before depression overtook the country in 1929, the rising cost of 
state government had prompted searching investigations and illuminating 
reports by commissions on economy and efficiency in about a third of the 
states.^ In its turn, the depression, with the resulting decline in public 
revenues, aroused fresh interest in governmental economy and led to a 
new series of surveys of the administrative side of state governments. 
The main purpose of all such inquiries has been, of course, to ascertain 
which, if any, of the numerous administrative agencies were unneces- 
sary; which, if any, might profitably be combined; and in what other 
ways economy and efficiency could be promoted. In almost every instance, 
the resulting report has amounted to a severe indictment of the existing 
state administration as unscientific, uneconomical, and inefficient; and 
in several cases important remedial action has ensued. The most im- 
portant specific defects brought to public attention in this way may be 
summarized as follows. 

There has commonly been an almost total lack of uniformity in the 
methods by which the members of the various administrative agencies are 
selected, in the length of their terms, in the ways provided for their 
removal from office, and in the standards of compensation. In New York, 
for example, just prior to the reorganization of 1927, seven of the 187 
principal state administrative agencies were filled by popular election, 
seven by the legislature, fifteen by appointment by the governor; while 
fourteen bodies were ex officio, seventeen were partly ex officio and 
partly appointed by the governor, sixty-eight were appointed by the 
governor and senate, and the remainder were constituted in a bewilder- 
ing variety of ways.^ 

Many state boards and conamissions are called non-partisan when in 

^ The best examples of the earlier surveys are the Illinois Committee on Efficiency 
and Economy Meport (Springfield, 1915) and the Report oj the New York Committee 
on Reconstruction (Albany, 1919). 

2 See charts accompanying the Report of the Committee on Reconstruction (1919). 
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vllthL reality they are bi-partisan, consisting of persons belonging to the two 

positions major political parties. Representation of the principal minority party 
was originally intended to serve as a check upon the majority party and 
to mitigate the evils of partisanship in administration. In practice, how- 
ever, the arrangement often results in bi-partisan agreements concerning 
the distribution of patronage attached to the ofBce or board, in a division 
of responsibility for the character of the work performed, and in ward- 
ing off threatened investigations which might prove equally damaging 
to the two parties represented. 

(c) Term Xhe term of some of the administrative officers is definitely fixed by 
law and coincides with that of the governor; in the case of others, there 
is a fixed term which does not coincide with the governor’s; while in 
still other instances the term is left more or less indefinite. Terms of 
members of boards and commissions often are staggered. 

iolaS®’ There is likewise no uniformity in the methods provided for the 
removal of administrative officials. Impeachment by the lower branch 
of the legislature, followed by trial and conviction before the senate, is 
authorized in most states for the chief state officers; but this is a cum- 
bersome procedure, seldom made use of. In New York, there are, besides 
the process of impeachment, no fewer than seven distinct ways of re- 
moving department heads and other principal officials; less than one- 
half can be removed by the governor upon his individual responsibility. 
In other states, the situation is not essentially different. 

Ce) Com- Some of the administrative officers of the state are paid a fixed salarv; 

pensa- *' 

tiou others receive no salary, but are paid by the day or by fees; while 
still others are allowed only their actual expenses while performing their 
official duties. 

Subordinate positions attached to the various administrative depart- 
ments and public institutions, aggregating more than ten thousand in 
several states and more than fifty thousand in New York and Pennsyl- 
vania, are generally distributed among the political and personal friends 
of the officers or members of the several boards and commissions in ac- 
cordance with the well-known practices of the spoils system; and this 
goes far toward explaining the inefficiency with which many state func- 
tions are performed when judged by the standards prevailing in private 
business enterprises. 

of ^ oper Numerous faults appear also in the distribution of functions among ad- 

uonti ministrative agencies, and in the relations of the latter with one another. 

general, there has been little effort to correlate them; and, instead of 
finding similar or clearly related functions combined in a single adminis- 
trative office, the commissions on economy and efficiency have almost 
uniformly reported a most unfortunate division of related duties and 
activities among two or more boards, commissions) or officers, who often 
do their work quite independently of each other and of any central direct- 
ing and controlling officer. Harmonious cooperation— in other words, the 
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teamwork essential to ej05cient administration — ^is rare and more or less 
accidental; officers and activities are needlessly duplicated; resulting in 
both inefficiency and added expense.^ 

Over the scores of administrative agents, boards, and commissions 
there is, as a rule, no unifying or coordinating authority and only very 
slight directing or supervisory control. Generally lacking, therefore, is any 
proper responsibility to the governor, to the legislature, or to the people. 
Elective officers are practically independent of one another, and of the chief 
executive of the state as well; and almost equally slight is the governor’s 
control over the more numerous appointive agencies, selected in diverse 
ways, serving for varying terms, and rarely removable by his inde- 
pendent action. Whatever unifying and harmonizing force there is comes, 
in many states, from the outside, being exerted by the ^^invisible gov- 
‘ernment” of political organizations.^ 

Speaking broadly, state administration is uneconomical. To be sure, 
large gains have flowed, in forty-odd states, from substitution of cen- 
tralized purchasing for former arrangements under which each depart- 
ment and institution, subject only to certain statutory regulations, bought 
its own materials and supplies.^ Waste, however, still commonly arises 
from the unscientific manner in which administration is organized, from 
want of a modern and uniform system of accounting, and especially 
from lack of a central agency or authority charged with studying the 
financial needs of the various administrative departments and state in- 
stitutions, collecting and revising -the estimates which they submit, and 
preparing and presenting for legislative consideration a comprehensive 
and itemized schedule of appropriations actually required for maintain- 

^In Illinois, for example, before the adoption of the reforms embodied in the 
civil administrative code of 1917, there were separate boards for each penitentiary 
and reformatory, half a dozen boards dealing with agricultural interests, almost a 
score of more or less independent state agencies having to do with labor and mining, 
a series of distinct departments dealing with corporations of one kind or another, 
a number of boards working in the iriterest of public health, and numerous uncor- 
related educational agencies. Even a single finance department could hardly be said 
to exist, when duties relating to state finance were divided among the governor, the 
treasurer, the auditor, the attorney-general, the secretary of state, the insurance 
commissioner, and other officers. State laws required the reporting of industrial 
accidents to one or more of at least five separate state offices, and '‘no employer was 
sure whether he must report to one, two, three, or more bodies, or could be certain 
as to when he had complied with the law on this subject,” Overlapping functions, 
and sometimes needlessly duplicated offices, were also conspicuous in the inspectorial 
work carried on by some of the state departments: inspectors from the health de- 
partment, from the food commission, and from the department of factory inspection 
might visit the same places at different times for much the same purpose and give 
conflicting orders, when one visit by a single set of inspectors would have been 
sufficient. W. F. Dodd, State Government (2nd ed., 1928), 233-234. 

2 E. Dawson, “The Invisible Government and Administrative Efficiencyj” AnnaZe 
oj Amer. Acad, of Tolit. and Soc. Sd., LXVI, 11-30 (March, 1916). See also in this 
connection Elihu Root’s address to the New York constitutional convention of 1915, 
entitled “Invisible Government,” Rev. of Revs., IJl, 465-467 (Oct., 1915), and cf- 
J. W. Fesler, T/ie Independence of State Regulatory A c?encfes (Chicago, 1942) ; 
E. B-urt, California State Government, II, ^'The Independent Agencies, 1850-1939” 
(Sacramento, 1939). 

3 See R. Forbes, Centralized Purchasing ; A Sentry at the Tax Exit Gate (Pamphlet, 
rev. ed., New York, 1941) . 
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ing the state’s institutions and services on a satisfactory level. In the 
lack of a carefully prepared budget covering all phases of state adminis- 
tration, the independent and uncorrelated officers, boards, and commis- 
sions have been found vigorously competing with one another before 
the legislature, each striving to obtain the most generous appropriations 
possible, without reference to the needs of the others, and without much 
reference to the probable revenues of the state. All too frequent, too, has 
been the absence of effective supervision over the expenditure of money 
appropriated. 

Administrative Reorganization 

Eor the correction of these fundamental defects of state administra- 
“enUor numerous suggestions and recommendations nave appeared in one 

admfnis another; and such proposals have formed a starting point* 

tration for the movement for administrative consolidation which has appeared 
in about three-fourths of the states since 1916.^ By administrative con- 
solidation is meant chiefly: (1) reorganization of the numerous adminis- 
trative offices into a few coordinated departments with definite heads; 
(2) authorization of the governor to appoint these department heads, 
who become directly responsible to him and may serve as his cabinet; 
and (3) careful adjustment of the terms of department heads with refer- 
ence to the term of the governor. The object is, manifestly, to concen- 
trate in the governor a real, not merely a nominal, responsibility for the 
state administration such as the president bears in relation to national 
administration — and to introduce long-needed unity, elBBciency, and 
economy. Such administrative reorganization naturally demands (1) a 
careful grouping of related functions under the same departmental man- 
Essen- agemeut, based upon a careful survey of all the administrative activities 
effective of the State; (2) a proper internal organization of every department, i,e., 
the subdivision of each into divisions or bureaus, each with a chief re- 
sponsible to the head of the department, and a logical division of depart- 
mental work among the several subdivisions; and (3) the abolition of 
unnecessary oflices and the unification of duplicated activities. Adminis-* 
trative consolidation does not necessarily include reform in accounting, 
purchasing, and budgetary methods; but it is a prerequisite for the suc- 
cessful introduction of these reforms, and in the plans of administrative 
consolidation adopted in Illinois, Idaho, Nebraska, California, and New 

1 Excellent summaries of this movement in its early stages are to be found in 
Report of New York Committee on RecQmtrmtion (1910), 233ff.; A; E, Buck, 
^'Administrative Consolidation in State Government ” iVai. Mun. Ecu., SuppV VUl’ 
630 ff. (Nov., lW) i Adminktrative Comolidation%n BtQte Governments (Pamnhiet! 
5th ed., New York, 1030). ^ mpn eb, 

^ A few states have attempted* to coordinate administrative activities, without in- 
creasing the power of the governor, by using a board of public affairs (Wisconsin, 
1911), a state administrative board (Michigan, 19214927), or a group of commis- 
sions (New Jersey, 1915). See W. E. Dodd, State Government (2nd ed,, 1928), 239- 
245, and H. Walker, 'Theory and Practice in State Administrative Beorganization.” 
\ Nat. Mnn. Eeu,, XIX, 249-254 (Apr., 1930). 


I 



ADMINISTRATIVE AGENCIES AND PROBLEMS 827 

York they have been practically concurrent.^ Furthermore, the require- 
ment of senatorial confirmation for the governor’s appointments might 
well be relaxed, if not abandoned altogether, thus ending the friction and 
^Trading” which often impair the governor’s responsibility when he and 
the senate are out of harmony politically. 

After some unsuccessful efforts to bring about administrative reor- 
ganization in Oregon in 1909 and 1911, in Minnesota in 1913, and in 
Iowa and New York in 1915, the first comprehensive plan was adopted 
by the Illinois legislature of 1917, following a careful preliminary sur- 
vey of all the state’s administrative agencies. The civil administrative 
code, embodying the reform, abolished over one hundred statutory offices, 
boards, and commissions and consolidated their functions in nine de- 
partments, namely, finance, agriculture, labor, mines and minerals, public 
works, public welfare, public health, trade and commerce, and regis- 
tration ^nd education — ^to which were added in 1925 a department of 
conservation and a department of purchases and construction.^ At the 
head of each of the present eleven departments is a director appointed 
by the governor and senate for a term of four years, coinciding with the 
governor’s term; and under each director are an assistant director and 
heads of bureaus, also appointed by the governor and senate, although 
under the immediate control of the head of the department. In the 
original code, provision was made likewise for a centralized purchasing 
system, a uniform accounting system, and an improved executive budget 
system. Indeed, administrative consolidation has been carried almost as 
far as the Illinois legislature can go without amendments to the con- 
stitution.^ 

The example thus set has stimulated thirty-odd states to give serious 
consideration to definite plans of reorganization and consolidation.^ Of 

^ See pp. 851-853 below. Recent administrative reorganization in Minnesota created 
the office of commissioner of administration-— a “state business manager” in whom 
are centralized and coordinated all state purchasing, all budgetary procedu^, con- 
trol of all state property, and wide powers of supervision over the financial and 
business side of state departmental activities. H. E. Stassen, “Minnesota Points the 
Way,” Nat. Mim. Rev., XXX, 4-7 (Jan., 1941). The “model state constitution” 
sponsored by the National Municipal League provides for an “administrative manager 
of state affairs,” appointed for an indefinite term by the governor and charged with 
exercising any and all administrative powers turned over to him by that official. 

2 Significant changes made since 1917 are incorporated in the accompanying chart. 
For further details of the Illinois code, see J. M. Mathews, “Administrative Re- 
organization in Illinois,” Nat. Mun. Rev., Supp., IX, 739 ff. (Nov., 1920) ; F. 0. 
Lowden, “Reorganization in Illinois and Its Results,” Armais of Amer. Acad, of 
Polit. and Soc. ScL, CXIII, 155-160 (May, 1924), and “Reorganizing the Adminis- 
tration of a State,” Nat. Mun. Rev., XV, 8-13 (Jan., 1926). 

3 Gf. E. H. DeLong, “Statens Rights and the State Executive” Ein Illinois], JZL 
Lata Eei;., XXXIII, 42-56 (May, 1938). 

^ The states in which the most important achievenients in reorganization have 
been recorded are (in addition to Illinois), Idaho, Massachusetts, and Nebraska 
(1919) ; Ohio and Washington (1921) ; Maryland (1922) ; Pennsylvania, Tennessee, 
and Vermont (1923); Minnesota and South Dakota (1925); New York, California, 
and Virginia (1927); Maine, North Carolina and Georgia (1931) ; Colorado and 
Indiana (1933); Kentucky (1934); and Minnesota (1938). 

On administrative reorganization since 1937, see “The State Administrative Board 
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special interest and importance is the reorganization carried out in New 
York between 1925 and 1927. A constitutional amendment was adopted 
in 1925 providing for a complete overhauling of the staters administra- 
tive “system^’; and shortly thereafter the necessary legislation was 
enacted to make the amendment effective, with the result that 180- 
odd administrative agencies were consolidated into eighteen depart- 
ments, the heads of which, with four exceptions,^ are appointed by the 
governor and senate. The new scheme went into effect on January 1, 
1927, and as a corollary, the governor, acting solely upon his own initia- 
tive and authority, organized a cabinet comprising the heads of all but 
five of the new departments.^ 

“Changea in the form of governmental organization are not an end 
in themselves. They can be Justified only in so far as they produce better 
results. Their primary purpose has been to systematize a control already 
vested in the governor but so disorganized as to be ineffective.’^ ^ If, 
with properly constructed machinery, state administration is not more 
efficient and more economical than under the former system with its 
endless incongruities, absurdities, and lack of coordination, the fault 
lies chiefly with the governor and the character of his appointees ; and 
the public can assign the blame intelligently, since the system becomes 
far more understandable by the average citizen than in the past. “Democ- 
racy,” as the New York Reconstruction Commission of 1919 truly said, 
“does not merely mean periodical elections. It means a government held 


in Michigan,” in Michigan Government Studies, No. 1 (1939); (Michigan) Nat, 
Mun, Rev., XXVIII, 234-237 (Mar., 1939); ibid., XXXIII, 576-582 (Dec., 1944); 
(Tennessee) ibfd., XXVIII, 243-244 (Mar., 1939); (Alabama) ibid., XXVIII, 245- 
246 (May, 1939) ; Jour, of Politics, II, 436-447 (Nov., 1940); (Kansas) Southwestern 
Soc. Bd. Quar., XK, 150-164 (Sept., 1939); (Minnesota), Nat. Mun. Rev., XXVIII, 
495-498 (July, 1939) ; ibid., XXX, 4-7 (Jan., 1941) ; (California) The Tax Digest, 
XIX, 166-159, 170-176 (May, 1941). Cf. W. H. Edwards, “A Factual Summary of State 
Administrative Eeorganization,” Southwestern Soc. Sci. Quar., XIX, 53-67 (June, 
1938). References on admin^trative reorganizations before 1930 are to be found in 
the 4th edition (1931) of this book, p. 78, note 3; and for the period 1930-37, in the 
6th edition (1938), p. 760, note 14. 

1 The attorney-general, at the head of the law department, and the comptroller, 
at the head of the department of audit and control, are elective officials. The nominal 
head of the department of agriculture is the council of farms and markets, which, 
however, chooses the commissioner of agriculture, the active head. The board of 
regents of the University of the State of New York was left at the head of the 
department of education, with power to appoint a state commissioner of education. 
Several departments are headed by commissions of three or five members; but in 
each ease a departmental chairman is provided, and the other members are restricted 
to quasi-judicial functions. R. S. Childs, ‘'New York State Reorganizes,” Nat. Mun. 
Rev., XV, 265-269 (May, 1926). A department of commerce was added by constitu- 
tional amendment in 1943. 

2J, McGoldrick, “Governor Smith Introduces the Cabinet in New York State,” 
Nat. Mun. Rev., XVI, 226-229 (Apr., 1927). In Kentucky, a governor’s cabinet, con- 
sisting of seven elective and six appointive officials, meeting once a month, was 
provided for by the reorganization statute of 1934, California also has a governor's 
cabinet (called a council, and authorized by law), which functioned most effectivelv 
between 1927 and 1931. 

3 W. F. Dodd, State Government (2nd ed., 1928), 265. Some disappointment over 
the results realized from administrative reorganization is expressed in W. B. Graves, 
“Citizen Participation in the Governments of Reorganized States,” Social Form, 
XVI, 492-502 (May, 1938). . ^ 
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accountable to the people between elections. In order that the people may 
hold their government to account, they must have a government that 
they can understand.’^ The movement for administrative consolidation 
is, therefore, one more important step toward making our state govern- 
ments more genuinely democratic; the reconstruction, when fully carried 
out, will mean the clearing way of a jungle whose devious bypaths have 
hitherto been the haunts of the spoilsman and the grafter/ 

The State Civil Service 

To produce the most satisfactory results, however, the structural 
changes described must be accompanied by a drastic overhauling of the 
method of filling the thousands of subordinate positions connected with 
state institutions and administrative services. Personal favoritism and 
partisan considerations, still too commonly the controlling factors, have 
to be eliminated and the merit system substituted. The merit system is 
founded on the principle that public office is a public trust, and should 
be bestowed only upon persons of proved fitness. It assumes that the 
public is entitled to reasonable qualifications on the part of its servants, 
and that such qualifications can, in a vast majority of cases, be ascer- 
tained by a properly devised and fairly administered system of com- 
petitive examinations, open to all applicants. It also aims to prevent 
promotion or dismissal, for merely personal or political reasons, of public 
employees selected in this manner, and to establish the rule that re- 
movals shall be made only for legitimate causes, such as dishonesty, negli- 
gence, and inefficiency. The system ought, therefore, to be made to apply, 
not only to the appointment, but also to the promotion and removal, of 
practically all non-policy-determining subordinate positions connected, 
with the state administration; and adoption of it not only tends to bring 
about the selection of better qualified persons for positions in the service 
of the state, and to secure for them and for the state the advantages that 
should accompany permanence of tenure, but helps protect the governor 
and other appointing officers from the time-consuming importunities of 
office-seekers, who sometimes invade state capitals much as frogs covered 
the land of Egypt.^ 

The most effective means of uprooting the deeply entrenched spoils 
system is the enactment and honest enforcement of a carefully drawn 
civil service law. Until very recent years, fewer than a dozen of the 
states had merit systems based upon such laws and applying to the 
great bulk of their administrative employees. Since 1936, however, the 
number has been raised to twenty-one.^ Moreover, following the adoption 

iW. H. Edwards, “Has State Reorganization Succeeded?/' State Government 
XI, 183-184, 192-193 (Oct., 1938). 

Kansas, e.g., in 1939. See “Before and After in Kansas/’ Good Government. 
LXI, 32 (July-Aug., 1944). 

, 2 The states having comprehensive civil service laws in 1945 were New York 
(1883), Massachusetts (1884), Illinois and Wisconsin (1905), Colorado and New 
JdS-sey (1907), California and Ohio (1913), Connecticut (1913, 1937), Kansas (1915, 
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of amendments to the federal Social Security Act in 1939, all states 
operating under that law (now all forty-eight)^ and not having adequate 
civil service systems, have been required to establish a merit system 
in this field, to be administered by a “merit system counciF^; ^ and in a 
number of additional states, Pennsylvania, Georgia, and North 
Carolina, the merit system has been introduced in other specified de- 
partments. In the main, such state civil service laws as exist are mod- 
eled upon the national civil service act of 1883,^ and include provisions 
for the classification of state employees, competitive examinations for 
their appointment and promotion, and clauses prohibiting appointments 
and removals for political reasons. The laws are usually administered by 
a small bi-partisan civil service commission,^ appointed by the governer 
and senate. However wisely and skillfully a civil service law may be 
drawn, the success or failure of the merit system depends very largely 
upon the character, ideals, and efficiency of the members of this com- 
mission. In the hands of an indifferent or hostile commission, the best 
law of the kind can be made a farce in practical operation. And this has 
sometimes happened when the commissioners have been purely political 
appointees, closely identified with the spoils system which they were 
supposed to eliminate or check, and have merely reflected a partisan , gov-^ 


1941), Maryland (1920), Virginia (1922), Maine, Tennessee, and Michigan (1937), 
Alabama, Minnesota, Rhode Island (1939), Louisiana (1940), Indiana (1941), and 
Oregon (1945). The Connecticut law of 1913 was repealed in 1921. The Arkansas law 
of 1937 and the New Mexico law of 1939 were repealed in 1939 and 1941, respectively. 
The Kansas law of 1915 had been inoperative since 1922 because of failure of the 
legislature to make necessary appropriations; but in 1941 a new law became effective. 
A Kentucky government reorganization act of 1936 provided for a division, of per- 
sonnel efficiency under the direction of the commissioner of finance and including a 
system of competitive examinations. Session Laws, 1936, Chap, i; Good Government, 
LIII, 16 (Apr .-June, 1936) . The Micliigan act of 1937, one of the best, was seriously 
weakened by amendments in 1939. See E. H. Litchfield and R. G. Mc(Jloskey, “Civil 
Service by Constitution, Nat, Mun. Rev,, XXXIV, 14-20 (Jan., 1945) ; H. E. Kaplan, 
“Let's Look at Civil Service," ibid,, XXXIII, 441-447 (Oct., 1944), pointing out 
current defects. 

In New York, Colorado, Ohio, California, Michigan, and Louisiana, the constitu- 
tion requires the enactment of a civil service law; elsewhere the merit system rests 
entirely upon the insecure foundation of statutes. 

1 M. A. Chickering, “Civil Service— A Challenge to the System," The Tax Digest, 
XIX, 118-120 (Apr., 1941) ; J. M. Mitchell, “The Trend Toward the Merit System," 
State Government, XIV, 131-132, 150-151 (June, 1941); Fifth Annual Report of the 
Social Security Board (1940), 130-134; Eighth Annual Report, ibid, (1943), 80-83. 

2 See pp. 422, 430-432 above. A convenient summary of many of the state' civil 
service laws will be found in Commission of Inquiry on Public Personnel, Better 
Government Personnel (New York, 1935), pp. 102-137. 

3 Maryland puts the administration of the law in the hands of a single com- 
missioner. See F. Telford, “The One-Man Civil Service Commission in Maryland," 
Nat. Mun, Rev., XII, 358-362 (July, 1923) ; 0. C. Short, “The Maryland One-Man 
Civil Service Commission,” ibid., XV, 153-157 (Mar., 1926), and The Merit System— 
A- Monograph (Baltimore, 1928). In 1939, the Massachusetts legislature enlarged 
that state’s commission of three members to five and vested executive authority for 
administering the system in the hands of a director chosen by the commission. Good 
Government, L VII, 18-20 (Mar., Apr., 1940). Virginia, in 1942, placed responsibility 
for the administration of the civil service law with the governor, instead of i^e 
usual commission or board. Nat. Mun. Rev., XXXI, 347 (June, 1942). For a table 
of existing state civil service commissions, see W. B. Graves, American State Gov-- 
emment (rev. ed.), 399; also, The Book of the States, 1943~1944> W- 217-218. 
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ernor's own attitude toward the merit system. Civil service administra- 
tion under commissions thus constituted has in reality been the work of 
a crew deliberately setting out to wreck the system without violating 
the letter of the law. For although civil service commissioners may bar 
the main entrance to the government, they may also allow political 
favoritism and partisanship in roundabout ways; for example, through 
their power to grant exemptions from examinations in special cases, 
through abuse of the right to make temporary appointments without 
examination in order to meet "'emergencies,'’ or by using their power 
to transfer employees from one branch of the service to another so as to 
bring about the appointment to competitive positions of personal or 
political friends without subjecting them to the inconvenience of passing 
the required examinations.^ If, however, the governors of the states can 
be made to feel that public opinion will emphatically condemn this play- 
ing fast and loose with civil service regulations, we shall soon find the 
laws administered in a manner commanding respect. 

Until very recently, civil service commissions — ^national, state, and 
municipal — have practically everywhere confined their activities to the 
preparation and conduct of competitive examinations. They, and the 
general public, have assumed that the main, if not the sole, function of 
such commissions is to keep spoilsmen out of the public service. That 
function is of the first importance, and will always remain so; there 
should be no let-up in that work. Nevertheless, it is becoming more and 
more apparent that the commissions should not stop with this negative 
function. In numerous direct and positive ways — by assuming new, or 
comparatively undeveloped, functions as the personnel or employment 
division of the state corporation— civil service commissions, if composed 
of men of vision, energy, and practical experience as employers, can 
enhance the general efficiency of state administration. By devising and 
putting into operation methods of measuring and increasing the effi- 
ciency of state employees, by stimulating in them ambition for promo- 
tion, by enlarging their opportunities for self-improvement,^ and by 
establishing uniform standards of compensation, civil service commissions 
have it in their power to make far -greater contributions to the general 
efficiency of state government than most of them have made in the past.® 

^ ^ See Y. 0. Key, Jr., ‘‘Methods of Evasion of Civil Service Laws/’ Southwestern 
^oc, Sci. Qwr., XV, 327-347 (Mar., 1935). 

2 An in-service training tetitute has been established by the Michigan state civil 
service commission, providing more than twenty courses embracing dietetics for 
cooks in state institutions, farm reports for farm managers in state prisons and hos- 
pitals, dairy inspection ior the agricultural department, and government accounting 
and elementary statistics for employees in many departments. Nat. Mun. Rev., 
XXXIII, 411-412 (Sept., 1944). Cjf. W. A. Ross, “Training for Public Servants,” 
Nat. Mun. Rev., KXXlll, 123-127 (Mar., 1944). Provision should be made also for 
adequate retirement funds. 

® Recent developments of the merit system in the states may be traced in the 
following references. (Alabama) Uood Government) LVI, 13-16 (Mar., Apr., 1939); 
(Rhode Island), LVI, 17-19 (Mar. Apr., 1939) ; Nat Mun. Rev., XXX, 22-27 
(Jan., 1941); (Connectieut), ibid., XXVin* 19^^ (Mar,, 1939); Good Govern^- 
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STATE FINANCE 

How to obtain the money necessary for carrying on the numerous 
and varied activities mentioned in the preceding chapters, how to appor- 
tion the staters revenues among the different spending agencies, how to 
fix and maintain effective safeguards against waste and corruption, what 
limitations (if any) to place upon the state’s borrowing power, and how 
to link up state finances, in the narrower sense, with the finances of 
counties, towns, and other local-government areas — ^these are problems 
which, in ordinary times, are second in importance and difficulty to none 
that we have thus far encountered in the field of state government; in a 
period of economic depression or of war, they are no less important and 
decidedly more^ difficult. 

Sources of State Revenue 

It is natural that among forty-eight states differing widely in area, 
population, and resources, some should be in far better financial condi- 
tion than others. All, however, have experienced a rapidly rising cost of 
government in recent decades,^ and nearly all have been obliged to 
search diligently not only for ways of increasing the yield of older sources 
of revenue, but for new reservoirs to be tapped. 

As in the case of the national government, income is derived not only 
from taxation, but from other sources as well; indeed, in most states 
these other sources yield a considerably larger proportion of the total 
revenue than is drawn from comparable sources by the national govern- 
ment. Chief among state revenues not coming from state taxation are: 

(1) Earnings of public service enterprises established and maintained 
by the state, such as docks, wharves, warehouses, ferries, toll-bridges, 
canals, mills and elevators, coal mines, publishing houses, and irrigation 
projects. 

(2) Fees, or highway-privilege dues, collected from individuals or cor- 
porations enjoying a special privilege of using the streets and roads of 
the state in providing public services, such as those furnished by electric 
railway, lighting, telephone, and water companies. 

(3) Receipts from the rental of real estate held principally or wholly 
for investment purposes, such as the income from school lands, especially 
in the Western states. 

^Cf. “Why Government Costs More” [in ykgm^ State Government, XVII, 
339 (May, 1944), quoting ihe Eichrnorid Times-Dispatch. 

m 
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(4) Interest received on sinking funds, public trust funds, and current 
deposits of state money in banks. 

(5) Fees,, charges, and earnings accruing to the general departments 
of the government, i.e., the various administrative agencies, state insti- 
tutions, and the courts. Included here are license fees, fees for inspections, 
charges for filing, copying, or recording legal documents, tuition and other 
fees charged in state educational institutions and for the care of inmates 
of charitable institutions, and sometimes also the earnings of industries 
carried on in penal or charitable institutions. 

(6) Receipts from court fines imposed in criminal cases, from forfeiture 
of bonds, and from escheats, i,e., property whose owners cannot be ascer- 
tained or located. 

(7) Subventions, or grants-in-aid, by the federal government for edu- 
cation, highway construction, and numerous other activities; ^ also dona- 
tions or gifts from private persons or corporations, the principal or 
income of which can be expended for designated state uses ; and contribu- 
tions by state employees toward pension or retirement funds. 

(8) Special assessments and charges to defray the cost of specific 
public improvements or public services undertaken primarily in the inter- 
est of all or some portion of the public, such as for the cost of highway 
construction and repair, for forest-fire patrol, for the maintenance of 
drainage districts, and for other improvements and services assessed 
against the benefited properties or persons. 

Large, however, as are the sums obtained in many states from these 
varied sources, by far the greatest amount of revenue in all states is 
derived from taxation; and it is this phase of state revenue alone that 
will be considered here.- In general, a state has a right to tax all persons 
and corporations residing or doing business within its bounds, and all 
forms of property located therein— save only as restricted by the federal 
constitution ® and by self-imposed restraint laid down in the constitu- 

1 Federal grants-in-aid in 1943 amounted to approximately $814,900,000, or thirteen 
per cent of total state revenue. See The Book of the States, 194S-1944} W- 192-193. 
Cf. Council of State Governments, Grants-in-Aid and Other Federal Expenditures 

States (Mimeo, Chicago, 1945) . 

2 Of total state revenue of $6,300,000,000 in 1943, $5,100,000,000 (eighty per cent) 

came from taxes. The sales, use, and gross receipts taxes constituted more than 
two-fifths, and payroll taxes almost a fourth ($1,168,000,000). Exclusive of the last- 
named (which are not available for general state use), the largest single source of 
state tax revenue was the motor-fuel sales taxes, comprising one-fifth of the total 
and utilized by every state, Next in terms of yield were the general sales tax (used 
by about one-half of the states) and individual and corporation income taxes com- 
bined. Bureau of the Census, State Finances, 194S, ‘^Summary of Finances of State 
Governments in 1943” (Mar., 1944); ibid,, Tax Collections in 1943” (May, 

1944) ; State Government, XY1, 22Z {"Nov., , 

^ With respect, for instance, to imports, transactions in interstate commerce, and 
certain instrunaentalities of the federal government. See pp. 79-83 above. Ori state 
constitutional limitations, see pp. 752-763 above. United States property is specifically 
exempted from taxation by thirty-six states, while three others exempt “public 
property” without mentioning United States property. Dec. 

Cf, W, P. Eoderick, “State Control Over Federal Areas,” Geo. If as/imgton Law Ecu, 
XII, 80-93 (Dec., 1943). 
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tion of the state itself; and a list of the principal categories of taxes 
employed today (not all of them, of course, in any one state) would 
run somewhat as follows: 

(1) The general property tax, together with special forms of property 
taxes, such as those imposed on public utilities. 

(2) Corporation and other business taxes, which may assume a variety 
of forms, such as taxes on capital stock, gross receipts, deposits held by 
banks, or even the value of insurance policies. 

(3) License and privilege taxes and permits, in connection principally 
with motor vehicles and their operators, alcoholic beverages, chain stores, 
and hunting and fishing. 

(4) Income taxes, usually applying (as in the practice of the national 
government) to both individual and corporation incomes. 

(5) Death taxes, Ic., inheritance and estate taxes, usually taking the 
form of graduated or progressive taxes applied to both direct and col- 
lateral inheritances, although in some instances to only the latter. 

(6) Sales taxes, either on a general scale or applying to particular com- 
modities, as gasoline, alcoholic beverages, and tobacco products. 

(7) Poll taxes, including all per capita taxes, uniform or graded. 

(8) Documentary, stock transfer, and miscellaneous taxes.^ 

The From taxes of the kinds enumerated, the forty-eight state govern- 
emphasi^^ ments realized in 1943 a total of more than five billion dollars.^ The 
taxation Striking thing about the recent tax picture is, however, not so much the 
impressive aggregate yield as the great change that has taken place in 
later years in the relative importance of certain of the principal imposts; 
and the outstanding fact here is that while the historic general property 
tax continues to be the backbone of our revenue system for purposes of 
local government, it has receded far into the background as a support 
for state government as such. While in 1943 sales taxes of various kinds 
(including motor-fuel taxes), were yielding the states the huge sum of 

^To this list may be added unemployment compensation taxes on payrolls, often 
called ‘'payroll taxes” and yielding jn 1943 a total of $1,168,000,000. Since, however, 
the proceeds of these taxes are for a special purpose not connected with operating 
the state government, they may be omitted from the present discussion. 

In some states, certain sources of revenue have been set aside for state purposes 
and others reserved for local purposes. “The principal sources reserved for State 
taxation are banks, insurance companies, public service corporations, inheritances, 
and incomes” Of. M. Newcomer, “Separation of State and Local Revenues in the 
United States,” Columbia XJniv. Studies in Hist., Econ., and Public Law, LNXVI 
(1917), and “The Coordination of Federal, State, and Local Tax Systems/^ Annals 
of Amer. Acad, of Polit, and Soc. ScL, CLXXXIII, 39-47 (Jan., 1936) ; R. Blough 
et al.f Tax Relations Among Governmental Units (New York, 1938). 

An Interstate Commission on Conflicting Taxation, created by the American 
Legislators’ Association in 1933 to study the problems of conflicting taxes among 
the several states, and overlapping or “double” taxation by the states and the 
federal government, was in 1935 replaced by a Council for the Revision of the Tax 
Laws. ' , 

2 preiiniinary figures for 1944 indicated a yield perhaps three hundred millions 
larger than in the previous year. Bureau of the Census, State Tax Collections U 
19U (Washington, D. C., 1944) . Cf. V. J. Wyckoff and L. B. Sims, “State Tax 
Revenue in 1944,” Xyil, 438-441 (Nov., 1944)., 
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$2,152,000,000, or 54.9 per cent of all state tax-revenue, the general prop- 
erty tax was yielding for purely state purposes no more than $258,000,000 
•—only 5.1 per cent of the total state tax-revenue,^ Upwards of a dozen 
states, including New York and California, have, indeed, virtually ceased 
to take from the general property tax anything at all for state purposes. 

Because, nevertheless, of its ■ historical importance, its continued use 
widely for state, and everywhere for local, purposes, the prevalent dis- 
satisfaction with it in many quarters, and its intimate relation to the 
entire problem of tax reform, our summary of the existing tax system 
may well start with brief comment on the property tax. 

The General Pro'perty Tax 

In its broadest meaning, the general property tax is a tax on the esti- 
mated exchange value of all property, levied at a common rate for all 
property in the same taxing area. It is thus universal and uniform; it 
is imposed on the property where it is located; and it is paid by the 
owner.2 Taking, of course, a multitude of forms, property neverther- 
less exists mainly in two forms — ^real estate, consisting mainly of (1) 
land and improvements upon land, including buildings, and (2) personal 
property — ^the one immovable, the other movable. Personal property, in 
turn, may be either tangible, e.g,, live stock, household furniture, machin- 
ery, and automobiles, or intangible, as stocks, bonds, mortgages, and bank 
deposits.® Where the general property tax is really general, these distinc- 
tions are, at least in theory, of no great consequence; all property is 
supposed to pay the same tax regardless of designation. In the majority 
of states, however, some classes of property are set apart for special 
(usually lower) rates of taxation, or indeed are exempted altogether; 
so that the term “general property tax’' must often be taken in an 
approximate rather than a strictly literal sense. In all states, the tax 
is employed primarily for county, city, and other local purposes, being, 
indeed, by far the greatest resource of local governments; as indicated 
above, several states now make little or no use of it at all for strictly 
state purposes. In all cases, however, it rests upon taxing authority 
conferred by the state— -in the constitution, in statutes, or in both^ — and 
throughout most of the country the states themselves share in the proceeds. 

Although numerous, complicated, and varying somewhat from state 
to state, the stages or steps involved in administering the property tax— 
the “tax calendar” of which the experts speak— lend themselves to brief 
review. (1) First comes the tax levy, the competent authority (usually 
the legislative body) of each unit of government, including the state 

^In view of the constitutional provision that “direct taxes shall be apportioned 
among the several states ... according to their respective numbers,” the property 
tax, being a direct tax, is not practicable for federal use and is not so employed. 

2 Except when he cannot be found, in which case the occupier must pay. 

3 Tax experts commonly recognize a third category, i.e., “mixed property,” con- 
sisting largely of the property of public-service corporations, usually requiring special 
arrangements for assessment, as bv state tax commissions. 
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itself j determining the amount of revenue that must be raised from this 
source and then imposing it as the yearns tax burden, so to speak, on 
the property concerned.^ (2) The property is valued by local assessors 
in order to determine the valuation on which the owners’ tax obligations 
shall be computed. Personal property is assessed annually, real estate 

also annually in about 
half of the states, but in 
other states at longer 
intervals ranging from 
two to ten years ; and all 
assessments are sup- 
posed to indicate value 
on a certain day. (3) 
V aluations determined 
by local assessors are 
far from uniform, and 
property - owners often 
raise objections. Hence a 
third step involves scru- 
tiny of the assessments, 
with adjustment of ine- 
qualities and injustices, 
by a county, city, or 
township board of re- 
view. In some instances, 
the board can make 
changes on its own initiative; in others, only on sworn evidence presented 
by the taxpayer and other witnesses.^ 

(4) A fourth step is “central assessment or equalization.” Along with 
the locality, the county, and in most instances the state, makes a prop- 
erty-tax levy. Each taxing jurisdiction might, of course, set up its own 
separate assessment machinery. But this would involve expensive dupli- 
cation, and what happens is that each takes the locally made assessments 
as a starting point and on the basis of them makes such equalizations 
and other adjustments as boards of equalization employed for the pur- 
pose may decide upon. Sometimes the work is performed on the state 
leyel by a board of equalization consisting of certain elective state officers 
serving ex ojficiis/hut often it is in the hands of a specially appointed 
body known as the state tax commission, which in any event is likely to 
have the important functions of (a) issuing instructions to assessors' and 
other tax officials regarding the proper performance of their duties, in- 
cluding methods of procedure, accounting, and recording, and (b) making 

^ ^ Ghronologically, the levy often comes later, but this is immaterial to the essen- 
tial process. 

2 National Association of Assessing Officers, Assessment Organization, and Per- 
sonnel (Chicago, 1942). 
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the original assessments* of certain kinds of property which are difficult* 
to assess locally, especially railroads, telegraph and telephone systems, 
express and sleeping-car services, and other public utilities.^ Incidentally, 
it would, of course be perfectly possible to let the state do all of the 
assessing; and this would make for considerably greater uniformity 
than even the best-intentioned equalization authorities can hope to 
achieve. Local assessors, however, are supposed to have the advantage 
of familiarity with local property; and, although overborne with respect 
to many other forms of centralization, local jealousy of state authority 
would at this point be difficult to break down. (5) Once the results of 
assessment and equalization, the state over, are known, taxes can be 
apportioned and rates determined. In the city, township, or other local 
assessment district, the clerk or other proper official has only to figure 
out how many cents on the dollar, or dollars on the hundred, will be 
necessary to produce the revenue required locally. From the county will 
come similar information for purposes of county revenue, and finally also 
from the state, for its purposes, except, of course, where the state no 
longer shares in the proceeds of the tax.^ Adding to his local rate the 
rates certified to him by the overlying units, the local official arrives at 
the total tax rate.; and tax bills are made out and sent to property-owners 
accordingly. 

Completing the tax calendar are three further stages which for present 
purposes require only to be mentioned: (6) collection of the taxes as 
levied, commonly by a local treasurer or collector who forwards the 
county and state shares to the proper officials; (7) special procedures for 

1 Sometimes, however, there is a division of responsibility between state and local 
authorities in the assessment of corporate property. Thus in Illinois certain por- 
tions of the real and personal property of all railroads, except the Illinois Central, 
are assessed by the local assessor, while the tracks (including buildings and improve- 
ments on the right of way), rolling-stock, and corporate excess are assessed by the 
state tax commission. B. Hodes, “The Assessment of Railroads in Illinois,” III. Law 
jKct;., XXIX, 744-768 (Feb., 1935). In 1933, operative property of railroads and other 
public utilities in California, previously taxed for the support of the state govern- 
ment, was returned to the local tax rolls. Since 1935, such property, after assessment 
by the state board of equalization, has been subject to the tax rates of the places 
where it is located. 

The powers exercised by these state commissions vary greatly, but the most 
effective instrument yet placed in their hands for controlling the work of local 
assessors is the right to investigate taxation conditions generally, to make intensive 
studies of the assessment work in particular localities, and, especially, to order a 
reassessment of particular pieces of property or of entire taxing districts. The Illinois 
tax commission has frequently ordered reassessments, the most important being the 
reassessment of all real estate in Cook county in May, 1928. See Nat. Mun. Rev., 
XVII, 690-696 (Nov., 1928); XVIII, 675-680, 689 (Nov., 1929). Arkansas, in 1939, 
adopted state supervision of local assessments through a tax department^ in the 
corporation commission having powers commonly lodged in tax commissions in other 
states. Nat, Mun. Rev., XXVIII, 393-394 (May, 1939). 

^In a feW' states, one finds a different procedure (although yielding the same 
results) under which the local officer is given* not a rate, but simply the share of the 
state’s levy which his district will be expected to contribute. Where a tax rate for 
state purposes is handed down to local officials, such rate, although hardly more 
than a matter of arithmetical calculation, is in sonie states fixed by the legislature 
and in others by a state official or board — ^in Illinois, for example, by the governor, 
treasurer, and auditor of public accounts. 
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collecting, or at least trying to collect, taxes that become delinquent; 
and (8) appeals from dissatisfied taxpayers or tax districts, first to the 
state tax commission or to a county board of review, and afterwards, if 
desired, to the courts. 

For a hundred years, the general property tax has been a cardinal 
feature of the American fiscal system; and notwithstanding its many 
and serious faults, there are points in its favor. Property receives pro- 
tection from government, and may logically be asked to contribute to 
government’s support. Lending itself particularly well to local use, the 
tax is in keeping with the perhaps weakening, but still persisting, spirit 
of home rule. Its easy elasticity — ^the facility with which its yield can 
be moved up or down by simple manipulation of the tax rate — ^fits 
it to meet varying needs after other sources of income have been ex- 
hausted. 

Nevertheless, the tax has some serious defects. First may be men- 
tioned the inequity arising from widespread concealment of intangible 
personal property, resulting in complete escape from taxation. In early 
times, nearly all property was in the form of real estate or of tangibles 
such as livestock, furniture, merchandise, farm implements, and grain. 
Nearly everything could be located and its value determined by the 
tax assessor, and little, if any, taxable property failed to pay its just 
share. From this relatively simple situation, we have shifted to one in 
which the value of stocks, bonds, mortgages, bank deposits, and other 
intangibles often exceeds that of real estate and tangibles. Furthermore, 
it has become practically impossible for tax assessors actually to see and 
evaluate all tangible personal property, to say nothing of intangibles; so 
that the common practice is to require the taxpayers themselves to make 
out sworn statements of their personal property and simply hand them 
to the assessors— a method that, of course, virtually amounts to self- 
assessment. Still further, while real estate and personal tangibles are 
usually immune from federal taxation, intangibles (or at all events the , 
income derived from them) are taxed so heavily from Washington that 
when federal taxes and state taxes are taken together, they amount— 
at least in the estimation of many people— to virtual confiscation.^ Under 
these circumstances, vast amounts of property which the tax assessor has 
no chance to see are never reported to him— such part as is reported 
depending almost entirely upon the personal honesty of the taxpayer in 
the given case. 

A second main defect of the general property tax arises from faulty 
assessment of property actually reached. The reasons for such defieiency 
are numerous, but no doubt the chief one is that ninety per cent or more 
of the hundred thousand assessors functioning in some 29,000 assessment 

^The burden is the more onerous because the State-local tax rate on intangibles 
is commonly one which has been determined primarily with reference to real estate 
'and' tangibles. ^ 
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districts throughout the country are part-time elective officials, with 
hardly ever any training qualifying them to weigh the many factors 
entering into the determination of property values; “much of what they 
do is mere guesswork/’ ^ There are architects’ tables, land-value maps, 
and other equipment which would be of assistance; but only rarely are 
they used. Directions from, the state tax commission and corrections 
made by equalization boards contribute something, but not enough to 
guarantee satisfactory results. In consequence, w^t purports to be a 
uniform general property tax is in many states neither uniform, nor 
general, nor equitable. Real property usually bears more than its fair 
share; and often thei'e is glaring inequality in the valuations placed upon 
real estate located in the different parts of the same state, and even 
within the same county. Personal property, on the other hand, either is 
shockingly undervalued or, because of being easily concealed, escapes 
taxation altogether.^ 

Problems connected with these and other defects of the property tax 
have received a great deal of study, and to a limited extent improvements 
are being introduced. One of these takes the form of classifying property 
so that different tax rates may be imposed on the different classes, so 
long as the rate is uniform for all property falling within a given class. 
This makes it possible for lower rates to be applied to intangibles, thereby 
removing or lessening the incentive to conceal them. In about half of 

1 For interesting comments on the qualifications of tax assessors elected in New 
York, and on their methods of assessing property, see Report oj the Special Joint 
Committee on Taxation and Retrenchment (1920), 117-134; ihid. (1921), 48-62; ibid. 
(1923), 103-127. Cf. D. L. Pierce, ^^Tax Assessors Can Do Good Jobs,” State Gov- 
ernment , XVI, 224-227 (Nov., i943). At the University of Connecticut in 1944, 
ninety tax assessors of the state attended an intensive five-day course in assessment 
practice, ^ sponsored by the Connecticut Association of Assessors and the National 
Association of Assessing Officers. The study program aimed at “helping assessors 
to build a foundation for a practical approach to the assessing process, training 
them in assembling and analyzing field data, and giving them practice in the 
mechanics of valuation.” Public Administration Clearing House, News Bulletinj 
Sept. 29, 1944. State-wide courses for assessors^ training were held in at least fourteen 
states in 1944. News Bulletinj 'Feb. 12, 13, March 12, 1945; Mun. Year Booh, 1944, 
p.243. 

2 Some interesting instances of under-valuation are revealed in the Illinois state 
tax reports. Illinois ranks high as an agricultural state; but the assessed value of 
her live-stock in 1932 would never lead one to suspect it, for horses were averaged 
at $28.80, cattle at $16.75, hogs at $3.32, and sheep at $2.15. Under-valuation probably 
also accounts for the fact that the average assessed value of carriages and wagons 
was only $13.03 and of automobiles, $76.33. Under-valuation, however, is obviously 
better than no valuation; and that much personal property escapes taxation alto- 
gether may be inferred from a few other Illinois figures. In Chicago, the second 
largest and wealthiest city in the Western Hemisphere, the assessed value of all 
watches, clocks, diamonds, and jewelry was, according to the tax reports for 1932, 
the. ridiculously low sum of $1,171,782. From the tax returns of 1911, one might infer 
that watches and clocks were luxuries enjoyed only by the favored few, for appar- 
ently only one person in 188 owned any. If luxuries in 1911, they must have become 
curiosities by 1927, when only one person in 500 possessed a time-piece 1 But Chi- 
cagoans were apparently better off in that respect than the people of Henry and 
Putnam counties, where modern time-pieces seem practically to have vanished, since 
only three persons in one county and ten in the other admitted to the tax officials 
that they owned a watch or a clock! Cf. R. M. Haig, “History of the General Prop- 
erty Tax in Illinois,” UmV. of III. Studies, HE, Nos. 1-2 (1914) ; 0. L. Altman, “Taxa- 
tion of Intangibles in Illinois,” III. Law XXXIII, 623-647 (Feb., 1939). 
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the states, intangibles are now taxed under especially low rates or valua- 
tions, and nine or ten have exempted them altogether. New York, indeed, 
has exempted all personal property, and Wisconsin the greater part of it.^ 
After all, such abandonment of the general property tax represents 
merely a reversion in the direction of the property tax of the earliest 
days., when the tax was imposed separately, and at different rates, on 
land and other forms of property. 

Two or three other lines of improvement suggest themselves. One 
relates to the quality of. assessments; and here the need is to get away 
from the use of untrained popularly elected local assessors, and substitute 
a plan under which assessors would become state civil servants, appointed 
on a merit basis by the tax commission or other central authority— a 
proposal which, however, would as yet be looked upon with little favor 
in most local communities.^ A second improvement might well have to do 
with county and other boards of review or equalization, now composed 
commonly of members serving ex offidis and, for obvious reasons, hardly 
better equipped than the assessors themselves. If there would be virtue 
in having assessors appointed by the state tax commission, the same 
arrangement might well be applied to the members of equalization boards ; 
any plan tending to eliminate politics from such boards and to obviate 
the tug-of-war between members representing rural and urban taxing 
districts would be a clear gain. One other step in advance (among the 
many that might be taken) would be to bring on the tax rolls a great 
deal of real estate now exempted — approximately one-eighth, in fact, in 
the country as a whole. Real estate used for religious, educational, and 
philanthropic purposes has long been immune, on the ground that the 
institutions holding it are not run for profit but are performing essential 
community services. Perhaps this is justifiable. But some states go farther 
than this, for example, by partly or entirely exempting manufacturing 
plants, farm implements, growing crops, and homesteads, t.a., urban or 
rural dwellings occupied by the owner, with the sites on which they stand. 
All such exemptions narrow the tax base and increase the tax rates on 
remaining taxable property; and with heavy pressure for augmented 
public revenues promising to continue through the years, we may not 
unlikely see determined and finally successful effort to bringjnuch prop- 

^In 1943, tlie Minnesota legislature suspended for two years that state’s tax on 
‘'money and credits,” the yield from which since its adoption in 1911 had been 
negligible. 

2 After studying the subject four years, a committee of the National Association 
of Assessing Officers presented a significant report in 1941, recommending (among 
other things) that the number of assessment districts be greatly reduced, that all 
assessors be appointed rather than elected (and on a merit basis), and that terms 
be lengthened and salaries increased. ' On the general subject, see W. B. Munro, 
Principles and Methods of Municipal Admirdstration (New York, 1916), 409-423; 
L. Purdy, "The Assessment of Eeal Estate,” Nat, Mun. Rev.j Supp., VIII, 512-527 
(Sept., 1919) ; W. A. Somers, "The Valuation of Real Estate for Taxation,” ibid,, II. 
230-238 (April, 1913) ,* H. L. Lutz, “The Somers System of Realty Valuation,” Quar 
Jour, Econ,, XXV, 172-181 (Nov., 1910) ; :.and. J. C. Donehoo, "Scientific Assessing 
of Property for Taxation.” Pub* Management, ILYl, 83-87 (Mar., 1934). 
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erty now exempted on the tax rolls, even though perhaps at reduced rates 
or valuations.^ 


Newer Forms of State Taxation 


There are those who consider that the best way to avoid the ills inci- 
dent to the general property tax is to substitute other taxes for it. Such 
a generalization, however, is hardly valid, because, with improvements 
of the kind suggested, the tax can be at least partially redeemed from 
its most serious defects; for strictly local purposes, it is still to be re- 
garded as a natural form of tax and probably indispensable. In the scale 
of revenue-producing sources for strictly state purposes, however, it has 
dropped far toward the bottom; and we pray next note some forms of 
taxation that in many states have largely or wholly superseded it. 

The first serious chapter in the history of income taxation in this 
country was written in the federal domain, and culminated in the Six- 


teenth Amendment and the 
income tax law of 1913. In 
the states, there were a few 
earlier unsatisfactory experi- 
ments, but the first perma- 
nent and effective law was 
passed in Wisconsin in 1911. 

In 1913, Massachusetts, 

Delaware, Missouri, and 
Mississippi enacted similar 
legislation; in 1915, New 
York and North Dakota 
joined the growing list; and 
thereafter the movement 
spread until at present 
( 1945) , three-fourths of the 
forty-eight states have in- 
come taxes applicable to 

either individuals or corporations, or both. In the fiscal year 1943 (end-^ 
ing at various dates in different states), the aggregate yield of state 
taxes on individual incomes was $293,000,000 and on corporate incomes 
$340,000,000 — constituting together about twelve and one-half per cent 
of the total state tax yield (although of course a much higher percentage 



^See J. W. Martin, ^The Social Aspects of Tax Exemption” Annals of Amer. 
Acad, of Polit. and Soc. Sci., CLXXXIII, 48-56 (Jan., 1936) ; A. W. Gordon, ^^Home- 
stead Exemption in Nebraska?,” Nat. Mvn. Rev., XXV, 693,699 (Dec., 1936) ; G. A. 
Grosser, “Iowa Tries Homestead Tax Exemption,” XXVIII, 200-203 (Mar., 
1939) ; M. H. Satterfield, “Mississippi Provides Tax-Eree Homes,” ibid., XXVIII, 
365-370 (May, 1939): 

For full information on the general property tax and its yields in a recent year, 
see C. E. Rightor and I. A. Applebee, Property Taxation: 1941, Bureau of the Gensus, 
State and Local Government Special Study No. 22 (Washington, D. G., 1942).; 

A relatively new problem for the states has arisen from the loss of tax revenues 
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in states having the income tax) Although differing in details from state 
to state, the principal features of the tax are: (1) taxation of net income 
only, 2 (2) exemption of stipulated amounts for single persons and of 
lesser amounts for married persons with allowances also for dependents; 
(3) a scale of rates rising from commonly one per cent on the first thou- 
sand dollars of taxable personal income to as much as fifteen per cent 
(in one or two states) in the highest bracket; (4) the ^^normal” rate 
sometimes supplemented with surtaxes after a certain point is reached; 
(5) usually lower rates on corporate than on personal incomes; and fre- 
quently (6) assessment and collection, not by local officials, but — as 
started in Wisconsin in 1911 — through the state tax commission and a 
force of civil service employees.^ 

Until comparatively recent times, highways and streets were financed 
almost entirely from general taxation, mainly the general property tax. 
The extraordinary rise of the motor vehicle to almost universal use 
(interrupted only temporarily by the war) led, however, to demand for 
far more, and especially far better, roads, and naturally prompted the 
idea that the highways, rural and urban, used by the insatiable motorist 
should be paid for and kept up by him. The result has been, not only 
the development of the country’s present remarkable network of hard- 
surfaced thoroughfares, but the rise to great prominence of a newer 
group of tax levies, sometimes referred to as the ^^motor-vehicle tax 
family.” Chief among the members of this family are (1) the motor- 
vehicle license, which in essence is an annual payment for the privilege 
of using a motor vehicle on the highways, and whose yield of $395,000,000 
in 1943, was greater than that of either personal or corporation (state) 
income taxes, and (2) the gasoline tax, started in Oregon in 1919, now 
used in every state, and in 1943 yielding (at rates averaging about four 
cents a gallon) a total of $777,000,000 — ^more than any other single source 
of state tax revenue, and nearly one-fifth of the total amount of revenue 
raised by the states throughout the country. Over the protest of rural and 
road-building interests, varying portions of motor-vehicle (including gaso- 
line)^ proceeds have, in later years of financial stress, been used in a 
number of states for miscellaneous state purposes ; ^ on the other hand, 

resulting from acquisition by the federal government of land for flood control, soil 
conservation, and especially for power development. The federal government has, 
however, recently adopted a policy of replacing such lost revenues. See A. Edelman, 
^Tublic Ownership and Tax Replacement by the T.V.A.,^^ Amer. Polit. BcL Rev.j 
XXXV, 727-737 (Aug., 1941), and ‘Tower Projects Pay Tax Losses,^’ Nat. Mun. 
jKet;., XXX, 478-481 (Aug., 1941); L. L, Durisch and H. L. Macon, “Payments in 
Lieu of Taxes by the Tennessee Valley Authority,” Jour,' of Politics, III, 318-334 
(Aug., 1941). 

4- All figures for tax yields here cited are from Bureau of the Cemm, State Finance: 

“State Tax Collections in 1943” (May, 1944). 

2 There are gross-income taxes also, but they are properly a species of business tax. 

3 A few states tax income from one or two stipulated sources only, e.g., New Hamp- 
shire fro'm intangibles, and Ohio from intangibles and rents. 

^Fifteen states at present (1946) require all gasoline taxes and registration fees 
to be used for maintenance and construction of roads and payment of principal and 
interest on highway bonds* 
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not even the huge total of such proceeds has* ever sufficed to meet the full 
outlay of the states on roads and streets.^ 

Gasoline taxes are, of course, a form of sales taxes; and for a good 
while there have been scattered taxes, both federal and state, on sales of 
other selected commodities. The principle of the sales tax has, however, 
of late been carried much farther. The story starts with the economic 
depression of a decade ago, marked by two or three main lines of develop- 
ment affecting state finances. One, of course, was the sharp shrinkage 
of revenues, leading to the introduction of many economies such as 
cutting down the number of employees and reducing salaries. Another 
was the uprising of hard-pressed taxpayers against the burden of taxa- 
tion, expressing itself in protests voiced by hundreds of taxpayers’ asso- 
ciations springing up over the country,, and even in sporadic taxpayers’ 
strikes.^ A third was the easing of tax-collection regulations, in view of 
the enormous proportions reached by tax delinquency — for example, by 
reducing penalties for non-payment of taxes, by permitting payment of 
property taxes in instalments, by remitting penalties if delinquent taxes 
were paid before a fixed date, and by postponing tax sales and extend- 
ing the period of redemption of property after being sold for overdue 
taxes. Still another such development was the revelation afresh, all along 
the line, of the defects of the general property tax, leading nearly a score 
of states to enact laws setting limits of one kind or another to the taxing 
powers of state and local governments.® 

Easily the most arresting development of the period affecting state 
revenues was, however, the rapid spread of sales taxes. Beginning with 
West Virginia somewhat before the depression era (1921), a total of 
thirty-one states introduced such levies, in one form or another, most 
of them between 1933 and 1936.' In some instances, the action was in- 

1 F. G. Crawford, The Gasoline Tax in the United States, 1936 (Chicago, 1937), 
and Motor Fuel Taxation in the United States (Syracuse, 1939). Restricted use of 
motor vehicles during the present war, due to suspension of automobile manufac- 
turing and to tire and gasoline rationing, is for the time being sharply reducing 
motor-vehicle and motor-fuel revenues. The effect upon state and local finances is 
partially offset by a sharp reduction in road-building, and with income, sales, and 
other taxes yielding increased amounts, the slump in motor-tax yields did not pre- 
vent 194S from becoming the fifth year in succession in which the total state tax 
yield showed a substantial increase. 

Changes in tax laws made in 1941-43 are summarized in The Tax Digest, XIX, 
329-331, 357-358 (Oct., 1941); 374-375, 380-385 (Nov., 1941); XX, 370-372, 388-394 
(Nov., 1942); and XXII, 10-11, 27-31 (Jan., 1944), Cf. R. Q. Blakey, “Postwar Tax 
Problems,” Government, XVII, 422-423, 432 (Oct., 1944). 

2 Above the doleful chorus of complaint against tax bills, one occasionally heard 
a cheering note, as in A. Epstein, “I Cannot Complain About Taxes,” Pub. 
agement, XV, 101-104 (Apr., 1933), and W, Anderson, ^The Other Side of the Tax 
Problem,” fbfd., XIV, 89-93 (Mar., 1932). 

3 In seven of these states, including Michigan, Indiana, Ohio, and West Virginia, 
such provisions have been embedded in the state constitution. Cf . G. Leet and R. M. 
Paige, Property Tax Umitation Laws (rev. ed., Chicago, 1936) ; A, M. Hillhouse 
and R. B. Welch, Taa; Limits Appraised, Public Administration Series, No. 55 
(Chicago, 1937) ; C. S. Dargusch, “Ohio Tends Her Tax-Limited Localities,'^ Nat'. 
Mun. Rev., XXVIII, 518-526 (Sept., 1939) ; W. S. Smith, “Constitutional Tax Limit 
Urged for New York State,” ibid., XXVII, 382-384 (July, 1938). 
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spired, at least partly, by fear of inability, in the lack of such a tax, 
to meet the obligations imposed by the new social security system at a 
time when state revenues were low. In most cases, indeed, the tax was 
adopted as an avowedly temporary or emergency measure ; and in view 
of its unpopularity because of its inherent troublesomeness, and because 
also of the thought that it bears unjustly on people of very limited means, 
it is not surprising that no state has adopted such a tax since 1937, or 
that eight have abandoned it. Twenty-five states, located in all sections 
of the country, retain it, however; and in sixteen of the number there 
is a supplementary ^^use’’ tax, laid on the use, storage, or consumption of 
commodities that would have been subject to the sales tax if bought in 
the state instead of brought in from outside.^ In most of the twenty-five 
states, the sales tax applies only to retail sales ; but in five ^ it is a general 
tax in the fullest sense, applying to the sale of all commodities, including 
real estate and personal services, and to purchases at wholesale as w^ell 
as retail. Wherever tried, the tax has been highly productive, and it is 
difficult to see how some states could have avoided bankruptcy without 
it. Even with less than half of the states employing it, and with the 
rates (now most commonly two per cent lowered in several states, the 
tax (together with the minor ^^use^^ levy) yielded in 1943 the sum of 
$670,542,000 — more than was derived from any other source except gaso- 
line taxes (themselves sales taxes) and contributions to unemployment 
compensation. Sixteen per cent of the total state tax revenue in the year 
mentioned came from general sales taxes; about forty per cent, from 
such taxes plus gasoline taxes.^ 

Tax Administration — The Collection and Custody of Funds 

In days when nearly all state revenue was derived from the general 
property tax, the state treasurer had little to do except receive the 
money passed along to him after being locally collected. Nowadays, the 
situation is different, because the taxes on which the state depends have 
become highly diversified, and many are collected by officers or other 
representatives of the state itself. To be sure, the general property tax 
is in nearly all instances still gathered by local treasurers, county or 

^The object of the use tax is, of course, to help eliminate tax evasion arising from 
crossing a state line to buy in a ^‘taxless” state. 

2 Indiana, Mississippi, New Mexico, Washington, and West Virginia. 

3 Michigan, North Carolina, Ohio, and Washington have a three per cent tax; 
Louisiana has a one per cent tax (but with one per cent additional in New Orleans 
as a municipal tax); and in Indiana the tax has been reduced to one-half of one 
per^'Cent.- 

^ M. L. Walker, “The Sales Tax on Trial,” iVat. ikfm. XXIV, 258-262 (May, 
1935) ; R. G. and G. C. Blakey, “State Sales and Use Taxes,” Taxes— The Tax Mag,, 
Mar. and Apr., 1942, pp. 155-164, 223-229, with full statistical information. 

Other important state taxes, which cannot be discussed here, include — aside from 
the payroll taxes mentioned on p. 838 above— (1) a wide variety of often rather 
complicated business taxes (including gross-receipts taxes), (2) estate and inheritance 
taxes Tkuown together as death taxes), and (3) poll taxes, either provided for or 
permitted in all but six or seven states, and employed mainly in the South. See pp. 
171-172 above. 
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city, with the proceeds apportioned among the various taxing units (in- 
cluding the state) according to the relative rates that have been imposed. 
In some states, however, this tax is no longer used for state purposes; 
and in nearly all of the others its yield to the state, as we have seen, is 
far overtopped by other forms of tax revenue. 

In the case of the property tax, the main difBculty arising is tax 
delinquency, which, as observed above, grew serious indeed during the 
depression, with often as high as thirty, forty, or even fifty to sixty per 
cent of the amounts due in individual taxing districts going unpaid. With 
considerable uniformity, the states provide for (1) a regular payment 
period (on the basis of payment either at a single time or, in about half 
of the states, in instalments), and (2) an additional period during which, 
if payment is made, accrued interest must be included, with often the 
principal amount somewhat increased also by way of further penalty. 
Procedures in cases of persistent delinquency vary, but in most states 
there are ^‘tax sales’^ enabling the taxing authorities to get their money 
and giving the private purchasers an interest in the properties involved.^ 

Except as it normally proceeds almost automatically in the case of 
the general property tax, local collection of state revenue is not economi- 
cal, the expense entailed often consuming a large share of the sums gath- 
ered. Centralized collection has therefore grown in favor, especially in 
connection with income, estate, inheritance, motor-vehicle, and business 
taxes. In Wisconsin, income taxes are collected by some forty income-tax 
assessors, selected according to merit principles and assigned to districts, 
where their duties are performed under the supervision and direction of 
the state tax commission^ — reversing the procedure in the case of the 
property tax, in that a large share of the proceeds of the income tax, 
after being centrally collected, is turned over to counties and other local 
areas. All other states employing income taxes have substantially similar 
arrangements, at least for collection.® Tax revenues gathered by state 
agencies and retained for the state do not always, however, go into the 
general state treasury; fees collected by the secretary of state or the 
insurance commissioner, for example, frequently are used to pay the 
expenses of the office collecting them, only the surplus, if any, being 
turned over to the treasury. Even the moneys paid directly into the 
treasury are in some cases earmarked for particular purposes, e.g., edu- 
cation, making it necessary for the treasurer to maintain an accounting 
system permitting of separate accounts for various funds. It may be added 
that there is growing sentiment among experienced persons in favor of 

^ M. QvoYeB, Financing Government^ Chdi^p, y, 

2 The introduction of this system by Wisconsin in 1911 is regarded as having con- 
tributed much to bringing state income taxation into successful use. Earlier unsatis- 
factory experiments with the tax had involved collection by local agencies. 

® Twelve states share the proceeds of income taxes with local governments, and 
the same is true of inheritance taxes. Cf. J. W. Martin, “General Pattern of State 
and Federal Cooperation in Tax Administration,” State Government, XVII, 307- 
311, 320-321 (Apr., 1944), 
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concentrating all state tax administration in the state tax commission 
or some other single department.^ 

In about a dozen states, all state funds are kept in the state’s vaults, 
with of course no interest received. Elsewhere the practice is to deposit 
such money in banks located in different sections and designated as deposi- 
tories. To be sure, the latter arrangement opens a way for favoritism 
and collusion in selecting the banks, and for losses arising from bank 
failures. After unhappy experiences at these points, most states, however, 
have at least protected themselves against loss by requiring depository 
banks to furnish adequate guarantees of security ; and some profit to the 
state usually accrues from a low rate of interest paid on the deposits 
made.^ 


The Pattern of State Expenditures 

Turning to some analysis of the volume and distribution of state ex- 
penditures, one finds that while as recently as 1930 the total was only 
a little over two and one-half billions, in 1943 the figure rose to $5,870,- 

024.000. ^ The principal items in this latter year were: 

(1) Interest on debts, $101,910,000. As we shall see, a few states have 
no debts; but many owe sizable amounts, and the total exceeds three 
billions. 

(2) Administrative, legislative, and judicial establishments, $1,895,- 

549.000. The general machinery of state government costs something, but 
considerably less than is commonly supposed. With this over-all item 
accounted for, the remainder of the list consists of service functions, as 
follows: 

(3) Highways, $555,176,000. As in the case of certain other expendi- 
tures to be mentioned, this sum includes not only outlays by the states 
directly, but also highway funds allotted to local units and highway 
debt service.^ 

(4) Old age and unemployment insurance, some $1,600,000,000. 

1 About twenty states now have a state tax commission of from three to seven 
members (usually three), and some thirteen others concentrate the functions in a 
single tax commissioner, sometimes with the assistance of a board of tax appeals. 
Under either plan, tax commissioners are commonly appointed by the governor, for 
terms most frequently of six years. In addition to growing functions in connection 
with the collection of taxes (through appointees under its full control), the commis- 
sion (or commissioner) continues to supervise locally made property assessments, 
to '"equalize^’ assessments as between districts, to make the assessments of railroads 
and other utilities, and to act as a court of appeal in tax cases. 

2 M. L. Faust, The Security of Public Deposits (Chicago, 1936). A further safe- 
guard — ^in this instance against the misuse of funds— takes the form of pre-audits 
by a state auditor or compti’oller to determine, before payment is made, whether 
a claim on the treasury is valid, supplemented, too, by post-audits ranging over the 
accounts of all spending agencies throughout a year or other substantial period. 

3 Including $480,863,000 for debt retirement and interest. The figures here given 
are from Bureau of the Census, State Finances: 1943^ ‘‘8ummB,Ty of Finances of 
State Governments in 1943” (Mar., 1944), 

^ Cf. W. S. Smith, '1943 Highway Revenues of States Surveyed,” Nat. Mun. Rev.^ 
XXXIII, 209-210 (Apr., 1944); and E. Tmll, Effect of Me War on State Highway 
Eeuenwea: 104 ;^ (New York, 1943). 
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For completeness of the record, unemployment insurance may be in- 
cluded here; for although, under terms of the federal Social Security Act 
of 1935, the money comes from an excise tax levied on employers (of 
eight or more persons) by the federal government and does not go into 
the state treasuries, it is requisitioned from the federal government by 
the states and paid out by them. It is included in the total expenditures 
indicated above. 

(5) Schools, $1,089,865,000. Rather less than one-quarter of the sum 
was spent directly by the states (on state universities, teaCher-training 
institutions, state departments of education, etc.) ; the remainder repre- 
sented grants to local governments, chiefly for the maintenance of systems 
of elementary and secondary schools. 

(6) Public welfare, $1,109,574,000. Included in this item are old-age ^ 
assistance, and numerous other forms of public assistance. More than 
half of the sum mentioned took the form of grants to local units. 

(7) Hospitals, asylums, and other institutions for the handicapped, 
$241,167,000. 

(8) Public safety or protection of person and property, $133,364,000. 
This reflects the recent development of state police and of other pro- 
tective agencies in a domain formerly left almost entirely to local gov- 
ernments. 

(9) Development and conservation of natural resources, $119,757,000. 

(10) Corrections, $75,424,000. 

(11) Health and sanitation, $56,290,000. 

(12) Recreation, $8,097,000, 

(13) Libraries, $2,516,000. 


Methods of Appropriation — Budgetary Reform 

Having seen the diverse ways in which state funds are obtained, and 
the principal objects of state expenditure, we turn to the methods by 
which money is allocated to the oflScers, departments, boards, commis- 
sions, and other spending agencies. 

Under conditions prevailing in practically every state prior to about 
1913 (and even yet not wholly overcome) , it was impossible either to 
make comprehensive plans for the distribution of public revenues among 
the several administrative activities or to control, in any strict and 
effective way, the use of state money or property. With almost unlimited 
demands pouring in from a hundred or more agencies and institutions, 
and with no method of balancing claims upon the treasury one against 
another, and of distributing appropriations on the basis of a full con- 
sideration of the requirements of the state, unseemly scrambles for funds 
invariably took place whenever the legislature came into session. The 
departmental and institutional estimates were either merely ^'compiled” 
by some state officer, such as the treasurer or auditor, and transmitted 
by him to the legislature, or presented directly and independently to th^- 
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appropriation committees by heads of the state departments or institu- 
tions. No administrative officer acquainted with the entire business of 
the state reviewed such estimates^ compared them, cut them dowm to 
agreed necessities, measured them against estimated revenues, and laid 
before the legislature a carefully prepared financial program. Further- 
more, every member of the legislature. w^as at liberty to introduce as many 
bills as he chose carrying charges upon the state treasury ; and when 
the legislature adjourned, no one pretended to know, even approximately, 
how much money had been appropriated. 

In most states, the governor could 'veto separate items; wherefore, 
with a view to shielding them against a veto, it became common practice 
to place doubtful expenditures in the same item with essential ones. 
Meanwhile, without any knowledge of what the total of authorized ex- 
penditures for its next fiscal period would be wdien the governor had 
finished vetoing bills and items, the legislature would pass revenue bills 
prepared by separate committees with little or no relation to the wovk 
of the committees in charge of appropriations. Naturally, neither the 
governor nor the legislature could be held to a proper degree of account- 
ability by the citizens of the state who had to foot the bills; and execu- 
tive departments were often granted more money for the performance 
of their functions than the nominal head of the state government con- 
sidered necessary. With the initiative in matters of appropriation largely 
in the hands of several legislative committees — each dealing separately, 
and as a rule with haphazard and inadequate publicity, with a par- 
ticular field of expenditure, and each subject to pressure of local in- 
terests and log-rolling methods — waste, extravagance, and deficits were 
inevitable. 

Relief from these conditions became imperative as the cost of govern- 
ment mounted ; and it has been found, in greater or lesser degree, in plans 
of budgetary procedure introduced in all of the states since Wisconsin and 
California set the example in 1911 — ^ten years before a budget system was 
adopted for the federal government. Hardly any two of these state plans 
are alike in detail, and there are some differences in fundamentals. Most 
important among points of variation is the budget-making agency— in 
other words, the location of responsibility for initiating the budget or 
program of expenditures. On this basis, the systems fall into three fairly 
distinct classes. (1) In one state, Arkansas, the budget is prepared and 
submitted to the legislature by its own budget committee. (2) Ten states 
have laws providing for budgetary boards or commissions, consisting 
usually of the governor and one nr two other executive officers and a few 
members of the legislature, or made up solely of the principal executive 
officers. In Texas and Louisiana, budget matters are handled by the 
board of control and the tax commission, respectively, each consisting 
of three persons appointed by the governor for overlapping terms. In 
nearly all states having a budget board or commission, the governor is 
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a member, or is in a position to exert some influence over the board 
through his appointees. (3) The remaining thirty-seven states ^ have what 
is called the executive t;^’pe of budget: in five of these (Arizona, Nevada, 
New Mexico, Vermont, and Wyoming), the governor is made directly 
responsible for formulating the program of state expenditures; in the 
others, budget-making is in the hands of a comptroller, a budget director, 
a budget bureau, or some other ofiicial or agency whose work is performed, 
at least nominally, under the governor’s supervision. Some states have 
budget systems which at certain points are superior to that of the 
national government.^ In New York, Maryland, West Virginia, and 
Nevada, for example, the legislature may reduce or strike out any item 
in the budget, but may not (with slight exceptions) increase any amounts 
requested, or insert new items.^ Elsewhere, however, amounts may be 
increased and new items inserted; indeed, in not a few states procedure 
is still loose and budgetary restraints rather a matter of theory than*of 
practice. 

If one were to attempt to enumerate the main requisites of a sound 
budget system for a state — ^many of them still lacking in a majority 
of states — ^the list might run somewhat as follows: (1) Each department 
office, or institution should be required to submit to a central budget- 
making agency, two or three months before the legislature meets, an 
estimate of its financial needs for the ensuing fiscal period, upon uniform 
sheets having items arranged in accordance with some uniform system 
of classification. (2) The central budget-making agency should then 
make a careful review, revision, and compilation of the estimates sub- 
mitted; and to aid it in this work, it should be given a staff to conduct 
investigations and make reports. (3) At some time within the first few 
days of the legislative session, this budget-making agency should submit 
to the legislature a complete budget, te., a comprehensive program of 
recommended expenditures and estimated revenues, and accompanied by a 
balance sheet, a debt statement, and a statement of the financial condition 
of the state for each year covered by the budget. (4) All appropriations 
should be consolidated in a single appropriation bill, unless, as in a num- 
ber of states, the constitution requires that appropriation bills for salaries 
of state officers shall not include other items of expenditure. (5) The 
legislative committees should forthwith proceed to a consideration of 
the budget proposals, and should report their appropriation bill in ample 
time to allow full debate, criticism, and amendment, so that the bills 

1 New Hampshire and Bhode Island are included in this third group, although 
their budgetary systems contain important variations from the true type of execu- 
tive budget. ^California, Louisiana, Maryland, Massachusetts, Nebraska, New York, 
and West Virginia are the only states that have written budgetary provisions into 
their state constitutions. 

2 See pp. 484-490 above. 

s la New York, the legislature may not increase items already ih the budget, but 
may add items separate and distinct from the original ones, each such addition being 
for a single specified object or purpose. J. E, Burton, ^Tudget Administration in 
New York State, XVI, 205-207 (Oct., 1943). 
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may be passed well before the close of the session*^ (6) No supplementary 
or special appropriation bills should be enacted until after the final pas- 
sage of the budget bills; and in all such .cases a twm-thirds or three- 
fourths vote might well be I'equired, Even if made effective on all of 
these lines, a state budget system would not serv^e all of its purposes 
unless accompanied by such ancillary reforms as (1) reconstruction of 
state administrative machinery so as to unify and integrate executive 
responsibility for the entire system; (2) concentration of the handling 
of all appropriation measures in a single committee of each house, or, 
better still, in a joint committee of the two houses; and (3) conferment 
upon the governor, where he does not already have it, of the power to 
veto items? 


State Control Over Local Finances 

As must have become apparent from preceding comments, the finances 
of a state and of its political subdivisions are so intermingled that neither 
can be understood in isolation from the other. For the ordinary taxpayer, 
the finances of his local governments (thei'e are almost always more than 
one) are, indeed, considerably more important than those of his state; 
such governments, in the aggregate, spend three or four times as much 
as do the forty-eight state governments combined.® These local govern- 
ments, however, raise by no means all of this money by their own efforts; 
and this leads, first of all, to a word about the sources from wduch local 
revenues are derived. 

(1) The first of these (mentioning only the most important) is locally 
imposed taxes, supplemented by many kinds of license and other fees."^ 
On this score, we need say little ; for the one universally used and su- 
premely important local tax is the general property tax, already described. 
The great bulk of the proceeds of this tax (in several states the whole 

1 THe important role of the legislature in the enactment of budgets, often neglected 
in discussion of budgetary reform, is stressed in Y. Jones, The Legislature and the 
Budget (Mimeo., Berkeley, 1941). Cf, J. A. Perkins, 'The Budget in the Legisla- 
ture,” Government, XVII, 446-448 (Nov., 1944). 

2 E. H.- Wells, “The Item Veto and State Budget Reform,” Amer. Folit. Bd, 
itev., XVIII, 782-791 (Nov, 1924). 

3 Leaving out of account the tremendous depression-time and wartime expendi- 
tures of the federal government, the high cost of government is chargeable, not 
mainly to state government, but to local government, where the increase of expendi- 
tures has been due chiefly, as in the case of state government, to the assumption of 
new activities by governing bodies and to public improvements of one kind or 
another— all in response to the demands of taxpayers, many of whom were a few 
years ago found leading taxpayers’ strikes! 

^ Local taxing units (including units empowered to raise money by special assess- 
ment or from service charges and tolls) are exceedingly numerous— 155,099 in 1942. 
They include counties, townships or towns, municipalities, school districts (seventy 
per cent of the total), and special districts. See p. 883 below, Bureau of the Census, 
Governmental Units in the Umied States: 194^ (Preliminary summary, Jan., 1944). 
The special districts mentioned have, in hundreds of instances, been created to evade 
tax or debt limitations (constitutional or statutory) upon counties and cities. Such 
districts are endowed with the right to impose taxes and incur debts. The result is the 
veritable labyrinth of special districts and overlapping taxing jurisdictions described 
in Chap, uii below. U , • 


STATE FINANCE 


855 


amount) goes invariably for local needs; and it is diflScult to see how the 
tax, with all its faults, could be replaced with any other. (2) Next may 
be mentioned the proceeds of ^^shared taxes/^ These are taxes (like 
several we have mentioned) which, although imposed, and usually col- 
lected, by the state, are by law so administered that some agreed pro- 
portion of the yield is automatically turned over to counties and other 
local units. Technically, the general property tax is not such a tax, 
because, although the taxpayer gets a single tax bill, he is really paying, 
by a single transaction, two or more property taxes — county, city, state- 
included- in one bill for purposes of convenience; a taxing unit on any 
taxing level can put into the composite bill whatever proportion it 
desires.^ The truly ^^shared” tax is one tax, state-levied, and with the 
locality — county, city, or special district — ^having no part in it except 
to receive such percentage of the yield as has been allocated to it 
by law. Good examples are the motor- vehicle license tax, the gaso- 
line tax, income taxes (in a dozen states), liquor taxes, and sales 
taxes.^ 

(3) Finally, there are grants-in-aid — extended even more generously 
by state governments to localities than by the national government to 
the states.^ These differ, obviously, from shared taxes, in that, whereas 
under the shared tax the state automatically hands over to the localities 
from year to year such proportion of the proceeds of a given tax as has 
been fixed by law, under the grant-in-aid system the state, out of its own 
funds, bestows on the localities such amounts, for such purposes, and on 
such conditions, as it may choose. In the one case, the amount distributed 
is dependent on the yield of a particular tax; and usually the distribution 
is such, at least approximately, as to return the. money to the com- 
munities where it was collected. In the other case, a fixed amount for a 
given year, from general funds,^ is distributed, by appropriation, and 
usually on some basis of demonstrated need. State grants-in-aid are par- 
ticularly important in the domains pf education, welfare activities, and 
highways. Funds received by localities from shared taxes may usually 
be expended for any purposes whatsoever, but those from grants-in-aid 
only for purposes expressly stipulated in the grant. Both shared taxes 
and grants-in-aid have attained their present proportions fundamentally 
because of (1) the greatly superior taxing powers and opportunities (as 
well as borrowing facilities) of the state governments as compared with 
local governments, and (2) the general trend in later times toward cen- 

1 Except as restricted by general constitutional or statutory limitations. 

2 C. A. Bratton, State Aid and Shared Revenues in New York (Ithaca, N. Y., 
1943). 

s In 1943, state aid to local governments took over thirty per cent of the total 
revenues of the forty-eight states, and amounted to about twenty-five per cent of the 
total revenues of local governments. It is not to be forgotten that the national 
government makes some grants directly to local units, although the aggregate is 
relatively small. 

^This is not always quite true. In Wisconsin, for example, state funds have been 
appropriated to local units only out of receipts from the gasoline tax. 
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tralization, expressing itself in fiscal relationships as well as in other 
fields.^ 

Even in imposing their own taxes (including the property tax) ^ local 
units are likely to be subject to constitutional or statutory restrictions, 
e.g.j as to the maximum tax rate that may be employed; and in any 
case, local assessments, as we have seen, are likely to come under the 
scrutiny of the state tax commission or other equalization agency, w^hich 
may readjust them or even (usually on appeal from taxpayers) cause 
reassessments to be made. In spending their funds, too, local governments 
are under state controls. (1) Grants-in-aid are received on condition that 
the services for which they are earmarked are kept on a satisfactory 
level of eflSciency; and the states have a good deal to do with establishing 
such levels and, through inspection and direction, seeing that they are 
maintained. (2) Local budgets are often subject to review by state 
authorities, who may protest items which they consider excessive or 
othervnse unjustified. Deficiency appropriations and transfers from one 
fund to another may also come under the critical eye of a state auditor, 
board of accounts, or other agency. (3) Local finance officers are often 
compelled to use uniform systems of records and accounting, and in any 
event, in nearly all states, representatives of a state finance officer or 
department pay annual (usually unannounced) visits to spending officers 
of local governments, look over their accounts, require carelessness to 
be corrected, and cause embezzlers to be brought to justice. (4) Debt 
limits are commonly imposed; and while borrowing within those limits 
may usually proceed without intervention from the outside, a county 
board or city council proposing to issue bonds to build a highway, 
develop a park, or construct a court house or city hall may find a group 
of taxpayers representing to a proper state authority that the outlay 
is unnecessary, extravagant, or ill-advised at the particular time, and 
may be obliged to convince state examiners that the proposal is sound, 
on penalty of seeing it vetoed from the state capital. In protest against 
all of these forms of state intervention, it is easy to cry out that the 
sacred principle of home rule is being violated, and that the officials 
who impose and enforce the restraints are too far away to know the 
needs and conditions involved. In almost every state, however, vast 
sums have been saved by protection given in these ways against the loose- 
ness and waste too often characterizing the local administration of affairs 
by mexperienced, careless, partisan, or even corrupt public officials. 

iL. W. Lmc&stety Government m Rwral America (New York, 193’7), Chaps, vi- 
vn; R. J. Hinckley, Special Report No. 9 (New York) State 

Tax Commission (Albany, 1935) ; M, Newcpmer, ‘Locally Shared State Revenues,” 
Nat. Mun. Rev., XXlYt 678-681 (Dec., 1935) ; L. D. Upson, ‘Local Government 
Finance in the Depression,” ihid-,f XXIY, 503-511 (Oct., 1935) ; R. Uhl and A. V. 
Shea, Jr., “State-Administered Locally^ Shared Taxes,” Mun. Year Book, 1987, pp. 
367-389; W. Rilpatrick, State Supervision of Local Finance (Chicago, 1941). A. C, 
Fensel, “Government Budgets—Califomia Procedures Reviewed,” The Tax Digest, 
XXI, 379, 391-394 (Nov., 1943). 
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State and Local Debts 

A final phase of state and local finance requiring a word of comment 
is borrowing and indebtedness. Unlike the national government, which 
can borrow without effective restraint, the governments of all but three 
states ^ are restricted in this matter by constitutional provisions designed 
to prevent a recurrence of the reckless piling up of debts which marked 
the careers of state legislatures before the Civil War and during the 
Reconstruction period.^ Nevertheless, state borrowing — ^principally for 
highway construction, aiding veterans, farmers, and the unemployed, and 
funding deficits — ^increased approximately five-fold between 1915 and 
1937, and nowadays all states except Florida carry some debt, although 
in the case of nine or ten others the amounts are only nominal. Greatly 
increased state revenues arising from wartime ^ economic conditions 
have enabled some states to provide considerable sums for debt retire- 
ment, so that the total amount of state debts on June 30, 1943, had 
declined to $2,909,000,000 — about nine per cent below the total for 1942.^ 
Augmented revenue lias also enabled many states to accumulate sur- 
pluses or postwar reserves with which to finance the postwar projects 
mentioned in a preceding chapter.® 

In the period 1912-32, local governments, notwithstanding restrictions, 
incurred debt burdens which weighed heavily on taxpayers during the 
years of the depression; indeed, during the two decades indicated the 
net debt of cities, towns, villages, and boroughs increased 208.2 per cent 
and county debts 514.7 per cent, while the debts of school districts, town- 
ships, and all other civil divisions mounted 1,636.5 per cent.® Fortunately, 
this upswing was halted in 1932-40, when per capita debt growth was 
confined to ten states and the District of Columbia, while in thirty-eight 
states there was an actual decrease. On account of the increase in tax- 

^ Connecticut, New Hampshire, and Vermont. 

2 Constitutional provisions governing state borrowing are tabulated in The Book 
of the States, 194i-194^, pp. 132-135. Cf. B. U. Ratchford, ^‘Constitutional Provisions 
Governing State Borrowing,” Amer. Polit. ScL Re?;., XXXII, 694-707 (Aug., 1938). 

3 General revenues of the states in 1943 exceeded expenditures by $409,000,000; 
all but lour states had an excess of general revenues over general expenditures. 

> However, one-third was provided for by accumulated sinking funds. Bureau of 
the Census, State Finances: 194S, “State Debt on June 30, 1943” (Sept., 1943). 

^Cf. V. J. Wyckoff, “The Surplus Concept in State Finance,” State Government, 
XV 1, 233-239, 251 (Dec., 1943). 

« The depression stimulated a tendency toward state supervision and control of 
local finances. In Indiana, even earlier (1919, 1921) a state tax board was authorized 
to allow or disallow budgets or local tax levies voted by local taxing bodies, and 
also to approve or disapprove local bond issues in excess of $5,000. See P. Zoercher, 
“The Indiana Scheme of Central Supervision of Local Expenditures,” Nat. Mun. 
Mev., XLY, 90-95 (Feb., 1925) ; ibid., XIY, 188-189 (Mar., 1925); ihzd., XXI, 101-106 
(Feb., 1932) ; XXI, 309-311 (May, 1932) ; C. R. Dortch, “The Indiana Plan 
in Action,” XXVII, 525-529 (Nov., 1938) ; V. Sheppard, “The Middle Way— 

American Plan,” ibid., XXIX, 296-300 (May, 1940). New Jersey, in 1938, estab- 
lished a state department of local government to exercise supervisory functions 
formerly performed by the state auditor and, in addition, to haye wide powers of 
control over local budgets, accounts, and fiscal practices. Vert. Mkn. Rcu., XXVII. 
382 (July, 1938) ; XXVIII, 348-354 (May, 1939). Cf. J. W. Fesler, “North Carolina’s 
Local Government Commission,” ibid., XXX, 327-334 (June, 1941), 
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delinquency and the shrinkage in all sources of revenue during the period, 
many local-government units were, however, unable to pay the interest 
or principal of their bonds or other forms of indebtedness, cities alone 
defaulting to the extent of approximately two billions. For the relief of 
such communities. Congress in 1934 passed a Municipal Bankruptcy Act 
under which defaulting local governments could voluntarily go into a 
bankruptcy court and obtain approval of plans for readjusting their 
outstanding obligations.^ At the end of 1941, local government debts of 
all kinds aggregated $16,680,000,000. 

State and local governments borrow money, ordinarily, by issuing 
interest-bearing bonds running for a period of from ten to twenty years. 
These may take the form of either sinking-fund issues or serial issues, 
the two differing principally in the method provided for payment. Under 
the sinking-fund system, all of the bonds of a given issue mature at one 
time, and a definite sum is set aside each year from current revenues to 
meet the principal and interest. Serial bonds, on the other hand, mature 
in instalments or series, thus enabling a definite proportion of a given 
debt to be extinguished every year, or at other stated intervals, by pay- 
ments from current revenues which, under the other system, would go 
into the sinking fund. Serial bond issues have grown rapidly in popular 
favor in the past two decades, and are fast supplanting the earlier sink- 
ing-fund system. 
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CHAPTER XLV 


THE STATE JUDICIARY 


Functions' ^iid ill some respects the most important, of the three co- 

ordinate branches of state government remains to be considered, namely, 
the judiciary. The- state courts perform a number of very significant 
functions: (1) they provide means for the orderly adjustment of disputes 
between individuals, and between individuals and state or local govern- 
ments; (2) they constitute the sole instrumentality in time of peace 
for determining the guilt or innocence of persons accused of violating 
the criminal laws of the state; (3) they serve as guardians of the con- 
stitutional rights of the citizen against infringement by state or local 
authorities; (4) they keep the different branches of government from 
overstepping the boundaries marked out for each of them by the state 
constitution; and (5) they furnish agencies for settling the estates of 
deceased persons. In not a few states, too, certain non-judicial duties of 
an administrative nature have been imposed upon the judiciary, espe- 
cially in connection with elections, management of certain county affairs, 
appointment of school-boards, and granting of various licenses,^ 


1. Jus- 
tices 
of the 
peace 


The System of State Courts 

For the performance of these varied functions, every state has a more 
or less elaborate system of courts, some of which are created by the state 
constitution and have their jurisdiction defined with great particularity 
therein, while others are established and regulated only by act of the 
legislature.^ Although in no tWo states is the system precise^ the same, 
a considerable degree of uniformity is found — ^with the result that a 
general description will hold true except in matters of detail. 

The lowest courts are those held by justices of the peace, who are 
almost always men devoid of legal training, although now and then one 
hears of a lawyer serving in such a capacity. As a rule, justices are 
chosen by popular vote in townships or other subdivisions of the county; 
although in three New England states, and in about an equal number 
of Southern states, they are appointed by the governor. In any event, 
their jurisdiction usually extends throughout an entire county, and in- 

^The extent to which such administrative duties may be imposed upon the 
judiciary is limited in an indefinite way by the doctrine of separation of powers. 
The highest courts are commonly held to be exempt, but the inferior courts are 
often assigned work of this character. Like the federal courts, state courts have in 
recent years become increasingly the managers of important businesses tlmough their 
power to appoint receivers. See p. 45S above. 

2 Certain quasi-judicial powers are exercised also by state administrative boards, 
such as public utility and railway commissions, civil service commissions, and tax 
commissions. 
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eludes both petty civil and criminal matters. In Illinois, for example, it 
includes civil cases in which the amount involved does not exceed three 
hundred dollars and criminal cases punishable by fines not exceeding the 
same amount. Practically everywhere the justices may also issue warrants 
for the arrest of persons charged with criminal offenses, and may con- 
duct preliminary examinations of persons accused of felonies ; and if the 
evidence seems to warrant doing so, they may ^^bind over’^ such per- 
sons to await the action of a grand jury.^ Justices may also perform 
marriages, administer oaths, and take the acknowledgment of many legal 
instruments. In contrast with practically all other state and local courts, 
the justice courts have no clerks; no permanent official record of their 
proceedings is kept; and they have no official seal. Accordingly, they are 
not '^courts of record,” as are the others. Furthermore, they may render 
final decisions in only the most petty misdemeanor and civil cases; in all 
others, appeal lies to the next higher courts.^ 

As might be surmised from their lack of special training for judicial 
work, the justice which these officials administer is often of a rough and 
ready, more or less informal, type. In the early history of the country, 
when travel to the county seat (where the higher courts dispensed justice 
at infrequent intervals) was at best Jifficuit and time-consuming, the 
rural justices of the peace performed ^ry useful functions as tribunals 
near at hand for the adjustment of minor differences between members 
of the same community. With the greatly improved means of travel 
and communication existing today in nearly all parts of the country, 
it may well be doubted whether the office of justice of the peace deserves 
to be continued. In some localities, at any rate, the administration of it 
has been characterized by chicanery and extortion; and in some cities 
the office has been abolished entirely.® 


1 The importance of these preliminary hearings, and of the courts conducting 
them, was emphasized by the New York Crime Commission in a survey of felonies 
prosecuted in that state in 1925 and quoted at some length in the 7th edition (1942) 
of this book, p. 853, note 1. J. Knight, ^'Difficulties in Enforcing Criminal Law,” 
Curr. Ekt., XXVII, 320-325 (Dec., 1927) ; R. Moley, Our Criminal Courts, Chap. n. 

2 In Arkansas, Kentucky, and Tennessee, the justices of the peace of each county 
constitute the county court, which acts as the principal administrative board for 
county affairs. In New York, Michigan, and Illinois, justices of the peace serve as 
members of the "town board” in their respective townships. 

2 In Chicago, for example, the practices of the justices of the peace became so 
intolerable that the office was suppressed when the present municipal court was cre- 
ated in 1905. See III. Const. Conv. Bull. No. 10 (1920), “The Judicial Department,” 
762 ff. Defects of the justice of the peace system elsewhere are discussed in J. L. 
Howard, “The Justice of the Peace System in Tennessee,” Tenn. Law Eeu., XIII, 
19-38 (Dec., 1934); J. W. Manning, “Kentucky Justices of the Peace,” Amer. PoZii. 
Sci. Eev., XJCVll, (Feb., 1933) ; C, H. Smith, “The Justice of the Peace System 
in the United States,” CaUf. Law Rev., XV, 118-145 (Jan., 1927) ; A. B. Frey, “We 
Must Improve Our Justice of the Peace Courts” [in Missouri], 

Law? Quar., XXVIII, 22-32 (Dec., 1942) ; G, Morris, Justice of the Peace Courts 
in Indiana iMimeo., Bloomington, 1942) ; Pennsylvania Municipal Public Service, 
Survey of the Minor Judiciary in Penrwylvania {StsXe College, 1943) ; irrarisacrions 
of Commonwealth Club of California, XXXIX, 83-110, 181-209 (Jan., Apr., 1945), 
“OaHfomia^ Lower Coxirts.” 

For justices of the peace of the usual type, Virginia, in 1934, substituted in each 
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In incorporated villages and towns, it is common to find police magis- 
trates with jurisdiction similar to that of the justices of the peace, but 
restricted to cases arising within the limits of the incorporated area. In 
cities, provision is also made by law for special municipal or city courts, 
often called police courts. In some of the largest places, the office of 
justice* of the peace has disappeared within the city limits, and spe- 
cial municipal courts have been set up, consisting of numerous judges 
and having a wider jurisdiction than justices of the peace in both civil 
and criminal matters,. In addition to such strictly municipal courts, other 
trial courts having civil and criminal jurisdiction are commonly found 
within the same area, often having branches dealing with highly spe- 
cialized classes of cases, such as domestic relations courts, juvenile courts, 
and small claims courts.^ 

A county court is held at least once a year in practically every county 
in the country. In some states, this court is called the court of common 
pleas, and in others the district, circuit, or superior court. Sometimes 
there is a single judge of the county court for each county, as in Illinois; 
but in other states it is not unusual to find two or more counties com- 
bined in a judicial circuit or district in which there are one, two, or even 
three circuit or district judges who, at stated intervals, hold a session of 
the county court in each county included in the circuit or district. On 
the other hand, in populous counties, one finds county, superior, or cir-r 
cuit courts with’ numerous judges of equal rank and jurisdiction,^ The 
term of judges of the county court is rarely longer than four years; and 
in more than three-fourths of the states the judges are chosen by pop- 
ular vote. 

County courts almost invariably have original jurisdiction over all 
criminal cases, and generally final jurisdiction also in, such cases in so 
far as questions of fact are involved, although disputed questions of 
law may be carried on appeal to one or more of the higher courts. In 
the county court also, persons accused of crimes and bound over by a 
justice olthe peace to await action of the grand jury usually have 
their guilt or innocence determined. In civil cases, the county court com- 


county a trial justice, appointed for four year^ by the circuit court of the county 
and given jurisdiction over misdemeanorsi. and minor civil cases comparable to that 
of civil and police justices in cities. See A, F. Kingdom, “The Trial Justice System 
in Virginia,” /qw. o/ Soc,, XXIII, 216-221 (Apr., 1940). A similar 

change was made in Indiana in 1939, when magistx’atea courts were set up in every 
county, composed of two or more magistrates appointed by the circuit court judges, 
and having broader jurisdiction than justices of the peace. The latter have, been 
retained, but their jurisdiction over traffic cases has. been transferred to the new ^ 
salaried magistrates, Missouri, under her new constitution of 1945, has replaced her 
justices of the peace with a system of magistrate courts, with at least one magistrate 
in each county. The Tennessee legislature (1939) has established “general sessions” 

• courts, in four counties to exercise, th© authority and jurisdiction of justices of the 
peace.. 

^ &o p. 887 below, 

^For example, in San Francisco city and county there are seventeen, and in Los 
Angeles county fifty, superior court judges. In Cook county, Illinois, there are forty- 
eight circuit and superior court judges,, with almost identical jurisdiction. 
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monly has unlimited jurisdiction, although in some states it is restricted 
to cases involving less than a stated amount. At all events, jurisdiction 
in civil cases is both original and appellate. The great majority of cases 
coming before it, however, are commenced in it; cases in which it has 
appellate jurisdiction are brought to it on appeal from decisions of 
justices of the peace or municipal courts. In some states, the judge of 
the county court also acts as probate judge in the settlement of the 
estates of deceased persons and in passing upon matters relating to the 
property, custody, and welfare of minor children and other persons 
under guardianship; although in the most populous counties such mat- 
ters are usually attended to by a separate probate, surrogate, or orphan^s 
court.^ In several states, too, the county court has important administra- 
tive duties in connection with the enforcement of certain state laws or 
with specified phases of county government. 

The highest state court is almost always called the supreme court, 
although in New York it is called the court of appeals, and in New Jer- courts 
sey the court of errors and appeals; in both of these states there is a 
^^supreme’^ court, but it is inferior to the courts just mentioned.^ Usually 
the supreme court consists of five or seven judges, who, as a rule, sit 
together in the hearing of cases, although in a few states the court 
is authorized to sit in sections. In any event, a majority of the whole 
number of members of the court or section must concur in any decision 
rendered.® The judges"" are usually elected, being chosen commonly on a 
general ticket, although in a few instances by districts; under a third 
method, candidates are nominated from different districts and voted for 
by the voters of the entire state.^ The term of office ranges all the way 


1 In some New England states, there are no county judges, but the several judges 
of the superior (or supreme) court hold court in the different counties throughout 
the state, in addition to serving collectively as an appellate court. There are also 
special probate districts in each of which there is an elective probate judge. Cf. T. E. 
Atkinson, “Organization of Probate Courts,^' Jour, of Amer. Judic. Soc., XXIII, 
93-98 (Oct., 1939) ; L. M. Simes and P. E. Basye, “The Organization of the Probate 
Court in America,^^ Mich. Law Bev., XLII, 965-1008 (June, 1944), 113-154 (Aug., 
1944). 

2 Georgia had no supreme or other court for the correction of errors from 1776 to 
1846, See J. P. Lamar, “History of the Establishment of the Supreme Court of 
Georgia,’' Amer, Bar Asso, Jour., X, 513-518 (July, 1924), Cf. C. T. Bond, “An 
Introductory Description of the Court of Appeals in Maryland,” Md. Law Rev., IV, 
333-379 (June, 1940) ; W. C. Walsh, “Court Reorganization in Maryland,” Jour. 
Amer. Judic. Soc., XXVIII, 151-154 (Feb., 1945) . P. H. Hiscock, “Some Features of 
the Organization and Work of the Court of Appeals^' tan New York], Cornell Law 
Quar., XXVII, 307-316 (Apr., 1942), 

2 S. M. Sharp, “Supreme Courts Sitting in Divisions,” No. Carolina Law Rev., 
X, 351-365 (June, 1932). 

The deci^ons of the supreme court, and, in some states, of the next inferior court 
also, are published regularly in volumes known as Illinois Reports, Indiana Reports, 
etc., and edited by a reporter of decisions appointed by the court, Cf. 0. N. Carter, 
“Methods of Work in Courts of Review,” III. Law Rev., XII, 231-259 (Nov., 1917); 
R. L. Mott, “Judicial Influence,” Amer. PoliL Sd. Rev., XXX, 295-315 (Apr,, 1936); 
W, P. Armstrong, “The Increasing Importance of State Supreme Courts,” Amer. 
Bar Assoc. Jour., jKXV111, 2-Z (Jan., 1942). 

^The following general summary, applying to judges of all grades, may be useful. 
Twenty-nine states elect all judges — eight on a partisan ballot, eight on a partisah 
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from life or good behavior in Massachusetts, New Hampshire, and Rhode 
Island,^ and from twenty-one and fifteen years in Pennsylvania and 
Maryland, respectively, to two years in Vermont. In the last-mentioned 
state, however, it is customary for the legislature to reelect a sitting 
judge as long as he is willing or physically able to serve. Six-year terms 
for judges of the highest courts are the most common, being found in 
nineteen states. 

The work of the supreme court is almost wholly confined to hearing 
and deciding appeals upon questions of law coming up from the lower 
trial courts, although in a few special cases proceedings may be started 
also in the supreme court. In ten states, too, the constitutions or statutes 
authorize the governor, or the legislature, or both, to require the opinion 
of the supreme court judges upon important questions relating to 
the form and constitutionality of existing or proposed legislation.^ 
Ordinarily, however, the supreme court of a state, like the highest 
federal court, will express an opinion upon such questions only as they 
arise in the ordinary course of litigation.^ 


ballot with an independent ticket allowed, and thirteen on a non-partisan ballot. 
Five states—Delaware, Massachusetts, New Hampshire, New Jersey, and Rhode 
Island— appoint all judges. Fourteen states elect some judges and appoint others, 
or have mixed systems. The governor is vested with appointive power in sixteen of 
the nineteen states where the appointive method is used. In Vermont, Virginia, and 
Connecticut, the legislature names appointive judges, although in Connecticut the 
governor nominates some of them. In Rhode Island, the appointive power is shared 
by the governor, the legislature, and city councils; in North Carolina, the county 
commissioners name judges of county criminal courts; while in Indiana, circuit court 
judges appoint judges of magistrate courts. 

1 For more than sixty years preceding 1935, no Democrat had been a member of 
the Rhode Island supreme court. Following the state election of 1934, which resulted 
in placing the Democrats in control of the state government for the first time in 
many years, the legislature, in January, 1935, invoked a long-unused provision of 
the state constitution and declared the offices of five supreme court judges “vacant.'^ 
It then proceeded to fill these ‘Vacancies” by the election of five new judges, three 
of whom were Democrats and two Republicans. N. Y, Times, Jan. 13, 1935. See 
p. 726, note 3, above. 

2 Alabama, Colorado, Delaware, Florida, Maine, Massachusetts, New Hampshire, 
North Carolina, Rhode Island, and South Dakota. Before the Civil War, the state 
supreme courts frequently rendered advisory opinions, even in the absence of any 
constitutional authorization. The pronounced tendency in more recent years has been 
for them to refrain from giving extra-judicial advice when not required to do so by 
the. constitution. In 1923, however, the supreme court of Alabama upheld as consti- 
tutional a mere statutory authorization of advisory opinions. A brief summary of 
this decision appears in Amer. Polit. Ed, Rev., XIX, 565-566 (Aug., 1925). The best 
treatise on the subject is A. R. Ellingwood, Departmental Cooperation in State Gov- 
ernment (Menasha, Wis., 1918). Cf. Iowa Law Rev,, XIII, 188-189 (Feb., 1928) ; 
No. Carolina Law Rev., VII, 449-452 (June, 1929) ; Encyc, of Soci Sd., I, 475-480 
(New York, 1930). A recent advisory opinion in Massachusetts, regarding emergency 
powers granted to the governor is summarized in Amer. Polit. Sd. Rev., XXXVIII, 
672-674 (Aug., 1944). 

sin most states, the same judges administer both common law and equity; but 
in five (Arkansas, Delaware, Mississippi, New Jersey, and Tennessee) there are 
separate courts of equity or chancery to handle cases to which, for one reason or 
another, common law forms of action do not apply. L. J.^ Emmerglick, “The For- 
saken Laboratories of Judicial Science,” Jotif- Amer. Jvdic. Soc,, XXVII, 140-142 
(Feb., 1944). ^ ^ ^ . .. 

Some states permit themselves to be sued in what are called courts of claims. New 
York has gone farther than most states in opening its courts of^ claims to actions 
based upon both contract and tort. Where such a court does not exist, private appeals 
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Between the highest court and the trial or county courts, about one- 
third of the most populous states have established one or more inter- 
mediate courts, called superior, circuit, or appellate courts, whose judges 
are usually elected from a few large judicial districts into which the 
state is divided for this purpose. Such intermediate courts may have 
original or appellate jurisdiction, or both. The cases in which they have 
original jurisdiction are often determined by act of the legislature, and 
usually include, among others, contested election cases and civil cases 
involving large sums of money. As appellate courts, they hear appeals 
from the county or other inferior courts, being often empowered to 
render final decisions in such cases in order to relieve the congestion of 
business before the supreme court-.^ 

All of the state courts described^ exist quite independently of the 
system of federal courts established by the national constitution and 
by acts of Congress; there is no foundation whatever for the common 
notion that the highest state court is subordinate to the lowest federal 
court. Certain classes of cases may be commenced in either the state or 
the federal courts; and any case originating in a state court but in- 
volving determination of a right claimed under the national constitution, 
laws, or treaties may be removed or carried on appeal to the federal 
courts.^ The great majority of cases coming before the state courts do 
not, however, raise any such “federal question,’^ but involve simply the 
adjudication of rights claimed under the state constitution, the state 
statutes, or the common law when the latter has not been modified by 
state legislation. 

State Departments of Justice 

An important aid to the efficient functioning of our state courts 
should be a state department of justice, charged with the duty of exer- 
cising general supervision over the administration of both criminal and 
civil justice, and also with the collection and publication of judicial 
statistics covering the entire state — an agency performing for the state 
courts functions analogous to those now performed for the federal courts 
by the Department of Justice and the Administrative Office of the United 
States Courts at Washington. Only seven states, however, have provided 
themselves with such a department;^ and in no one of the number does 
the new establishment appear to be working effectively as an agency 

are often made to the legislature; and in some states this has been productive of 
grave abuses. See P. S, Reinsch, Readings on American State Governmentj 168-172; 
The Book of the States, 194B-‘t944, pp. 299-302. 

^ A. Kocourek, 'Relief for the Appellate Courts: The Referendary System,” Jour. 
of Amer. Jvdic. Soc., VII, 122-130 (Dec., 1923); G. F. McNoble, 'Tlan to Assist 
Appellate Judges,” ibid., IX, 185-188 (Apr., 1926); "Methods of Work in Appellate 
Courts,” VIII, 165-170; IX, 20-27, 49-56 (Apr., June, Aug., 1925). 

further details on the classification of courts, the qualifications and terms 
of judges, etc., see The Book of the States, 194S-1944f pp. 284-298. 

^ See pp. 453-454 above. 

^Louisiana, Iowa, Nebraska, New Mexico, North Carolina, Pennsylvania, and 
South Dakota, See pp. 800-801 above. 
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for imparting vigor and uniformity to the administration of criminal 
justice. In addition, about one-fourth of the states have conferred upon 
the attorney-general a limited power to supervise the work of local 
prosecuting attorneys.^ Here again, the results have not proved im- 
portant; although undoubtedly the attorney-generaPs office may in time 
become a nucleus around which to develop an effective state department 
of justice.^ With this object in view, California, in 1934, adopted a con- 
stitutional amendment expanding the office of attorney-general into what 
is substantially such a department.^ 

The Jury System 

Many civil cases are tried by one or more judges without a jury; but 
all of the state constitutions contain provisions guaranteeing trial by 
jury in most civil cases, unless waived by the parties to the suit, and 
also in all criminal cases with the frequent exception of petty misde- 
meanors.^ In most states, the trial jury is judge merely of the facts 
in the case, the court itself passing upon all questions of law arising 
incidentally to the introduction of evidence before the jury or otherwise 
applicable. In some states, however — ^Illinois and Maryland ® for exam- 
ple — the jury is made the judge of both the law and the facts. At common 
law, the petit or trial jury consisted of twelve impartial men, and their 
unanimous agreement was required for a verdict. In a majority of the 
states, this rule still prevails. In about a third of the number, however, 
modifications of the old form of jury trial, in both civil and criminal cases, 
have in recent years been introduced. For example, the constitutions of 
twelve states now authorize civil trials, in courts of record, by juries of 
less than twelve persons;- and seven states make similar provisions for 
criminal trials.® Half of the states, including New York, authorize verdicts 


^ See pp. S95-897 below. In Delaware and Rhode Island, the attorney-general is in 
charge of the work of criminal prosecution throughout the state. 

2 See pp. 800-801 above. 

s A plan for a department of justice, so centered, was proposed in Georgia in 1932. 
See ''Hearings Before the Senate Committee on Judicial and Legislative Reform,^’ 
Bulletin of the Univ. of Georgia, XXXII, 67-79 (Aug., 1932 L Cf. H. Caldwell, "How 
to Make Prosecuting EffectuaU^ Jour, of Amer. Judic. Soc., XVI, 73-78 (Oct., 1932) ; 
F, C. Stark, "Politics and the State Department of Justice” [in South Dakota]/ 
Jour, of Crim. Law and Criminol., XXX, 182-195 (May-June, 1939). 

^ A considerable number of states allow waiver of jury trial in criminal cases 
other than those involving the death penalty. Even in capital cases, the defendant 
may waive jury trial in California, Connecticut, Illinois, Indiana, Maryland, Michi- 
gan, New Hampshire, New Jersey, Ohio, and Wisconsin. In Illinois, New Hampshire, 
and New Jersey, this result has been reached by judicial action; in the other states 
named, it is based upon constitutional or statutory provisions. See E. Spencer, "Trial 
Without Jury in Criminal Cases,” Jour, of Amer. Judic. Soc., ILV, 71-72 (Oct., 1931); 
J. A. C. Grant, "Waiver of Jury Trial in Felony Gases,” Oalif. iaw i2et>.,^XX, 132- 
161 (Jan., 1932) ; K. J. Martin, Waiver oj Jury Trial in Criminal Cases in Ohio 
(Baltimore, 1933), summarized in Jour, of Amer. Judic* Soc., XVIII, 48-51 (Aug., 
1934). ■ ■■ ^ ■ ■ ■ 

5 S. K. Dennis, "Maryland’s Antique Constitutional Thorn,” Univ. of Pa. Law 
Rev., XCII, 34-52 (Sept., 1943). 

' In trials before justices of the peace, juries of six persons are authorized in some 
states. 
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by something less than unanimous vote (usually three-fourths) in civil 
cases; and eight states apply the same rule to most criminal cases, 
although in capital cases practically all states still require a unanimous 
verdict of a jury of twelve.^ . Twenty-nine states now (1945) permit 
women to serve on juries.^ Wide differences of opinion exist in the legal 
profession regarding the merits of jury trial.^ 

Like the petit jury, the grand jury has been inherited from English 
common law. Unlike the former, however, it has nothing directly to do 
with determining the guilt or innocence of persons accused of offenses, 
being concerned instead merely with the commencement of proceedings 
against such persons. On its own initiative, it may bring indictments 
against persons who, in its judgment, have violated state laws. In most 
instances, however, the initiative is taken rather by the prosecuting 
attorney, who lays before the grand jury the evidence which, in his 
judgment, is sufficient to justify placing the accused person on trial. 
If the grand jury concurs, it endorses upon the draft indictment pre- 
pared by the prosecuting attorney the words ^^a true bill,” and the fore- 
man of the jury attaches his signature. If, on the other hand, the grand 
jury is not satisfied that the prosecuting attorney has sufficient evidence 
to make out a “prima facie case” against the accused, it generally in- 
structs its foreman to endorse on the draft indictment “This bill not 
found.” Proceedings before a grand jury are secret and wholly ex parte, 
unless the accused voluntarily submits to an examination before the body. 

At common law, the grand jury consisted of not fewer than thirteen 
nor more than twenty-three men, of whom at least twelve must concur 
in order to bring an indictment. Constitutions or statutes in almost a 
third of the states, however, now provide for some smaller number, with 
corresponding reduction of the quota required for indictment. In all but 
ten states, the constitution provides for the summoning of grand juries 
at regular intervals; and in these ten, similar provision has been made 

1 There is a wide variety in the terms and conditions under which majority ver- 
dicts are used. The most frequent majority is three-fourths, used in thirteen states. 
Nine states make use of a five-sixths verdict; three authorize two-thirds; and three 
permit the ^ parties to choose in advance whatever majority they like. Six of them 
permit majority verdicts only with the consent of the parties, and two only after 
the jury has deliberated for a stated number of hours. ‘Tn Virginia the parties are 
permitted to have a three-man jury consisting of one juror selected by each side 
and a third selected by the two, any two of whom may render a majority verdict.” 
G. R. Winters, “Majority Verdicts in the United States,” Jour. Amor. Judic. 8oc., 
XXVI, 87-92 (Oct., 1942). Cf. ibid., XXVI, 184-187 (Apr., 1943); U. S. Law Rev., 
LXIX, 184-187 (Apr., 1943); We^t Fa. Law Quar., XLVIII, 149-155 (Feb., 1942). 

2 Of. B. S. Jefferson, “Race Discrimination in Jury Service,” Boston Univ. Law 
Rev., XIX, 413-447 (June, 1939). 

2 gee R. T. Donley, “Trial by Jury in Civil Cases — a Proposed Reform,” Jour, 
of Amer. Judic. Boc., XIII, 16-24 (Jan., 1929) ; R. N. Wilkin, “The Jury : Reforma- 
tion, Not Abolition,” ibid., XIII, 154-156 (Feb., 1930); C. G. Galston, “Civil 
Jury Trials and Tribulations,” Amer. Bar . Assoc. Jour., XXIX, 195-198 (Apr., 1943) ; 
B-. S. Sutliffe, Impressions, of An Average Juryman (Cleveland, 1932) ; I. Stalmaster, 
What Price Jury Trials f (Boston, 1931). On the effects of the war and jury exemp** 
tion in different states, see J. C. Knox, ^Twelve Good Men and True,” V. F. Times, 
"Oct. 31, 1943. For additional references, see 4th edition: (1931) of this book, p. 828, 
-no-te-4.- - - ■’ ■■ - . 
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by statute. In earlier times, use of the grand jury afforded much-needed 
protection against arbitrary prosecution by crown officers for alleged 
criminal offenses; and throughout the early history of the states, indict- 
ment by grand Jury was required for the prosecution of practically all 
crimes. Under modern conditions, however, such indictment seems an 
unnecessarily cumbersome and expensive method of instituting criminal 
proceedings,^ In Great Britain, it has been abandoned almost entirely; 
and although about half of our states still require it in the case of all the 
more serious offenses known as felonies, the other half have departed in 
varying degrees from the ancient common-law practice. Some constitu- 
tions expressly authorize abolition or modification of the grand-jury 
system by the legislature; others make prosecution by indictment op- 
tional, regardless of the seriousness of the offense,^ thereby opening a 
way for use of a simpler alternative procedure known as ^finformation/^ 
under which the prosecuting attorney merely files with the proper court 
a formal charge in which, upon his oath of office, he ^^gives said court to 
understand and be informed^’ that the crime described therein has been 
committed by the person named 

Defects of the State Judicial System 

When eminent leaders of the bar, able and respected judges of both 
state and federal courts, deans and professors of the best law schools, 
and an ex-president and chief justice of the United States concur in 
pronouncing the organization of our state courts and their methods of 
administering justice in both civil and criminal cases sadly defective, 
if not in grave danger of breaking down, the average lay citizen may 
well become interested in the situation and in the remedies proposed/ 

^ This, however, need not diminish the grand jury’s usefulness as an adviser in re- 
forming the criminal law and its administration, or as an agency for bringing to 
light misconduct in public office, as on various occasions in New York City, Chicago, 
and San Francisco. See M. Konowitz, “The Grand Jury as an Investigating Body,” 
SL John's Law Eev.j X, 219-235 (Apr., 1930); J. C. Famas, “Why Not the Grand 
New Republic, XCII, 148-150 (Sept. 15, 1937); W. P. Lovett, “One-Man 
Grand Jmy in Action [in Michigan], Nat. Mun. Rev., XXSIII, 292-294 (June, 1944) ; 
G. R. Winters, “The Michigan One-Man Grand Jmy,” Jour. Amer. Judic. Boc., 
XXVm, 137-151 (Feb., 1945), 

2 California was one of the first states to authorize (1879) the prosecution of 
felony cases by information instead of indictment. In a murder case, it was con- 
tended that the new procedure violated the “due process” clause of the Fourteenth 
Amendment. In Hurtado v. California, 110 U. S. 516 (1884), however, the Supreme 
Court held to the contrary, Cf. E. J. Miller,, “Information or Indictments in Felony 
Cases,” iowr. of Amer. Judic. Boc., VIII, lOi-120 (Dec., 1924). 

^For further consideration of the grand jury, see W. L. Morse, “A Survey of the 
Grand Jury System,” Oregon Law Rev., X, 101-160, 217-257, 295-365 (Feb., Apr., 
June, 1931); Jour, of Amer. Judic. Boc., 120-122 (Dec., 1931), “Light on Grand 
Jury Procedure”; A. A. Bruce, “The Judge and the Grand Jury,” Amer. Jour, of 
Cfim. Law and Criminol., XXIII, 10-19 (May-June, 1932) ; G. H, Dession and I. H. 
Cohen, “The Inquisitorial Function of Grand. Juries,” FaZe Law Jour., XLI, 687-712 
(Mar.,, 1932) ; Jour, of Amer. Jvdic^ Boc., XXIII^ 25-27 (June, 1939), “Grand Jury 
l^cuinbers Justice in Many States.” 

^ In addressing the American Bar Association lit 1930, former Chief Justice Hughes 
said; ^^The greatest need in this country today improvement in the administra- 
tion of justice, especially in the criminal law.” 17. B. i)cw%, Aug. 22, 1930, pp, 1943 ff. 
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The criticisms most frequently directed against the state judicial system 
fall into two main groups. The first relates to the structure or organiza- 
tion of the courts, including the terms for which judges are chosen, and 
especially the method of selecting and removing them; the very general 
failure to provide adequately for handling the administrative side of 
court work ; ^ and the equally general absence of centralized supervision 
over the work of judges of the different courts, at present legally inde- 
pendent of one another and usually quite uncontrolled by any central 
directing head.^ 

A second group of criticisms, although arising in part from the situa- 
tion just described, relates chiefly to court procedure: ® protests against 
(1) the absence of mle-making power on the part of courts;"^ (2) the 
numerous petty limitations imposed upon the trial judge by legislative 
action; (3) the frequent amendment, in some states, of the rules of court 
procedure by the legislature, sometimes at the behest of litigants who 
hope to gain some advantage in a particular case;*"’ (4) the inability 
of the trial judge to control procedure in his court, as an English judge 
is able to do, or to comment upon the weight of evidence and the credi- 
bility of witnesses for the purpose of assisting juries;® (5) the un- 


Cf. R. E. Cushman, ^'Our Antiquated Judicial System,” Annals of Amer, Acad, o] 
PoliL and 8oc. ScL, CLXXXI, 90-9v> (Sept., 1935) ; P. Howard, “American Criminal 
Justice and the ‘Rules of the (jrame,* ” Amer, Bar Assoc. Jour., XXiV, 347-352 (May, 
1938). 

Problems of court organization and procedure, on the one hand, and crime pre- 
vention and punishment on the other, are so interlocked that the following references 
will be found useful: M. Dawson, “Who’s Wrong with the Law?,” Atlantic Mo,, 
CLIII, 621-631 (May, 1934) ; J. B. Waite, Criminal Law in Action (New York, 
1934); ibid., “Criminal Law in Action: I. The Lawyers; II. The Judges,” 

Mo., CLII, 338-348, 484-495 (Sept., Oct., 1933) ; W. Wilson, “Chain Gangs and 
Profit,” Harper’s Mag., CLXVI, 532-543 (Apr., 1933) ; R. Pound, Criminal Justice in 
America (New York, 1930) ; H. Best, Crime and the Cnminal Lawyer in the United 
States (New York, 1930); R. Moley, Politics and Criminal Prosecution (New York, 
1929), Tribunes of the People (New Haven, 1932), and Our Criminal Courts (New 
York, 1930); E. M. Borchard, Convicting the Innocent (New Haven, 1932). 

^ The ^ term “administrative work” here refers to the preparation of jury lists, 
supervision of grand jury work, service of court processes, keeping records and trans- 
ferring cases^ from one court to another, and appointment and supervision of re- 
ceivers, administrators, executors, referees, and masters in chancery. The problems 
of judicial administration are not unlike those connected with the state administra- 
tive departments. Cf. I. W. Jayne, “Organizing the Business of the Court,” Amcr. 
Bar Assoc. Jour., XXV, 875-876 (Oct., 1939) ; H. P. Chandler, “An Administrative 
Office for the State Courts,” Jour. Amer. Judic. Soc., XXVI, 7-10 (June, 1942). C)n 
the multiplicity of court records in Cook county, Illinois, see Jour. Amer. Judtc. 
Soc., XXVII, 124-126 (Dec., 1943). 

^See Governor Lehman’s message to the New York legislature on court reform, 
N. Y. Times, Mar. 7, 1934. ^ ^ . 

®The non-professional student will find a list of references to interesting and 
illuminating criticisms of court procedure in the 7th edition (1942) of this book, 
p.' '861, ''note 3. ■ 

^ In twenty-twm states, the courts have full rule-making power. Jour. Amer. Judic. 
^oc., XXVII, 59-60 (Aug„ 1943). Additional references may be found in the 7th 
edition (1942> of this book, p. 861, note 4. 

^ In fi.V6 regular sessions of the California legislature, ending in 1925, 340 changes 
were made in the civil procedure code. Jour, of Amer. Judic, Soc., XXIII, 200 
(Feb., 1940), 

^Oalifomia adopted a cgnstitutionM amendment in 1934 permitting the trial judge 
to comment on the evidence, testimony, and credibility of witnesses, and upon the 
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limited right of appeal which, in civil cases, works against the interest 
of the poor litigant and, in criminal cases, often defeats the ends of jus- 
tice; (6) the tendency (happily diminishing) of appellate courts to re- 
verse decisions of lower courts on purely technical grounds not affecting 
the merits of the case; (7) the long delays in bringing criminal cases to 
trial (due partly to the cumbersome grand jury system), with the result 
that criminals often go scot free because of the death or disappearance 
of important witnesses; (8) the unrestricted admission to bail of old 
offenders; (9) the poor pay and often poor quality of jurymen,^ and 
the inordinate delays attending the selection or empaneling of juries in 
criminal cases; (10) the long-drawn-out examination of witnesses and 
the unlimited number of objections to testimony permitted to counsel; 
(11) the rule that the failure of the accused to testify may not be com- 
mented upon before the jury by the prosecution; (12) the requirement 
of unanimous verdicts by juries; (13) the rule in a few states permitting 
juries to be judges of the law as well as of the facts; and finally (14) the 
absence of unified control over the various prosecuting oflScers through- 
out the state, resulting in uneven enforcement of criminal laws and 
lowered efficiency in the conduct of criminal prosecutions.^' 

Limitations of space permit consideration here of only four principal 
criticisms: the lack of unity throughout the judicial system, the popular 
election of judges, the absence of any wholly satisfactory method of re- 
moval, and the judicial veto on legislation. 

Shortcomings of Court Organization 

In our study of state administration, w^’e saw how very important it is 
to provide for unified supervision and control over the many separate 
administrative agencies. The same sort of supervision and control is 
essential to the most effective functioning of the staters judicial ma- 
chinery. Yet it is commonly lacking, not only for the different courts 
throughout the state, but also for the judges making up any particular 
court.® It seems self-evident that all of the courts belonging to the so- 
called judicial system should be closely articulated with one another, 
and that there should be some chief justice or judicial Council to co- 
ordinate the work of the several courts and devise plans for an effective 
division of labor among them. Instead of this, however, we find in the 


failure of the defendant to explain or deny evidence against him. Gf. M. E. Otis, 
‘^Governor of the Trial or Eeferee at the Game,” Jour, of Amer. Judic. 8oc., XXI, 
105-109 (Dec., 1937) ; G. Rossman, The Judge-Jury Relationship in the State Courts 
(Pamphlet, 1943) ; 0. S, Chaplan, “Standardized Jury Instructions in Illinois,” John 
Marshall Law Qwar., VII, 313-326 (Mar., 1942). 

1 Transactions^ Common. Club of Calif., XV, 387-424 (Dec., 1920), “The Selection 
of Jurors”; C. N. Callender, T/ie Sefectfou.o/ Jwrors (Philadelphia, 1924) ; J. A. C. 
Grant, “Methods of Jury Selection,” Amer. Polit* BcL Rev., XXIV, 117-133 (Feb.. 

-1930). V ■■ 

2 See pp. 800-801 above. 

■ s cf, P. D. Barns, “Efficient Court Structure Is Chief Present Need,” Jour^ of 
Amer. Judic. Soc., XXII, 251-254 (Apr,, 1939) . 
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majority of states jumble of disconnected and disjointed courts, each 
pursuing its own way, with little regard to any other/^ ^ 

Likewise, in the case of any particular court, it seems equally mani- 
fest that the maintenance of judicial efficiency calls for a chief justice 
or small committee of judges clothed with authority to supervise the 
work of all judges belonging to that court, to require them to make 
periodic reports showing the state of business on their dockets, to admon- 
ish the careless and indolent, to relieve the overworked, and to keep all 
reasonably busy. As matters stand, however, in nearly every part of 
the country the judges in the same court are elected independently of 
one another and seldom are made subject to any actual directing or 
supervisory control. Each judge can hold court when he pleases, for as 
few hours a day as he pleases, and hear cases on such calendars as he 
pleases; whatever cooperation, teamwork, or division of labor exists 
depends almost wholly upon the voluntary cooperation of the judges 
constituting the court. 

With such a loose judicial organization, or lack of organization, it is 
not surprising that therd^^ are few reliable statistics showing what our of^u- 
different state courts are doing or how much they are costing the tax- statistics 
payers; ^ so that, of most of our states it may truly be said that ^^the 
judiciary is the one department which publishes no data bearing upon 
the efficiency of its work, and without such data there is no adequate 
basis for judging how well it is performing its duties or what changes 
are needed to increase its efficiency.^^ ^ In connection with the adminis- 
tration of criminal justice, this absence of complete judicial statistics is 
particularly unfortunate, since it leaves us often without the means for 
coordinating the few and unsystematic figures kept by the police, jailers, 
magistrates^ courts, the higher criminal courts, the prosecutors, and the 
wardens of penal and reformatory institutions. In this respect, we are 
said to be generations behind other civilized nations. “Without statis- 
tical records, our system has no memory. It does not know what it has 

^ W. N. Gemmill, “What Is Wrong with the Administration of Our Criminal 
Laws?,” Jour, of Crim, Law and CriminoL, IV, 698-711 (Jan., 1914). “Cook county 
(Illinois) presents a striking example of confusion and disunity in court organiza- 
tion and practice. ... It has nine separate trial courts of record. . . . Each has its own 
clerk, adopts its own rules, regulates its own dockets, calendars, methods of assign- 
ment, and organization for work ” H. M. Fisher, “The Judicial Structure of 

Cook County,” III. Law Rev., XXXVI, 628-642 (Feb., 1942). 

The difSculties in bringing about proper coordination and cooperation are increased 
by the great number of judges in some states. Thus, Illinois, with nearly eight mil- 
lion population, employs twenty-five judges in appellate work, whereas England, 
with forty million population, employs only fifteen judges for such work. Illinois 
has 109 judges of the highest general jurisdiction; England, only twenty-five; Illinois 
has 116 county and probate judges; England has only fifty-five county court judges 
and no separate probate courts. In Cook county alone, ninety-one judges of allranlcs 
are employed full time; and, in addition, there are forty-eight masters in chancery 
and six assistants in the probate court. C. T, McCormick, “A Proposed Reorganiza- 
tion of the Illinois Judiciary,” ihid., XXIX, 31-40 (May, 1934). ^ ^ _ 

2 On the costs of courts in Ohio, see L. C. Marshall, “The Judicial House That 
Jack Built,” Aai. Mun, Rev., XXII, 423-426 (Sept., 1933) . 

3 W. R. Potter, m Jour, of Afner. Judic. Soc., VI, 168 (Apr., 1923). 
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done heretofore, or the consequences of its actions, or what it should do 

in the future We do not know what classes of people contribute 

to various kinds of crime; we do not know what various judges do with 
respect to sentencing; we do not know what the results of various kinds 
of treatment and administration are.” ^ There must be some central 
judicial authority if we are to have eflScient cooperation among the dif- 
ferent courts and among the score or more of judges attached to them; 
we must have some central judicial head; and it is through such a con- 
trolling headship — ^be it that, of a chief justice clothed with administra- 
tive powers or of a judicial council similarly endowed — ^that essential 
judicial statistics can be obtained, correlated, and interpreted most suc- 
cessfully.^ 

Until rather recently, substantially the same defects of organization 
existed in the case of the federal courts. By introducing into the system 
a unifying judicial conference, Congress, however, in 1922, paved the 
w^ay for close coordination, more adequate supervision, and better equal- 
ization of the work of those tribunals. Happily, too, there has been a 
beginning of reform in many of the states. In a dozen of them, including 
Louisiana, Wisconsin,^ and Michigan, the constitution vests in the 
supreme court “a general superintending control” over all inferior 
courts — ^though as yet the power has rarely been employed to bring 
about any notable measure of unification and coordination. More im- 
portant has been the setting up, in Massachusetts (1924), California 
(1926), and more than a score of other states, of judicial councils 
charged with collecting and studying court statistics,^ formulating rules 
for the equalization and more eflBicient handling of court business, and 
recommending to the legislature changes in the laws governing court 
organization and procedure.^ More thoroughgoing reforms in most states, 


1 A reliable system of criminal statistics would tell us from year to year, from 
state to state, and from county to county, exactly how many crimes are reported to 
the public authorities, what happens to persons arrested, and what happens to the 
cases initiated. From these facts we should be in a better position to determine the 
efficiency or inefficiency of our agencies for the prevention of crime. H. Harley, 
/‘Criminal Justice and How to Achieve IV' Nat. Mun, XI, Supp., 14-16 (Mar., 
1922) ; W. C. Jamison, “The Importance of Records,” Annals of Amer. Acad, of Fglit. 
and Soc. ScL, CLXVII, 52-59 (May, 1933); R. H. Beattie, A System of Criminal 
Siatis tics for California (Berkeley, 1936); S. B. Jacoby, “Some Realism About 
JudiGial Statistics,” Fa. Laty Rev., XXV, 528-558 (Mar., 1939) ; D. L. Edmonds, 
“The Cause of Delay in the Supreme Court of California,” So. Calif. Law Rev., Mil, 
281-293 (Mar., 1940). 

2 Articles dealing with various aspects of judicial reform, especially those related 
to the structure and organization of the courts, will be found in the bi-monthly 
issues of the Journal of the American Judicature Society (published at Ann Arbor, 
Mich.), and the numerous bulletins published by this society, whose object is the 
promotion of the efficient administration of justice, 

3 See J. D. Wickhem, “The Power of Superintending Control in Wisconsin,” J941 
Ww. Law Rev., 153-171 (Mar.,’ 1941). 

^ R. Pound, “Judicial Councils and Judicial Statistics,” Amer. Bar Assoc. Jour., 
XXVIII, m05 (Feb., 1942). 

s Most such councils include both judges and members of the bar; a few are com- 
posed of judges alone; and at least two include laymen. Some also include state 
officials and members of law school faculties. The Ohio and Michigan judicial councils 
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however, will have to await the adoption of constitutional amendments. 
The goal toward which advocates of Judicial reform are working is the 
consolidation of all the different courts into one court for the entire 
state, the existing courts serving merely as branches of this unified state 
court. Each of these branch courts, or divisions, would work under the 
constant supervision of either a chief Justice or a small council of 
Judges representing .the main divisions of the court; and to this head 
of the Judicial system every Judge would be required to make periodic 
reports upon the business transacted in his court. It is believed by those 
in a position to speak with authority that such a reorganization of the 
state Judicial system would enhance its general usefulness incalculably.^ 
But prediction of its early achievement seems unwarranted. 

Popular Election of Judges 

A matter of even more frequent criticism than the lack of integration 
in the Judicial system is the prevailing method of selecting Judges. 
In the early history of the country. Judges were chosen by the legislature 
or appointed by the governor with the concurrence of the executive 
council or the senate. These methods are now retained in only ten 
states; ^ in the others, the Judges of practically all courts are chosen by 
popular vote,^ and usually after partisan nomination. Professional as 


have been especially active. The judicial council device is perhaps the most important 
development in connection with state courts during the past twenty years. The growth 
of the movement may be traced through the successive issues of the Journal of the 
Amencan Judicature Society, beginning in 1922. Additional references are given in 
the 7th edition (1942) of this book, p. 865, note 1. 

^ The “model state constitution’’ proposed by the National Municipal League pro- 
vides for a “general comt of justice,” as a single, integrated tribunal for the entire 
state, divided into a supreme court department and such other departments, divi- 
sions, or special tribunals as the legislature may establish. At the head of the general 
court, tmder this plan, would be a chief justice, elected by the people for a term 
of eight years; and all other judges, on the various levels, would be appointed by 
him from a panel of three names in each case, presented by the judicial council, but 
with each such judge subject, after four years of service, to popular decision upon 
his retention or removal. Judges would be removable also by the legislature, and 
inferior ones likewise by the judicial council. The chief justice would be expected to 
function as executive head of the state judicial establishment. See H. Found, “Prin- 
ciples and Outlines of a Modern Unified Court Organization,” Jour, of Amer, Judic, 
Soc., XXm, 225-233 (Apr., 1940). 

Cf. W. Anderson, “Reorganizing Minnesota’s Judiciary,” Minn. Law Rev., XXVII, 
383-398 (Mar., 1943); C. T. McCormick, “Modernizing the Texas Judicial Sys- 
tem,” Tex. Law Jour., XXI, 673-696 (June, 1943) ; Jour. Amer. Judic. Soc., XXVIII, 
11-19 (June, 1944); R. R. Temple, Report on the Constitutional Courts of New 
Jersey (Pamphlet, 1942); R. S. Righter, “The Judicial Article of the Proposed 
Missouri Constitution,” Jour. Amer. Judic. Soc., XXVIII, 52-55 (Aug., 1944). 

2 In four states (Vermont, Rhode Island, Vkginia, and South (Darolina), the judges 
of the highest courts are chosen by the legislature; in six (Maine, Massachusetts, 
New Hampshire, Connecticut, Delaware, and New Jersey), they are appointed by 
the governor, subject to confirmation by the executive council, the senate, or the 
legislature; in the remaining thirty-eight, they are elected by the people. Cf. B. 
Haynes, “Selection, Tenure, and Retirement of Judges,” Calif. Law Rev., Yll, 88-93, 
108 ff. (Apn-May, 1932); H. W. Taft, “The Selection of. Judges,” U. S. Law Rev., 
LXVII, 28^292, 344-352 (June, July, 1933).; 

3 Popular election of judges got its start in Georgia as early as 1793, but until 
1846 only one state (Mississippi, in 1832) adopted the elective method. The change 
that rapidly followed adoption in New York in 1846 seems to have been due, not 


Devel- 

opment 

and 

present 

eStent 



874 INTEODUCTION TO AMERICAN GOVERNMENT 


Defects 


well as lay opinion is somewhat divided on the wisdom of this method, 
but ^^information collected from a large variety of representative sources 
of professional opinion seems to indicate that in only three out of the 
thirty-eight states that elect judges by popular vote are the results con- 
sidered to have been generally satisfactory— these being Maryland, Iowa, 
and, in a special degree, Wisconsin. In five others— New York, Pennsyl- 
vania, Michigan, Minnesota, and Missouri — ^the system is said to give 
fair satisfaction; and in all the rest there are different degrees of pro- 
fessional dissatisfaction with it.” ^ 

Long experience has disclosed two inherent weaknesses of the elective 
system: first, in populous communities, especially in metropolitan dis- 
tricts, popular election is no more likely to result in choice of persons 
qualified to perform the highly technical work required of the judiciary 
than it is to secure the selection of experts in other branches of state 
government or in the field of municipal administration; second, what 
passes under the name of popular election of judges is often such in 
only the most superficial sense, being in reality nothing more than a 
method of appointment by politicians who succeed in putting their judi- 
cial ^^slates” through a so-called non-partisan primary, or through party 
primaries, or through nominating conventions.® All that is generally left 

to dissatisfaction with the previous i^stem, but to a wave of ultra-democratic senti- 
ment sweeping the country beginning with the Jacksonian era. By 1860, twenty- 
two of the thirty-four States elected their judges; and such election was provided 
for in all of the new states admitted thereafter. Jour. Amer* Judic, Soc.j XKVII, 
153-154 (Feb., 1944). 

Michigan in 1938, and Missouri in 1940, adopted non-partisan election of judges. 
Cf. M. C. Moos, ^^Judicial Elections and Partisan Endorsement of Judicial Candi- 
dates in Minnesota,’^ Amer. PoUL Sci. Rev., XXXV, 69-75 (Eab., 1941) ; L. L. Boin- 
berger, ^^Non-Partisan Selection of Judges” [in Indiana], Ind. Law Jour., XVl, 
57-65 (Oct., 1940) ; W. W. Crowdus, ^‘The Operation of the Missouri Non-Partisan 
Court Plan,” Jour. Amer. Judic. Soc., XKYll, 166-170 (Apr., 1944). Cf. Amer. Bar 
Assoc. Jour., XXVII, 763-765 (Dec, 1941), 

A J. P. Hail, “The Election, Tenure, and Eetirement of Judges,” Jour, of Amer. 
Judic. Boc.f III, 37-52 (Aug., 1919). Cf. L. Hand, “The Elective and Appointive 
Methods of Selecting Judges,” Acad, of Polit. Sci, Proceedings^ III, 130-140 (1913); 
W. Shafroth, “The Bar's Opinion on Judicial Selection,” Amer. Bar Assoc. Jour., XX, 
529-532 (Sept., 1934). 

2 “The chief objection to choosing judges by popular vote lies in the fact that a 
judge, in addition to any other qualificationa, must possess certain technical knowl- 
edge and experience. However high his character, however sound his general intel- 
lectual equipment, however wide his acquaintance with business or public afiairs, 
he must also possess a technical knowledge of the law and of legal procedure. To 
ask the public at large to pass upon a question of technical fitness in the case of a 
lawyer is as inappropriate as it would be to ask for a similar judgment regarding 
the technical fitness of an engineer, ot a doctor, or a musician . . . the determination 
of technical fitness is obviously a task in which only a comparatively few persons 
can helpfully take part. . . ” W. MacDonald, A New Constitution for a New America, 
182-183. . . . ■ . ■ 

Some of the worst aspects of popular election of judges appeared in connection 
with the nomination and election of Thomas A. Aurelio to the supreme court in 
New York in 1943. The incident is said to have brought the whole question of 
judicial selection to the front in that state as at no other time since adoption of 
popular election nearly a century ago, in 1846. See Amer. Bar Assoc. Jour., XXIX, 
690-695 (Dec., 1943) ; F. Lundberg, “Aurelio: The People’s Choice,” Harper's Mag., 
CLXXXVIII, 129-134 (Jan., 1944); Jour. Amer. Judic. Soc., XXVII, 153-156 (Feb., 
1944) ; A. Wardweil, “Selection of Judges in New York,’* ibid., XXVHI, 8-10 (June, 
1944). 
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for the voter to do on election day is to endorse one or the other of two 
judicial tickets thus submitted by irresponsible persons who are not 
primarily interested in the efficient administration of justice/ and who, 
therefore, often fail to pick candidates having the qualities most needed 
in a judge, namely, unquestioned integrity, dignity, independence, judi- 
cial temperament, and adequate legal training for highly technical duties.^ 

Despite widespread and well- justified dissatisfaction with the prac- 
tical workings of popular election of judges, the system has become so 
firmly entrenched, and has contributed so greatly to the influence of 
numerous political leaders, that there seems little prospect of an early 
return to either the method of legislative election or that of executive 
appointment.^ Most of the newer plans on the subject have, therefore, 
sought to combine the best features of popular election with some 
method of appointment designed to insure open and official responsi- 
bility.'^ 

In 1934, the voters of California approved a constitutional amend- 
ment under which a judge of the supreme court or of a district court 

mother defects of popular election of judges are brought out in M. Dawson, 
“Judging the Judge,” Harper's Mag., CL^QX, 437-448 (Sept., 1934); E. S. Gambreil, 
“Better Ways of Selecting Judges,” Jour, of Amer. Judic. Boc., XVII, 109-112 
(Dec., 1933) ; “Interest Grows in Judicial Selection,” “Judges and Politics in Los 
Angeles,” ibid., 75-80, 91-92 (Oct., 1933) ; C. T. McCormick, “Judicial Selection- 
Current Plans and Trends,” III, Law Bev., XXX, 446-468 (Dec., 1935) H. T. Lum-^ 
mus, “Our Heritage of Impartial Justice,” Jour, of Amer. Judie. Boc., XXII, 243- 
248 (Apr., 1939) ; “Popular Election Tempts Judges to Advertise,” ibid., XXVI, 
146-147 (Feb., 1943). For additional references, see 4th edition of this book (1931), 
p. 835, note 1. 

2 It may be said that, in general, we have in our judiciary extraordinarily com- 
petent and highly qualified judges, but that, on the other hand, we have judges who 
are incompetent and deficient both in learning and in judicial ability. For a searching 
criticism of judicial qualifications and methods, see the preface to J. H’. Wigmore, 
A Supplement to a Treatise on the System of Evidence (2nd ed., Boston, 1915). Cf. 
W. N. Cohen, “In the Seats of the Mighty,” Jour, of Amer. Judic. Boc., XIV, 110-113 
(Dec., 1930); H. T. Lummus, The Trial Judge (Chicago, 1937). 

s Proposed constitutional amendments providing for appointment of judges were 
defeated in Ohio and Michigan in 1938. See Ohio State Univ. Lam Jour., IV, 157-177 
(Dee., 1937) ; Jour, of Amer. Judic Boc., XXII, 199-202 (Feb., 1939). 

^ See G. il. Winters, “Consensus of Judicial Selection Proposals,” Jour. Amer^ 
Judic. Boc., XXVIII, 107-117 (Dec., 1944). This article presents the structural details 
of about fifty plans advanced during the past thhty years. 

In other countries, appointment of judges in some form is almost universally 
employed. Several plans that have been proposed as substitutes for popular election 
are outlihed in the fourth edition of this book (1931), pp. 835-836. Cf. W. A. 
Dougherty, “Method of Selecting Judges,” Tex. Law Eev,, Xll, 166-182 (Feb., 
1934), on recommendations of Cleveland bar committee; E. R. Finch, “A Nom 
Political Veto Council on Judicial Character and Fitness .5. ,” Amer. Bar Assoc. 
Jour., XX, 144-147 (Mar., 1934). Bar associations frequently play an important, 
though extra-legal part in judicial elections, by advocating the election or defeat of 
judicial candidates. This is notably true in Wisconsin, where - judges are virtually 
nominated by the bar association — reason which largely explains why popular elec- 
tion of judges has given greater satisfaction than in most other states. Cf. A. C. 
Miller, “How the Chicago Bar Association Walloped the Spoilsmen,” Jour, of Amer., 
80a, V, 46-52 (Aug., 1921); F. L. Reinhold, “Philadelphia’s Bar Primary/ 
Hdt. Mm. XXIII, 205-208 (Apr,, 1934) ; E. M. Martin, “The Selection of 
Judges in Chicago and the Role of the Local Bar Therein,” Amer. PoUt. Bci. Bev., 
XXX, 315-323 (Apr., 1936); H. A. Gardner et al, “The Selection of Judges for 
Cook County : The Chicago Bar Association Plan,” Jil. Lam Eeu., XXXI, 893-906 
(Mar., 1937). ' ^ - • ' ' • ■■■ ■ ■ * — ' '' 
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of appeal may, as the end of his term draws near, declare his candidacy 
to succeed himself. If he does not desire reelection, the governor is au- 
thorized to nominate a candidate for the position soon to become vacant. 
In either case, only one candidate's name appears on the ballot, and the 
voters simply vote for or against him. If this candidate is defeated, or 
if any judicial vacancy occurs otherwise, the governor makes a temporary 
appointment until the next general election, when the voters approve 
or disapprove of the person appointed; but a defeated candidate is in- 
eligible for such an appointment. As a check upon the governor, all of 
his Judicial appointments have to be approved by a commission consist- 
ing of the chief justice of the supreme court, the presiding justice of the 
local district court of appeal, and the attorney-general. The amendment 
does not apply expressly to the choice of superior (county) court judges, 
each county being left to decide for itself whether so to apply it.^ 

The plan described has several significant advantages. In the first 
place, judges are nominated by intelligent and responsible agents, wdiile 
the ultimate selection nevertheless remains in the hands of the people. 
Secondly, judges are relieved of the necessity of devoting a large amount 
of their time to political activity in order to secure and retain their 
positions. Finally, a nominee is not running against somebody, but upon 
his own record as a judge or as a lawyer, thus greatly diminishing the 
likelihood that irrelevant considerations wdll influence the voters.^ 

Inadequate Methods of Retirement 

How to retire from office judges who prove incompetent or unworthy 
of public confidence presents a problem of peculiar difficulty, and no 
state has solved it in a way that meets with anything like general ap- 
proval. A truly satisfactory method must be one which can be put into 
operation without undue delay, and one that at the same time insures 
for the judge whose removal is sought a fair hearing before a tribunal 
free from partisan bias and not subject to the influence of waves of 
popular passion. Three or four principal methods now in use in the 
different states fail, in varying degrees, to meet these requirements. 

A judge sitting by popular election may, of course, be retired by 

iG. Aiken, New Method of Selecting Judges in California” Amer. FolU. Bci. 
Eev.f XXIX, 472-475 (June, 1935). The plan is criticized in Jour, of Amer. Judic. 
Soc.j XX, 174-175 (Feb., 1937). A similar plan was endorsed in 1936 by the 
Ohio State Bar Association; ibid., XX, 35 (Aug., 1936). Cf. ibid., XX, 242-246 
(Apr., 1937), “Reform'^in Judicial Selection Makes Progress”; ibid., XXI, 145-149 
(Feb., 1938), ^'Judicial Selection Planning Augmented” (report of a committee of 
the St. Louis Bar Association); ibid., XXII, 120-128 (Oct., 1938), ^'Present Status 
of Judicial Selection Plans”; F. N. Parke, “A Practical Check on Appointment of 
Judges,” ibid., XXIII, 28-30 (June, 1939); W. L. R^ “Better Judges and 
More Efficient State Courts,” Amer. Bar Assoc. Jour., XXIV, 353-356 (May, 1938); 
J.*P. Wood, “Elements of Judicial Selection,” ibid., XXIV, 541-544 (July, 1938). 

2 Missouri, in 1940, adopted a plan for appointment of judges very similar to the 
California system. See R. J. Foulis, “Missouri Institute Sponsors Plan for Improv- 
ing Selection of Judges,” Amer. Bar Assoc. Jour., XXVI, 221-222 (Mar., 1940); 
T. F. McDonald, “Missouri's IdeahiJudicial Selection law,” Jour, of Amer. Judic. 
Soc.. XXrV, 194-198 (Apr., 1941); also ibid, XXIV, 118-119 (Deo., 1940). 
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failure to secure renomination, either because his character or work is 
considered unsatisfactory, or because party leaders want his position 
for some one else; and even though he wins renomination, the people 
may retire him by failing to vote for him in sufficient numbers at the 
election. Popular choice, however, , is alnlost as likely to bring wrong 
results as right ones, for it often happens that a judge whose work 
has been beyond reproach is defeated for reelection by circumstances 
wholly unrelated to his record as judge — for example, because of the 
greater personal popularity or capacity for self-advertisement of some 
less qualified rival candidate; or because some overshadowing issue in 
state or national politics, wholly unconnected with the judicial election, 
has swept down to defeat the entire party ticket on which his name 
appeared.^ Furthermore, popular election furnishes a means of retiring 
an unworthy judge only at a given time, i.e.y at the expiration of his 
term of office. 

In most states, judges may be removed before the close of their term 
only by impeachment proceedings begun in the lower house of the 
legislature and tried before the senate, a two-thirds vote of the latter 
usually being required for conviction and removal. The constitutions 
of twelve states, however, provide for removal by the legislature ; and in 
nine other states the governor can remove, upon address of the legis- 
lature, after the English manner.^ Neither impeachment nor legislative 
removal is without serious defects. Under either method there is much 
delay; and partisan considerations are likely to exert an improper in- 
fluence. Furthermore, evidence sufficient to convince two-thirds of the 
senate or legislature may be hard to obtain; and the offense may not be 
grave enough to be a crime, while yet being sufficiently serious to war- 
rant public condemnation and impair the judge^s usefulness. In actual 
practice, it has been found that impeachment and legislative, removal do 
not work, and that unfit judges have remained on the bench because no 
other modes of removal were available. 

This experience has led eight states ® to adopt the drastic remedy of 
authorizing special elections at which the voters may recall judges 
whose removal is sought. The people of these states have, however, rarely 

^An instance occurred at the November, 1932, election in Detroit when an ex- 
perienced judge of probate, seiwing a county with about two million people, was 
thrown out of office and supplanted by an ambitious young man who had been 
admitted to the bar only two years before. Jour, of Amer. Judic. Boc,, XVI, 100 
(Dec., 1932). Similar instances occumed in 1935. See S. H, Perry, ^‘Shall We Appoint 
Our Judges?,^^ ibid., XIX, 78-84 (Oct., 1935); also Annah of Amer. Acad, of PoliL 
and Soc. Sci., CLXXXI, 97-108 (Sept., 1935). 

2 L. A. Frothingham, ^‘Removal of Judges by Legislative Address in Massachu- 
setts, ’V Amer. PoZft. 8a. Eev.y YlTL, 216-221 (May, 1914). About half of the states 
have constitutional or statutory provisions permitting the retirement of judges on 
account of age or physical infirmity. See B. Shartel, ^^Retirement and Removal of 
Judges,” Jottr. of Amer, Jvdic. 8oc., XX, 133-153 (Dec., 1936). The retirement 
systems in the several states are outlined in G. R. Winters, ^^Retirement Pensions 
for Judges,” tm, XXVII, 105-112 (Dec., 1943). 

3 Arizona, California, Colorado, Kansas, Nevada, North Dakota, Oregon, and 
Wisconsin. 
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availed themselves of the power. In no state has the device been in- 
voked against a judge of a superior or supreme court; and no judge 
of any rank has been recalled because of popular dissatisfaction with 
a decision involving any question of constitutional interpretation.^ Con- 
trary to early predictions, the recall, where provided for, appears not 
to have impaired judicial independence. 

Judicial Veto of Legislation 

Another prolific source of criticism of state courts, among both law- 
yers and laymen, is their power to. declare state laws null and void 
because inconsistent with some provision of the state constitution.^ In 
recent decades, this judicial veto of legislation has been exercised with 
increasing frequency. The tendency may be explained in part by the 
minuteness with which the newer constitutions define the organization 
and functions of the various branches of the government; in part, by 
the incorporation in the constitution of matters more properly belong- 
ing in the sphere of legislative discretion; and especially by the attempt 
to set precise metes and bounds to the activity of the legislature, thus 
rendering the work of lawmaking the hazardous occupation described 
in an earlier chapter.^ The experience of Illinois and other states shows 
that cases in which the constitutionality of legislation has been chal- 
lenged before the courts have multiplied as the number of restrictions 
on the legislature has been increased by successive revisions of the con- 
stitution.^ 

The state courts originally employed the judicial veto principally to 
protect their own constitutional rights. In more recent years, however, 
they have used it mainly ^To condemn the fruits of incorrect legislative 
procedure, and especially to maintain the integrity of ^due process of 
law,’ ” ® Most of the protests against it have been prompted by de- 
cisions nullifying social and economic legislation on the ground that it 
amounted to the taking of property or a deprivation of liberty without 
due process of law; and the dissatisfaction arising from such decisions 

1 A. N. Holcombe, State Goverrment in the United States (3rd ed.), 496. On two 
different occasions, judges of the municipal court in San Francisco have been re- 
called, namely, in 1913 and 1921, See F. L. Bird and F. M. Ryan, The Recall oj 
Public Officers (New York, 1930), 250-251^ 257-259. Three judges of the superior 
court in Los Angeles county were recalled in November, 1932. Cf. 0. K. McMurray, 
^^An Eighteenth-Century Recall of Judges,’^ Calif, Law Rev., Ill, 404-431 (July, 
1915). 

2 xiig judges of state courts are bound also to declare state laws unGonstitutional 
if they conflict with the ‘‘supreme law of the land, as defined in Art. VI of the 
national constitution. 

3 See Chap xl above. 

4 The greater part of this increase occurred between 1890 and 1913, when such 

cases outnumbered those that arose in the seventy years preceding 1890. See III. 
Const. Conv. Bull. No. 10 (1920), “The Judicial DepartmenV’ 847 ff.; B. F. Moore, 
“The Judicial Veto and Political Democracy Amer. PoliL Sci. X, 700-709 
(Nov,, 1916)v-'"' ' ■ ' ■ ■ . ■ 

® Between 1870 and 1913, a total of 115 cases came before the Illinois suprenae 
court under the due process clause, considerably more than one-half of them arising 
after 1900, 
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has been deepened by the prevailing uncertainty as to the meaning of 
the phrase ^^due process/’ Whether or not a given law will be upheld 
under this clause depends, not upon any definitely ascertainable stand- 
ard or definition of what constitutes due process, but upon the economic 
and political views of the members of the court at the time the case 
comes up for decision. Under such circumstances, the judiciary not only 
exercises judicial authority but determines questions of public policy 
as well. In other words, the judicial servants of the people have come to 
exercise a political power which enables them, if they are so minded, 
to defeat the public will as expressed in legislation — at all events, until 
the state constitution has been amended, or until the court has been 
reconstituted with judges holding different views as to what is good 
public policy. 

As a result of this situation, one finds not only leaders of organ- 
ized labor, but able and prominent lawyers, advocating curtailment of 
the political power of the judiciary by one means or another.^ Per- 
haps the most obvious remedy would be to shorten the state constitution 
by eliminating matters of a legislative nature, together with the de- 
tailed restrictions upon the legislature. Another remedy might take the 
form of establishing a time-limit of one year from the enactment of a 
statute, after which the law might not be attacked in the courts merely 
because of defects connected with its form or technique, or because of 
irregularities attending its passage through the legislature. Such a check 
would doubtless be of some value. 

But perhaps the most satisfactory check on the judicial veto of social 
and economic legislation would be the omission from the state constitu- 
tions of the so-called due process clause or its equivalent. Since the state 
supreme court is the final judicial interpreter of the state constitution, 
the due process clause now means whatever the supreme court of each 
state interprets it to mean. With forty-eight different state courts in- 
terpreting identical clauses, due process is found to mean one thing in 
one state and another thing in another state, and something still dif- 
ferent when the federal Supreme Court interprets a similar clause in 
the national constitution.^ State supreme courts have frequently an- 
nulled legislation when practically identical laws have been upheld by 
other state courts, and by the federal Supreme Court under the due 
process clause of the Fourteenth Amendment. Criticism of the exercise 
of the judicial veto would, therefore, largely disappear with the omission 

1 G. E. Roe, Our Judicial Oligarchy (New York, 1912) ; W. L. Ransom, Majority 
Rule and the Judiciary (New York, 1912) ; W. F. Dodd, “The Growth of Judicial 
Power/' Polit, Ed. Q%car,j NNIV, 193-207 (June, 1909); A. M. K'JleSf Unpopular 
Government in the United States (Chicago, 1914), Chap. xvn. Gf. 0. P. Field, “Un- 
constitutional Legislation in Minnesota,” Amer. PoUt. Ed. Rev., XXXV, 898-916 
(Oct., 1941); ibid., “Unconstitutional Legislation in Indiana,” Ind. Law Jour., XVII, 
101-127 (Dec., 1941) ; H. B. Howerton, “Unconstitutional Legislation in Mississippi,” 
Miss. Law Jour., XVI, 82-126, 203-239 (Jan,, Mar., 1944) ; 0. P. Field, Judicial Review 
of luegislation in Ten Selected States (Bloomington, Ind., 1943) , 

- For examples, see A. M. Kales, op- cit., 204-207. 
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of the due process clause from the state constitutions, thereby leaving 
the protection of private rights mainly to the federal courts, guided 
by the precedents of the national Supreme Court. In the opinion of good 
lawyers, no rights are protected under state due process clauses which 
are not quite as adequately safeguarded under the corresponding federal 
clause.^ 
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Some Newer Developments 

In concluding our study of the state judicial system, brief mention 
should be made of two important recent developments. In the past, our 
legal system has largely confined its remedial work to the redress of 
wrongs after they are committed, and agencies of what has been well 
described as “preventive justice’^ have remained almost entirely unde- 
veloped, Only within very narrow limits has it been possible to clear 
up in advance of hostile litigation any doubt as to the legal status of 
persons, the title to property, or the meaning of a contract. The last 
few years, how^ever, have shown that people are coming to understand 
that “a system of law that will not prevent the doing of a wanng, but 
only affords redress after the wrong is committed, is not a complete 
system, and is inadequate to the present needs of society; that whenever 
a person’s legal rights are so uncertain as to cause him potential loss 
or disturbance, the state ought to provide instrumentalities of preventive 
relief to remove the uncertainty before a loss or injury has been sus- 
tained.” In recognition of these considerations, more than half of the 
states, beginning with New Jersey in 1915, have authorized their courts 
to define or declare rights and duties before actual cause for a hostile 


^ See 111. Const. Conv. Bull. No. 10 (1920), ‘^The Judicial Department,” 852-853. 
Three states, Ohio, North Dakota, and Nebraska, have adopted constitutional amend- 
ments making more than a bare majority of the supreme court necessary to declare 
a law unconstitutional. The Ohio amendment of 1912 requires the concurrence of at 
least all but one of the judges, except in afdrmiiig decisions of lower appellate courts 
pronouncing a measure unconstitutional. See W. E. Maddox, “Minority Control of 
Court Decisions in Ohio,” Amer. Polit. Sci. Rev., XXIV, 638-648 (Aug., 1930). In 
North Dakota, a similar amendment, adopted in 1918, calls for the concurrence 
of at least four of the five judges constituting the supreme court; and the Nebraska 
amendment of 1920 requires the concurrence of five out of the seven supreme court 
judges. In Minnesota, a like proposal, requiring the concurrence of five out of seven 
judges, was submitted to a popular vote in 1914 and rejected. See 71L Const. Conv. 

No. 10 (1920), “The Judicial Department,” 850 ff. 

In 1912, Colorado adoiDted a constitutional amendment providing for the “recall,” 
or popular review, of judicial decisions, on lines advocated by ex-President Theodore 
Eoosevelt in an address before the Ohio constitutional convention in that year. In 
1921, however, the supreme court of the state held that the amendment was in con- 
flict with the national constitution, and therefore invalid. For a summary of this 
decision, see Amen Polit. Sci. Bet?., XT, 413-415 (Aug., 1921). On the recall of 
judicial decisions, see T. Eoosevelt, “The Judges, the Lawyers, and the People,” 
Outlook, Cl, 1003-1007 (Aug. 31, 1912) ; W. D. Lewis, “A New Method of Constitu- 
tional Amendment,” Annals of Amer. Acad, of Polit. and Soo. Sci., XLIII, 311-325 
(Sept., 1912); “The Eecall of Judicial Decisions,” Acad, of Polit. Sci. Proceedings, 
III, 37-47 (1913i; W. P. Dodd, “Social Legislation and the Courts,” PoliLSd.. 
Quar., XXVIII, 1-17 (Mar., 1913) . 

For many years, state supreme court decisions have^ been reviewed annually in . 
the August issue of the American- PoZiticaL&fence Review. 
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law-suit has arisen; and in 1934, the federal courts were authorized to 
render similar “declaratory judgments/' ^ , 

The courts have always favored the settlement of legal disputes by 
arbitration, or compromise, after the trial has commenced; and almost 
contemporaneously with the adoption of declaratory-] udgment laws, 
legislation has appeared authorizing less formal, time-consuming, and 
expensive methods of adjusting legal disputes than prevail in ordinary 
judicial proceedings. Small-claims courts have become very common, 
especially in cities ; ^ and special courts of conciliation and arbitration 
have been set up, or existing courts have been empowered to adopt rules 
providing for such procedures/ Conciliation takes place when parties 
to a dispute reach an accord through the mediation of a third party 
called a conciliator. Such an agreement, however, is not legally enforce- 
able in the courts in case one party fails to abide by it. In arbitration 
proceedings, on the other hand, the parties submit their controversy to a 
third party, called the arbitrator, and agree in advance to be bound 
by his decision; and his award is enforceable by either side like the 
judgment of a regular court.^ Not the least among merits of these newer 
judicial agencies and practices is the way in which they tend to en- 
courage a spirit of good-will between parties to a dispute, thereby 
lessening or averting the animosity and rancor usually attending hostile 
litigation/ 

^The New York law reads as follows: supreme court shall have power in 

any action or proceeding to declare rights and other legal relations on request for 
such declaration, whether or not further relief is or can be claimed, and such decla- 
ration shall have the force of a final judgment.’^ New York Civil Practice Act, § 473. 
declaratory judgment statutes have been held constitutional by the courts of four- 
teen states, and in at least twelve other states their constitutionality has been judi- 
cially assumed. The outstanding work on the subject is E. M. Borchard, Declaratory 
Judgments (2nd ed., Cleveland, 1941). For the federal declaratory judgment act, see 
Code of the Laws of the U. S. (1934), p. 1277. Cf. E. M. Borchard, ^‘The Federal 
Declaratory Judgments Act,^’ Va. Law Rev., XXI, 35-50 (Nov., 1934) ; Harvard Law 
Rev.,XLiX, 1351-1361 (June, 1936), “Declaratory Judgments in the Federal Courts”; 
C. R. Moon, Jr., “Federal Declaratory Judgments Act., .Law Rev., XXXVI, 

466-478 (Jan., 1938). E. M. Borchard, “Declaratory Judgments in Indiana,” Ind. Law 
Jour., XIX, 175-211 (Apr., 1944) ; C. S. Potts, “Some Practical Uses of the Declaratory 
Judgment Law,” Tex. Law Rev., XXII, 309-326 (Apr., 1944). 

2See C. MacKehzie, “Poor Man’s Court Opens in New York,” JV. F. Pzmes, Sept. 
16, 1934; J. S. Bradway, “Benefits, Functions, and Procedure of Small-Claims 
Courts,” Monthly Labor Rev., L, 16-27 (Jan., 1940). On legal aid for the poor, see 
Jour, of Amer. Judic. Soc., XXI, 189-193, (Apr., 1938). 

3 A notable instance is found in the Municipal Court of the City of New York. 

^See A. C. Lappin, “Arbitration and the Bar,” Jour, of Amer. Judic. Soc., XXI, 
164-170 (Feb., 1938) . In 1925, Congress passed an act making “valid and enforceable 
written provisions or agreements for arbitration of disputes” in foreign or interstate 
commerce, except those involving seamen, railway employees, and other workers in 
interstate and foreign commerce. See “The United States Arbitration Law and Its 
Application,” Awer. Rar Assoc. Jour., XI, 153-156 (Mar., 1925). 

5 For more efiicient handling of traffic-law violations, a system of state-wide 
traffic courts is being urged by a National Committee on Traffic Law Enforcement. 
See G. Warren, Traffic Courts (Boston, 1942); thfd., “A Proposed Traffic Court 
System,” Jour. Amer. Judic. Soc., XXVIII, 25-29 (June, 1944) ; J. P. Economos, 
“The National Program of State Traffic Court Conferences,” XXVIII, 56-60 
(Aug., 1944). . . 

In 1944, Rhode Island set up a state-wide juvenile court system, with far-reaching 
jurisdiction, to help solve juvenile delinquency and other youth problems. 
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PART IV 


LOCAL GOVERNMENT AND 
ADMINISTRATION 


CHAPTER XLVI 

THE COUNTY AND ITS GOVEENMENT 

Some General Aspects of Local Government 

Although at some points a self-contained mechanism, the government 
of a state is tightly interlocked with, and in fact operates extensively 
through, the governments of local areas such as counties, cities, town- 
ships, and villages. Fixed in ^^horse and buggy^^ days — largely, indeed, 
before the American Revolution — ^the local-government pattern is that 
of usually small, highly subdivided, and therefore exceedingly numerous, 
units of administration. Until rather recently, no one — ^not even the 
federal Census Bureau — could have indicated the number for the country 
as a whole. Even now, all that one can say is that the figure is somewhat 
above 155,000; because not a year passes without some being added and 
others disappearing.^ Under modern conditions, such multiplicity is 
unnecessary and undesirable. People can easily reach and deal with 
authorities at greater distances; conversely, such authorities can operate 
over wider areas; the piling up of jurisdictions too frequently results 
in duplication, confusion, and waste. As we shall see, some of the most 
urgent problems of local-government reform spring from the relative 
uselessness of various petty jurisdictions and the inability of many 
to carry the burdens imposed by newer concepts of public action. Except 
in cities, where a good deal of improvement has been realized, only a 
beginning has been made toward more scientific planning of local areas, 
more logical distribution of functions, and the fitting out of local units 

iThe first complete enumeration and analysis of government units appeared 
in W. Anderson, r/ie Units of Government in the United States (Chicago, 1934). 
As revised in 1942, Professor Anderson’s figure for all government units in 1941 
(including the national and state governments) was 165,049 (smaller by 10,369 
than in 1930-33). The number reported by the Bureau of the Census for 1945 (omit- 
ting the national and state governments) was slightly over 155,000, comprising 3,050 
counties, 18,919 towns or townships, 16,220 municipalities, 108 579 school districts 
(seventy per cent), and 8,299 special districts. H. McClosky, ^‘The Units of Local 
Government in the United States,” The Book of the States, (Chicago, 

1943), 89-97. Cf. Univ. of Oregon, Bureau of Municipal Research and Service, The 
Units of Government in Oregon, 1941 (Eugene, Ore., 1943); F. M. Landers, Units 
o/ Government m Mfc/ifpan (Ann Arbor, 1941). 
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with governmental machinery better adapted to the tasks now devolving 
upon them. 

A second major feature of the local-government system is that all local- 
government units are created by, or on authority of, the state in which 
they are situated, and by it are endowed with whatever functions and 
powders they possess. Any state so minded may make of itself a labora- 
tory, or experiment station, for testing untried forms and arrangements 
— so long, of course, as in doing so it violates no provision of the fed- 
eral constitution. The relation between the state and its subdivisions is 
therefore totally different from that existing, on the other side, between 
the state and the United States. In the latter case, the state is not 
primarily an administrative division existing for the use and convenience 
of the national government; on the contrary, it is, within limits, a sepa- 
rate and sovereign area of government, on a footing of equality with 
the nation itself. The county, city, and township, on the other hand, 
while organized partly to meet the demand for local control of local 
affairs, exist by no original or inherent right and have no reserved or 
residual powders. On the contrary, they are extensively .employed by the 
state in the enforcement of its laws, the collection of its revenues, and 
the performance of many of its administrative functions. In other 
words, the United States is organized on a federal basis, while the 
governmental system of each state is strictly unitary. The inhabitants 
of all of the subdivisions enjoy more or less extensive rights of local 
self-government. Nevertheless, the subdivisions are themselves creatures 
of the state constitution or state statutes; and, subject to numerous 
constitutional restrictions, the legislature may exercise almost unlimited 
authority over them, altering or abolishing their forms of government. 
If it chooses, it may deprive the inhabitants of practically all voice 
in their local affairs; conversely, it may grant them almost complete local 
self-government, or what is commonly called ^^home rule.^^ 

Notwithstanding, however, that the federal government has legally no 
authority to dictate to the states concerning their local governments, the 
depression of the thirties may prove to have brought about permanently 
a good deal of national control over local affairs. Impelled by the break- 
down of state and local relief agencies, excessive expenditures, and the in- 
ability of many local governments to pay their debts, the national 
government for some time provided relief funds to be expended for pur- 
poses, and by state and local agencies, meeting the approval of national 
authorities; and it has also made loans to embarrassed local units, in 
addition to providing means by which defaulting local governments can 
arrive at adjustments with their creditors in the federal bankruptcy 
courts. Inasmuch as state and local governments must meet conditions 
prescribed by the national government in order to obtain federal funds, 
a new relationship has been in the ruaking between the government at 
Washington and local-government areas. Without upsetting the strictly 
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legal relationships involved, the national government may secure a last- 
ing voice in local administration similar to the influence now exer- 
cised by it in state highway administration, for example, through the 
system of grants-in-aid described in an earlier chapter.^ 

Historical Development of Local Governments 

As the nation expanded westward after the Revolution, the emi- 
grants from the older Eastern states, moving, as a rule, along parallels of 
latitude, transplanted into the new states the system of local government 
with which the majority in each case had been most familiar in the old 
home-state. Hence the county is the principal unit of local government in 
Southern and South-Central states, while the combined county-township 
system predominates in the North-Central states. In Michigan, Illinois, 
Wisconsin, and Minnesota, whose early settlers came mainly from New 
York and New England, the township is relatively a more important 
area than in states whose first white inhabitants came largely from the 
South, e.g., Ohio, Indiana, Kansas, and Nebraska, where the county pre- 
ponderates. Sometimes — as in Illinois and Nebraska — ^two lines of 
migration, one from the old South and the other from the old North, 
meeting in a single state, have effected a compromise whereby the in- 
habitants of each county are permitted to decide for themselves by 
popular vote whether they will subdivide the county into townships or 
retain the county unit intact.^ 

In addition to this transplanting and readaptation of older local- 
government institutions in the Western country, tlnree main develop- 
ments since the Revolution are to be noted. The first may be described 
as the democratizing of local government, including both the conversion 
of appointive offices into elective offices and the broadening of the suf- 
frage. These changes naturally accompanied similar steps in connection 
with state offices, already described. The second development is the 
growth of cities, giving rise to many of our most urgent and difficult 
problems of local government today. This development appeared in the 
first half of the nineteenth century, and, although of late slowed up, 
it shows to date no sign of being actually stopped. In recent years, there 
has been a marked tendency in some sections of the country to subdivide 
cities, townships, or counties, or on the other hand to combine the whole 
or portions of two or more of these local-government areas into new 
municipal corporations, under varying names, for the more effectual 
carrying on of some community enterprise.® A third development is no 
less important. Although the principal local officials continue to be 

1 As pointed out elsewhere, the war, too, has done much to augment federal-local 
relations (see p. 106 above). Cf. C. E. Rightor and H. D. Ingersoll, “State and 
Eocal Government After the War,^^ Nat, Mun. Rev., XXXI, 306-310 (June, 1942); 
T. H. Reed, FederaLState-Local Fiscal Relations (Mimeo., Chicago, 1942). 

2 In Illinois, eighty-six out of the one hundred and two counties have adopted 
the township system; in Nebraska, twenty-seven out of a total of ninety-three. 

3 See Chap. LIU below- . ^ ^ 
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chosen almost uniformly throughout the country by popular election, 
with no intervention from the state authorities, their official activities 
are being defined more and more strictly by state laws imposing specific 
duties upon them, and are also being increasingly circumscribed by state 
supervision over them in the performance of their duties. These tenden- 
cies are especially to be noted in the administration of public education, 
the enforcement of regulations pertaining to public health, the collection 
and expenditure of local taxes and other revenues, and highway con- 
struction and maintenance. Numerous illustrations will appear as we 
proceed.^ / 

The County and Its Functions^ 

General The largest and most typical, although not always the most important, 
local-government area is, in every state except Louisiana, the county; 
there the principal political subdivision, corresponding to the county else- 
where, is the parish.^ Most states have from sixty to one hundred coun- 
ties. In Delaware and Rhode Island, however, there are only three and 
five, respectively, while in Texas there are 254. Massachusetts, wdth four- 
teen, has the smallest number in proportion to population. New York 
county and San Bernardino county, California, have the distinction of 
being, respectively, the smallest and the largest of counties, the former 
having an area of only twenty-two square miles, while the latter com- 
prises 20,175 square miles, an area almost equal to that of Massachusetts, 
Connecticut, and New Hampshire combined. The most common areas are 
between four hundred and six hundred square miles. In population, 
also, there is great variation, running all the w^ay from Armstrong 
county in South Dakota, which at the census of 1940 had only luiCy-two 
inhabitants, up to Cook county, Illinois, with more than four million. 
The majority have populations numbering somewhere between ten and 
thirty thousand. The greater proportion are rural in character; not more 
than one-fifth have any urban communities of over ten thousand in- 
habitants. 

County The county has been well termed the ^^dark continent of American 

functions . for not Only (until recently at all events) has less attention 

1 On the historical development of local government, see H. G. James, LocaZ (rot;- 
ernment in the United States, CMp. ii; K. H. Porter, County arid Township Gov^ 
emment in the United fixates, Chaps, m-iv; J. A. Fairlie and C. M. 'Kueiev, County 
Government and Administration (New York, 1930), Chaps, i-m; G. E. Howard, 
''Local Constitutional History in the United States,^^ Johns Hopkins Univ. Studies 
in Hist, and folit. Sci., Extra Vol. I (Baltimore, 1889). 

2 The total number of counties that have separate county governments, including 
the sixty-four Louisiana parishes, is, according to the Census Bureau, 3,050. This 
number does not include twenty-four cities in Virginia which exercise within their 
limits all essential county functions; nor does it include the following: five counties 
in Rhode Island which have no county government; five areas in South Dakota 
called counties but without any county government, the five county areas in the city 
of New York, which have lost their separate corporate character although electing 
certain county officers, and the county areas corresponding to the cities of Baltimore, 
Boston, Denver, Philadelphia, St. Louis, and San Francisco, where city and county 
have been largely consolidated. W. Anderson, op. cit., 13-15. 
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-been paid to it by students of government than to nation, state, and city, 
but the average citizen takes little interest in, and knows almost nothing 
about, his county government and its activities. Nevertheless, the county 
is, from a number of points of view and in most parts of the country, a 
very important governmental unit. (1) It is a much-used unit for the 
administration of state laws, especially such as relate to taxation and the 
prevention and punishment of crime,^ (2) It is a leading area of judicial 
administration, being the sphere of justices of the peace, the surrogate 
or probate court, the county court, and of the officials connected there- 
with, notably the sheriff and the prosecuting attorney. In the county 
court, almost all important law-suits and prosecutions for serious criminal 
offenses are begun; and to this court, minor civil and criminal actions 
may be carried on appeal from the city and rural justice-courts. Prac- 
tically every county maintains a court-house and at least one penal or 
correctional institution. (3) The county is an important recording agency 
for a large variety of documents, including deeds and mortgages, 
surveys of land plats, wills, and court proceedings. (4) Outside New 
England, the county is an important district for school purposes, with 
an elective superintendent of schools who exercises more or less super- 
vision over public schools, especially those located outside of cities or 
incorporated towns and villages, which frequently are removed from the 
jurisdiction of the county superintendent. Since 1898, more than four 
hundred free county circulating libraries have been created in about 
forty states for the benefit of people in the rural sections and in small 
towns or villages. (5) In most sections of the country, the county is the 
principal agency for laying out and repairing highways and construc- 
ing and maintaining bridges.^ (6) In many states, the charitable or 
welfare work done by counties constitutes one of their most important 
functions- The county poor-farm or almshouse is a familiar institution 
outside of New England, and not altogether unknown there. One not 


infrequently finds county hospitals; indeed, nearly five hundred such 
have been established in about twenty states; ® and a variety of other 
w^elfare activities are carried on under the auspices of county govern- 
ment. County activities in this field have greatly expanded, indeed, since 


the beginning of the depression, and during 1935 and 1936 ten or more 
states set up county welfare departments to look after the administra- 


1 Cf. H. Walker, Jr., ‘^The Delegation of Police Powers to Counties,” La. Law 
J^eu. Ill, 522-558 (Mar., 1941). 

2 Upon Illinois counties in 1941 was conferred the unusual power of constructing 

and operating coal-processing plants for the treatment of coal to render it smokeless 
when consumed. Amer, Polit, Sci. jKeu., XXXV, 1011 (Dec., 1941). ^ 

In 1938, two Tennessee counties pioneered in another direction when they acquired 
electric distribution systems and entered into contracts with the Tennessee Valley 
Authority Jor the purchase of power to be resold by the counties to private con- 
sumers and municipal corporations within _ their borders. Another newer county 
function now appearing is zoning, with a view to promoting the best use of land. 

See p. 902, note 1, below. , . « , t. tt » nr . 

3 See A. W. and M. C. Bromage, “Playmg Politics with Public Health, Nat. Mun, 

igeu.. 621-628 (Nov., 1941). 
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tion of old-age, mothers’, and blind pension systems and ordinary relief.^ 
(7) In a number of respects, the county is an important political unit: 
the selection of polling places, the appointment of election officials, and 
canvassing the votes cast at primaries and general elections are com- 
monly county functions. Counties are also units of representation in one 
or both branches of the state legislature; they are important tjiits in 
the state party organizations; and, lastly, they have often been con- 
venient subdivisions for determining questions of public policy, such as 
authorizing or prohibiting the sale of liquor under local option laws. 

From the foregoing summary it will be seen that counties are per- 
forming services which, although properly local functions in an earlier 
and simpler age, have now become essentially state functions. Highway 
construction and maintenance, support of public schools, health protec- 
tion, poor relief, and the care of defectives and delinquents do not 
concern merely a particular county, but involve the interest of the entire 
state. Some of these services are costly, require special qualifications on 
the part of those who administer them, and are indifferently supported 
and performed in hundreds of thinly populated and economically cramped 
counties. Many such counties, indeed, find it impossible to raise the sums 
needed to support them adequately; and the locally chosen officials in 
charge of the services are often lacking in suitable qualifications for 
their work, 

. Considerations such as these have led some states to come to the relief 
of counties in various ways; and state governments have assumed a 
larger interest in matters previously left mainly, if not wholly, to county 
control. Sometimes state assistance has taken the form of grants of 
state funds for the support of historic county functions.^ At other 
times it has taken the form of systematic cooperation between state and 
county authorities in certain fields, the state setting up standards for 
certain . services, advising the local officials enforcing these standards, 
and passing upon the qualifications of such officials. Advantageous as 
such cooperative arrangements often are, numerous services can be 
administered more efficiently and economically by the state than by the 
counties. This is especially true of highway construction and main- 
tenance, and of the social services mentioned above. Certain of the 
states have, therefore, taken over some or all of these functions — ^to the 
great relief of local taxpayers and to the benefit of the county’s in- 
habitants generally. This ‘‘trend toward centralization,” as it - has been 

' 1 Since 1850, the government of Los Angeles county, Caiifomia, has taken on 762 
functions. See H. F. Scovill, ''Growth of Los Angeles County,’' T/ic Tax Digest, XW, 
46-49, 58-70 (Feb., 1936). On the recent increase of county functions, see C. F. 
Snider’s articles on ‘‘County and Township Government,” in A wer. PoUt: Sci Eev., 
XXXIV, 1145-1166 (Dec., 1940) ; XXXV, 1106-1119 (Dec., 1941) ; XXXVI, 1109- 
1127 (Dec., 1942); XXXVII, 1041-1051 (Dec., 1943); XXXVIII, 1089-1113 (Dec., 
1944) ; also H. M. Satterfield, “The Growth of County Functions Since 1930,” Jour, 
of PoUtics, m, 76-^ 

2 See T. E. SnaveJ?’' State GraTiis-JitirAid m Virginia (New York, 1933) . 
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called, has appeared on a noteworthy scale in North Carolina, Vir- 
ginia, California, Oklahoma, and a number of other states,^ and in all 
probability still others will similarly come to the relief of counties. 
The way will then have been prepared for the more efficient perform- 
ance by counties of the functions that remain to them. Meanwhile, the 
depression has prompted a good many states to extend some form of con- 
trol over county financial operations, with a view to checking the extrava- 
gance of county boards and the unbusinesslike methods of other county 
officials.^ 

J 

The Constitutional and Legal Position of Counties 

The county, like the city, is a governmental subdivision of the state, 
endowed with certain rights and powers. As a quasi-municipal cor- 
poration, it can acquire, hold, and dispose of both real and personal 
property, make contracts, and sue and be sued in the courts. Its cor- 
porate powers are, however, less extensive and varied than those of an 
ordinary city, being indeed quite incidental and secondary in impor- 
tance to its governmental functions. Furthermore, its powers are sel- 
dom granted in a single document like the city charter or a general 
municipal code, but are usually to be found scattered through a score 
or more of statutes passed at different times by the state legislature.^ 
Like the city, the county is legally the creature of the legislature, which, 
in the North Atlantic states and some others, is quite free to create, 
combine, or abolish counties and to extend or limit their powers, regard- 
less of the wishes of the inhabitants and unhampered by any constitu- 
tional limitations. In most states, however, constitutional provisions 
protect counties against legislative annihilation or impairment, by re- 
quiring a popular referendum before drastic changes take effect.^ 

1 On developments in North Carolina, see P. V. Betters, State Centralization in 
North Carolina (Washington, 1932) ; Amer. Polit. ScL Rev., XXV, 996-1003 (Nov., 
1931); XXVIII, 1078-1081 (Dec., 1934) ; on developments in Virginia, Nai. Mun, 
Rev., XXI, 405-406 (June, 1932) ; 620-621 (Oct., 1932 ) ; Amer. Polit. ScL Rev., 
XXVIII, 1074-1078 (Dec., 1934) ; in Pennsylvania, H. F. Alderfer, “Centralization 
in Pennsylvania,” ibid., XXVII, 189-196 (Apr., 1938) . In California, a constitutional 
amendment adopted in 1932 transferred to the state the financial support of public 
schools, previously left to the counties. The possible danger that centralization will 
devitalize our local governments is pointed out in C. E. McCombs, “Local Self-Gov- 
ernment and the State,” Nat. Mun Rev., XXVI, 168-174 (Apr., 1937). 

2 See pp. 911-912 below. Cf. H. P. Jones, “Effects of the Depression on State-Local 
Relations,” Nat. Mun. Rev., XXY, 465-470 (Aug., 1936); W. Kilpatrick, “An In- 
ventory of State Supervision of Local Finance,” Annals of Amer. Acad, of Polit. cmd 
Soc. ScL, CLXXXIII, 170-178 (Jan., 1936); W. W. Crouch, State Aid, to Local 
Government in California (Berkeley, 1938), 223-422. 

® The “model state constitution” sponsored by the National Municipal League con- 
templates a general law (allowing optional forms) for the government of counties, 
cities, and other areas, with every county and city permitted to adopt a “home rule” 
charter for its own use, 

^ J. A. Fairlie and C, M. ‘Kneier, County Government and Administration, Chaps, 
iv-v; R. Egger, “County-State Relations in Virginia,” Forces, XI, 102-109 

(Oct., 1932) ; W. F. Dodd, State Government (2nd ed., 1928), Chap. xv; S. A. Mac- 
Corkle, “State Control over Counties in Southwestern Soc, Sd. Quar., XVII, 

161-177 (Sept., 1936); J. G. Keiwin, “The State Constitution and Our Local Gov- 
ernment” [in Illinois], III. Law Ecu., XXXIII, 32-41 (May, 1938). 
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Other constitutional stipulations restrict the power of counties them- 
selves. Among the most common are provisions setting a limit to the 
rate of taxation that may be authorized by county officials, and pro- 
hibiting counties from incurring indebtedness beyond a specified amount; 
although not infrequently such limits may be exceeded for some par- 
ticular purpose after special authorization by the legislature or after 
a popular referendum. The discretionary authority of both the legis- 
lature and the county are further curtailed in about two-thirds of the 
states by constitutional provisions specifying the officers which each 
county shall have and fixing the amount and method of their com- 
pensation. None of the offices thus provided for can be abolished, nor 
may the method of filling them be changed, either by the county or by 
the legislature. Herein, it will be perceived, lies one of the most serious 
obstacles to the adoption of a shorter ballot. At the same time, the 
legislature is generally free to create as many additional offices as it 
sees fit. / 

The Structure of County Government 

To the governmental organization of counties, very little thought 
appears to have been given by constitutional conventions, state legisla- 
tures, or the general public — at all events, in comparison with the 
amount of attention bestowed on the government of states and cities.^ 
There is everywhere a large number of elective county officials. Curi- 
ously, furthermore, county government all over the country has been 
organized in entire disregard of the traditional three-fold division of 
governmental powers, with its accompanying system of checks and bal- 
ances. The county courts which one finds everywhere, together with their 
officials, are merely parts of the state judicial machinery, not a co- 
ordinate branch of county government; and county legislative functions, 
which indeed are extremely few, are assigned to a body whose wmrk, like 
that of the commission in commission-governed cities, is almost wholly 
administrative. Commonly known as the county board, this agency 
comes nearest to being the central governing body; and it, chiefly, calls 
for somewhat detailed consideration. 

A county board is found in all states except Georgia and Rhode 
Island, and is everywhere an elective body, except in Connecticut, where 
the members are appointed by the state legislature, and in the majority 
of South Carolina counties, where they are appointed by the governor 

^ In the state of New York, the pattern of local government presented by the 
constitution and statutes is ^*so contrary to elementary principles of human organi- 
zation that it is difficult, if not impossible, for the admimstration of public affairs 
to be carried on with efficiency. Every canon of political science that history and 
experience have taught us in the last hundred years . . . is violated by the organization 
and forms of local government in the state of New York. .. . Eor local government 
as it exists in New Yox'k State today is the product of patchwork on a government 
the original fabric of which was woven in 1683.^’ Sixth Report of the New York 
State Commission for the Revision of the Tax Laws (1935) , ^^Eeorganization of 
Local Government in New York State,” 14-15. 
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on recommendation of the local members of the legislature. The usual 
term is two years. The board bears different names in different parts 
of the. country, and its composition varies greatly in different states. 
Where there are townships, and in a few other states as well, it is called 
the board of supervisors; in states or counties without township govern- 
ment, it is commonly known as the board of county commissioners.^ 
Sometimes boards of supervisors and boards of commissioners are found 
in the same state, as in Illinois, where eighty-five counties have the 
former and sixteen counties the latter, while a special board has been 
created for Cook county (Chicago). 

A board of supervisors is composed, in most states, of representatives 
elected from the various towns (or townships) and cities in the county, 
one generally being chosen from each town or city ward. Seldom is there 
any attempt to apportion representation on a population basis, although 
something has been done in this direction in Illinois, where one super- 
visor is allotted to every township, regardless of its size, and an assistant 
supervisor to each town for every 2,500 population over four thousand. 
This results in many large boards, eighteen Illinois counties having 
boards with thirty or more members. In Wayne county (Detroit)., Michi- 
gan, the county board once had 152 members and still has 84, in Dane 
County (Madison), Wisconsin, there is a board of 82. Large boards are 
found, however, only in New Jersey, New York, Michigan, Virginia, and 
Wisconsin, and parts of Arkansas, Kentucky,^ and Tennessee. As a rule, 
there are boards of three, five, or seven members, elected from the county at 
large in Ohio, Pennsylvania, Maryland, and South Dakota, and chosen in 
districts into which the county is subdivided in Indiana, Iowa, Minnesota, 
Kansas, Nebraska, North Dakota, and California.^ 

Rarely is there any chief executive officer in the county board; each 
board elects its own chairman, but he has no veto and little, if any, more 
power in other respects than any other member. Exceptions are found 
in the case of the president of /the Cook county board in Illinois, who 
is chosen directly to that officeS^by the voters, who has a veto upon the 
acts of the board (including appropriations) , and who also has important 
appointing powers; and in the county supervisor in Essex and Hudson 
counties. New Jersey, who is similarly chosen and has much the. same 
authority.^ But the full possibilities of leadership and control connected 
with these positions have seldom or never been developed by any in- 
cumbent in either Illinois or New Jersey. 

1 In Louisiana parishes, the county board is called the police jury. See T. Cole, 

'The Police Jury of Southwestern Polit. and Soc, Sci, Qwar., XI, 55-67 

(June, 1930). 

2 In Kentucky, counties are permitted to substitute for a large county board a 
commission of three members elected at large. Twelve counties are operating with 
these small commissions. A similar arrangement is permitted in Tennessee. Aai. 

XXVI, 313-314 (June, 1937), 

^ Called supervisors in California, Iowa, and Nebraska. 

^ W. Paul and H. S. Gilbertson, “Counties of the First Class in New Jersey,” 
>4 mer. iScf. Supp., VIII, 292-301 (Feb,, 1914). 
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Like city councils, county boards, in general, can exercise only such 
powers as are expressly conferred upon them by statute or are clearly 
necessary to the performance of their public functions. Even in the same 
state, county boards will sometimes be found with greatly varying pow- 
ers, owing to the large amount of special county legislation enacted from 
time to time. The county board is, however, for most purposes the general 
public agent by which the powers of the county — ^to some extent legisla- 
tive, but mostly administrative — are exercised; and a detailed study of 
the work of these bodies throughout the country will show that com- 
monly, although not in every state, their duties and powers relate to (1) 
financial matters, (2) county property and public works, (3) elections, 
(4) charities and corrections, (5) the appointment and supervision of 
county officers, and (6) a large variety of miscellaneous matters. 

The financial activities of the county board include levying taxes for 
county purposes; levying the county ^s share of the general property 
tax for the support of the state government; authorizing and arranging 
for loans on the credit of the county, usually through bond issues; equal- 
izing, in many states, the assessment of taxes among the different town- 
ships and cities in the county; serving, in some states, as a board of 
review to hear and decide appeals of taxpayers from property valuations 
made by local assessors; passing upon the allowance of all bills and 
accounts against the county, where there is no separate county auditor 
or comptroller; fixing the salary or other compensation of minor county 
officials and employees ; and, in practically all states, making appropria- 
tions of county funds for various county purposes.^ 

The county board is the official custodian or trustee of all county 
property, real and personal, including the court-house, jail, work-house, 
poor-farm or almshouse, hospitals, and libraries, and is required to lease 
or erect buildings suitable for the use of all county officers.^ In some 
sections of the country the board also undertakes various public works, 
such as locating, constructing, and repairing the most important roads, 
building the principal bridges, erecting levees or dikes, and constructing 
drains, ditches, and irrigation works. Usually, however, such public 
works and the erection of county buildings are left to private parties, 
in which case the necessary contracts are awarded by the county board. 
To the county board also falls the duty of letting contracts for printing, 
and for purchasing equipment for county buildings, office supplies, and 
materials used in county institutions. The opportunity thus afforded to 
strengthen themselves politically in dispensing this patronage is not lost 
upon practical-minded members of the board; indeed, this is the phase 

^ J. A. Fairlie and C. M. 'Kn.eieVy County Government and Administration^ Chaps, 
xviii-xix. Cf. M. E. Pidgeon, “The Power and Practice of Virginia County Boards/’ 
Nat. Mun. Rev., XIV, 240-246 (Apr., 1925). 

2 As a result of foreclosures for tax delinquency, Erie county (Buffalo), New 
York, in 1936 held title to more than 11,000 parcels of land. See E. A. Mauck, “Erie 
County, New York, Deals in Real Estate,’’ Vat. Afm XXV, 589-592 (Oct., 
1936). , ,• 
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of county business in which they often seem most keenly interested.^ 
In most states, outside of New England, the county board marks out 
voting precincts, designates polling places, appoints election officials, pre- 
pares, prints, and distributes the ballots used on primary and election 
days, and, after the election is over, serves as a board to canvass the 
results of primaries and general elections, which are certified by it to 
the proper county and state officers. 

The county board is ultimately responsible for the charitable and other 
welfare work of the county. The administration of the county jail, the 
poor-farm or the almshouse, the county hospital, and other similar insti- 
tutions, and the carrying on of varied forms of welfare activity come 
within its general jurisdiction; although the actual management of these 
institutions may be delegated to other elective or appointive officials. 
Frequently the patronage attached to the poor relief and charitable work 
of the county is considerable, subjecting the officials in charge of it to 
much local pressure, both political and social.^ 

Outside of the most populous counties, the appointing power of the 
county board is not extensive, and its power of removal even less so. 
In one state or another, the county board appoints the overseer of the 
poor, the superintendent of the work-house, a county attorney, drainage 
or highway commissioners, election boards, a county physician, a county 
health officer or health board, a ^^commissioner of Canada thistles,” 
fence-viewers, mine inspectors, a county treasurer and an auditor, a 
superintendent of highways, a county farm adviser, a county engineer, 
and a purchasing agent. Vacancies occurring in elective county offices 
may also sometimes be filled by action of the board. In populous counties, 
where many activities are carried on by the county government, the 
board is likely to have the power to fill a very large number of positions 
on the county payroll, and the appointments frequently show the spoils 
system at its worst. In more than two hundred such counties, however, a 
serious attempt has been made to eliminate, or at least to reduce, this 
evil by the introduction of competitive civil service examinations.® 

The miscellaneous matters falling to county boards include the issu- 
ing of licenses for certain trades or occupations, such as liquor-selling, 
keeping hotels or inns, auctioneering, peddling, and operating ferries ; 
offering bounties for the destruction of wild animals or noxious weeds; 
regulating fishing; safeguarding grade-crossings; incorporating literary 
and benevolent societies; preparing lists of persons eligible to serve as 

^ K. H. Porter, County and Township Government in the United 120-124. 

2 J. A. Fairlie and C. M. Kneier, County Government and Admmisimiion, Chap. 

XIV. ; 

8 Since July 1, 1043, all New York counties have operated under a merit system 
as required by legislation enacted in 1941. See Good Government, LVIII, 24-32 
(July-Aug., 1941) ; Nat. Mun. Rev., XXX, 253-257 (May, 1941) ; XXXI, 223 (Apr., 
1942); XXXI, 519-520 (Oct., 1942). ^ . 

The most recent adoptions of the merit system include Wayne county (Detroit), 
Mich.; St. Louis (Duluth) and Ramsay counties, Minn.; Burlington and Warren 
counties, N. J.; and Fresno, San Mateo, and Ventura counties, Calif. 
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jurors in the courts; serving as a board of health, and as a forest 
preserve board; and organizing townships, school and road districts, and 
other county subdivisions created for various purposes. 

Other County Officers 

Besides the county board, every state except Rhode Island has six or 
more elective county officers.^ In Illinois, there are from nine to fifteen 
such officers in most counties ; while in Cook county there are over eighty, 
counting the judges of the circuit and superior courts. All of these 
elective officers are largely independent of one another and of the county 
board, and usually of the higher state officials as well. Of these officers, 
whose titles and duties vary widely throughout the country, the most 
important are the sheriff and the prosecuting attorney. 

The sheriff is found in every state in the Union, ^ and is everywhere 
an elective official except in Rhode Island. His term is generally two 
years, although three-year and four-year terms are not uncommon ; and 
in a number of states the constitution makes him ineligible for immediate 
reelection. He has the right to appoint an almost unlimited number of 
deputies, whose powers become the same as his own; and he is made 
responsible for all their official acts. In most states, the sheriff is a salaried 
official, but usually both he and his deputies receive much (if not all) 
their compensation in the form of fees, which, in the largest counties, 
sometimes mount to tens of thousands of dollars a year. This fact, and 
the further circumstance that in such counties a large number of sub- 
ordinate positions, clerical and otherwise, are connected with the office 
and generally filled by the sheriff without civil service restrictions, makes 
the office one of the chief prizes for which local politicians strive.^ 

. The duties most commonly assigned to the sheriff fall into two main 
groups: those I’clating to the preservation of the public peace, sometimes 
called police duties, and those connected with the operation of the 
courts.^ On paper, the sheriff’s police duties are impressive, including 
as they do the control of the county jail, the arrest and safe-keeping of 

^ In Rhode Island, there are only two county officers, the sheriff and the clerk, 
both of whom were appointed by the legislature until 1936, when appointment of 
the sheriff was vested in the governor. 

2 Hew Orleans parish has two sheriffs— a civil sheriff and a criminal sheriff. 

3 This formerly was particularly true of the office in the five counties in New York 
City. See summary of a study of these offices, in Nat. Mun. Rev., XXV, 544 (Sept., 
1936). In November, 1941, two county reform- measures were approved by the voters 
of New York City: (1) abolishing the office of sheriff in each of the five counties 
in the city and substituting a city-wide sheriff ; and (2) abolishing the office of 
reg^ter for real estate in four counties and transferring its functions to a city 
register. Both officials are now appointed by the mayor on the basis of civil service 
examinations.""' 

^ B. Heiges, Offiee of Sheriff in the Enral Counties o/ OMo (Findlay, 0., 
1933) , and "Good-bye to the Sheriff, Social Science, XI, 137-141 (Spring, 1936) ; 
A. Vollmer and A. E. Parker, Crime and the State Police, pp. 15-18; E. W. 
Biscailuz, "Centralized Law Enforcement— How Los Angeles Sheriff Operates,’^ The 
Tax Digest, (July, 1936) ; "Cooperation in Law Enforcement,’’ ihid., 

XVIII, 48-49, 63-64 (Feb., 1940). 
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I persons charged with crimes or misdemeanors, and the enforcement of 

statutes against gambling, vice, and liquor-selling. Except, however, in 
some of the more sparsely settled portions of the country, they are actu- 
ally quite limited in scope. No county police, corresponding to city police 
forces, is at the sheriff’s command, and town constables and village and 
city police forces are in no. way subject to his control. In time of public 
disorder, therefore, the sheriff’s power to appoint additional deputies 
and to summon the posse comitatics, or general body of citizens, to aid 
him in protecting life and property generally amounts to little, and he 
is likely to be obliged to call upon the governor of the state for the 
assistance of the militia or — ^where such a body exists — ^the state police.^ 
f The greater portion of the sheriff’s time is consumed in the perform- oouh 

I ance of his duties as the executive agent of the courts. At each session ^ 

! of the county and higher courts, he is present, either in person or by 

j deputy; he opens and closes court sessions with a formal proclamation, 

I and maintains a proper degree of decorum; he serves the various writs 

and other processes in connection with civil suits, and also warrants for 
the arrest of persons accused of crime and subpoenas for the attendance 
I of witnesses ; he carries out the judgment of the court in civil cases, 

[ and executes court sentences upon persons convicted of crime or mis- 

i demeanor. In addition, he is ex officio tax collector in some Southern 

! states, and in certain counties in Illinois, California, and Texas; he some- 

I times issues proclamations announcing the approach of primaries or elec- 

I tions; and in a few Southern states he serves as public administrator of 

' the estates of deceased persons who leave no heirs or relatives. 

Although sheriffs are elected locally, they are, in law, agents of the 
state; and many, if not most, of their functions have to do with the en- 
forcement of state laws. In only very few states, however, do the 
higher state officials exercise an effective control over them. In Michigan, 

New York,^ and Wisconsin, the governor may remove a sheriff for cause; 
and in Illinois, he must remove a sheriff who allows a prisoner to be 
^ taken from his custody by a mob.^ 

: Of equal or greater importance is the prosecuting attorney — ^known in 2. Prose- 

f different states as state’s attorney, district attorney, or county solicitor. atto?fey 

[ Generally, such an official is* elected in each county; but in some states 

the attorneys are chosen in districts comprising more than one county, 

in which case their jurisdiction is not restricted to a single county but 

extends throughout their district. In a very few states,^ the attorney is 

i appointed by the governor or by the judges of some court, as in Gon- 

: necticut. Selected in most instances county by county, and by popular 

1 E, H. Porter, 033. 162482. See p. 817 above, 

ii 2 ^ a result of the Seabury investigation, Governor Franklin D. Roosevelt, in 
1932, removed Sheriff Thomas M. Farley, of New York county, for misappropria- 
tion of funds, especially the interest of naoneys deposited with himj 

3 j, A. Fair lie and C. M. Kneier, op. cf^., Chap. vi. 

^ 4 Florida, Georgia, and New Mexico. 
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election, such attorneys inevitably vary greatly in character and abilities ; 
and they are likely to reflect the dominant sentiment of their communities 
toward law enforcement, a fact that partly explains the unfortunate lack 
of uniformity in the enforcement of laws against gambling, vice, liquor- 
selling, and other offenses sometimes existing in different parts of the 
same state. In order to tone up county law-enforcement, the Louisiana 
and California constitutions require the attorney-general to supervise 
the work of all the district attorneys;^ other states merely permit the 
attorney-general to aid locally elected prosecutors in handling cases of 
unusual importance; in still other parts of the country, the attorney- 
general (sometimes a state court) is authorized to appoint special prose- 
cutors either to assist, or entirely to supersede, the local attorney. 
However chosen and supervised, the prosecuting attorney is paid a salary 
in a number of states, and is recompensed with fees in others; but the 
tendency is to substitute salaries for the fee system. 

The most conspicuous duties of the prosecuting attorney, as the title 
implies, relate to the enforcement of criminal statutes; and the extent 
to which crime is repressed depends largely on the ability, energy, good 
judgment, and character of this official. He investigates crimes which 
come to his attention through the public press, the police, or on complaint 
of private citizens ; he institutes proceedings for the arrest and detention 
of persons accused or suspected of crime, and of important witnesses 
who otherwise might leave the state; he commences criminal actions 
where in his judgment the facts warrant it, either by filing an informa- 
tion with the proper court or by drawing up indictments and submitting 
evidence in support of them to a grand jury; and, either in person or 
by deputy, he conducts the trial of criminal cases.^ Recommendations 
which he makes concerning the fixing of bail, the discontinuance or nolle- 
prossing of criminal actions, and the severity of sentences to be imposed 
are usually given serious consideration by the courts. It is often made 
his duty to bring to trial public officers whom he deems guilty of official 
misconduct or against whom some competent court directs him to pro- 
ceed; although unfortunately the close political affiliations of prosecuting 
attorneys with corrupt municipal or other local officials has sometimes 
led them to ignore or neglect this function — a fact further justifying 
central supervision of prosecutors. 

^ See p. 800 above. 

2 In order that poor persons charged with crimes or misdemeanors may have 
honest legal advice and competent legal aid when tried, the office of public defender 
has been created in some parts of the country, notably in Los Angeles county, 
California. See R. H. Smith, Justice and ike Poor (New York, 1910), Chap, xv; S. 
Rubin, ‘The Public Defender an Aid to Criminal Justice,” Jour, of Grim. Law and 
Criminol, XVIII, 346-364 (Nov., 1927); R. H, Beattie, “The Public Defender and 
Private Defense Attorney” [in Alameda county, California] (Pamphlet, Berkeley, 
1935). E. J. Cohn, “Legal Aid for the Poor ” Law Quar. Rev., LIX, 250-271, 359-377 
(July, Oct., 1943); J. S, Bradway, “Wartime Opportunities in Legal' Aid Work,”7owr. 
Amer. Judic. Socn, XXVII, 120-121 (Dec., 1943), and “The Challenge to Organized 
Legal Aid,” Tex. Law Rev., XXll, 327-344 (Apr., 1944). 
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The office is indeed one of very great responsibility, and invested with 
weighty possibilities for good or evil.^ Control of it, in counties having 
large cities, is a political prize of the first magnitude for both the law- 
abiding classes and the criminal and vicious elements interested in lax 
law-enforcement and a ^Vide-open town/^ Election contests for it have 
at times quite overshadowed in the popular mind the other phases of a 
municipal or state campaign.^ The office should go to a lawyer of un- 
questioned ability, a citizen of the highest character, a man forceful and 
fearless in the discharge of duty, and one who is above suspicion of being 
controlled by, or under obligation to, a political organization. Not a few 
men who have attained national prominence in public life first won dis- 
tinction, and later political advancement, through their courageous and 
efficient administration of the office of prosecuting attorney, e.g., in 
New York City, St. Louis, San Francisco, and Cook county, Illinois. 

In most states, the prosecuting attorney also has important civil 
duties: he is the legal adviser to most, if not all, of the county officials; 
he draws up and passes upon the validity of county contracts; he insti- 
tutes and conducts suits brought by the county and defends those brought 
against the county, or against any officer thereof in his official capacity; 
he prosecutes all cases of forfeited official or jail bonds; and frequently 
he cooperates with the attorney-general of the state in handling impor- 
tant cases affecting the county. 

The office of coroner is of nearly the same antiquity as that of sheriff, 
but is now far less important. Almost everywhere the coroner is an 
elective official, although in six or seven states he is appointed by the 
county board or by the judges of one of the higher courts. In Rhode 
Island, he is appointed by the town council, and therefore is not a county 
official at all. The main duty of the coroner, as set forth in a New York 
statute,® is to investigate the circumstances under which any person has 
died ^^from criminal violence or by casualty, or suddenly when in ap- 
parent health, or when unattended by a physician, or in prison, or in any 
suspicious or unusual manner.” Elsewhere, the scope of the coroner's 

^ The work of the prosecuting attorney's office in New York and Chicago is 
commented on in R. Moley, Politics and Criminal Prosecution, Chap. in. On the 
office in general, see N. F. Baker, ‘‘The Prosecutor— Initiation of Prosecution,” Jour, 
of C rim. Law and CrimmoL, XXIII, 770-795 (Mar .-Apr., 1933); E. H. DeLong and 
N. F. Baker, “The Prosecuting Attorney : Provisions of Law Organizing the Office,” 
ibid., 926-953: E. H. DeLong, “Powers and Duties of the Prosecuting Attorney,” 
ibid., XXIV, 1025 ffi (Mar.-Apr., 1934), and XXV, 21 ff. (May-June, 1934); N. F. 
Baker and E. H. DeLong, “The Prosecuting Attorney and Reform in Criminal Jus- 
tice,” ibid., XXVI, 821-846 (Mar., 1936) ; H. M. Bates, “The Story of a County Prose- 
cutor,” Law Rev., XLI, 915-919 (Apr., 1943) ; A. C. Tram, From the District 

Attorney’s Ojfice fNew York, 19o9). 

2 Cf, L. W. Kennedy, “Local Politics vs. Prosecuting Attorney^ jour, of Amer. 
/udw. j8oc., XXIII, 180-182 (Feb., 1940). 

3]Por illustrations of the trivial duties imposed upon coroners in New York, see 
Proceedings of the Conference for the Study and Reform of County Government 
(Second meeting, Jan. 22, 1914); 11-16. Gf. R. Moley, Politics and Criminal Prosecur^ 
tion, Chap, v; 0. T. Schultz, “A Physician Examines the Coroner,” Nat. Mun. Rev., 
XXV, 577-584. Oct., 1936). 
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functions is often somewhat more restricted. In actual practice, in most 
states, the office really forms a part of the machinery of criminal justice, 
and only in cases where a ©rime is involved, or thought to be involved, 
do the findings of the coroner or his jury have any special significance. 
In such cases, there should, of course, be the closest harmony and co- 
operation between the coroner and the prosecuting attorney; but not 
infrequently the two pull in opposite directions. “To perform his duties 
properly, a coroner should be both a criminal lawyer and a specialized 
medical expert; but those selected can usually lay claim to neither 
qualification.” In many cities, the office is nothing but a booby prize 
awarded to some insignificant adherent of the dominant political ma- 
chine. 

County clerks are found in about one-half of the states. They are 
usually elected for two-year or four-year terms; but in Rhode Island 
they are chosen annually by the legislature, and in Vermont they are 
appointed for an indefinite term by the assistant judges of the county 
court. In some states, the county clerk has a great variety, of tasks to 
perform. In Wisconsin, he is becoming, indeed, the chief executive officer 
of the county; and in New York he has duties in connection with the 
administration of at least a score of important state laws.’- But, as a rule, 
his functions are neither numerous nor of the first importance. 

In almost all states, even where the county clerk serves as clerk of 
the county court, there are one or more separately elected or appointed 
court clerks. Both county clerks and court clerks may appoint deputies, 
for whose official acts they are responsible. Court clerks keep the minutes 
of court proceedings and orders, and have custody of the records and 
the court seal. “They issue proper processes or writs at the beginning, 
during, and at the end of each suit, and also enter judgments rendered 
by the court. They certify to the correctness of the transcripts from the 
records of the court, and preserve the property and money in the custody 
of the court. Their duties are for the most part purely ministerial; but 
some functions imposed by statute, such as the assessment of costs, the 
approval of bonds, and the assessment of damages in cases of default, are 
quasi-judicial.” ® 

Other appointive or elective county officers, found in one state or 
another, can only be mentioned. To describe them would be wearisome; 
besides, their nature and functions are sufficiently indicated by their 
names. Among them are the treasurer,® auditor, or comptroller; register 
of wills; register of probate; recorder of deeds; jury commissioners; 
jail commissioners; prison wardens; prison inspectors; jail physicians; 
mercantile appraisers; election boards; superintendent of schools; direc- 


1 R. S. Childs, “Ramshackle County Government,” Owilooife, CXIII, 39-45 (May 3, 

1916), reprinted in J. M. Mathews, American State GouernTnent, 631-640. 

2J. A Pairlie and C. M. Kneier, County Oovemment and Administration, 156. 

® See H. A. Freiberg, “A Successful County Treasurer’s OfBce” 

Ohio], Nat. Mun. Rev., XXIII, 631-535 (Oct., 1934). 


[Hamilton county. 
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tor, overseer, or superintendent of the poor; superintendent of the 
work-house; surveyor; road or highway commissioner; board of assessors; 
and boards of review. 
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CHAPTER XLVII / 

CRITigiSM AND RECONSTRUCTION OF COUNTY GOVERNMENT ^ 

Thirty years ago, county government was a labyrinth whose intri- 
cate windings were known only to the professional politicians.^ More 
recently, an increasing number of disinterested explorers have pene- 
trated the jungle in different states, notably New York, Illinois, New 
Jersey, North Carolina, and Virginia, and have given the public some 
interesting reports on what they have found. These accounts indicate 
that, in general, the county has been largely untouched by the reform 
movements which have wrought so effectively for better government in 
city and state; that no state in the Union has worked out a thoroughly 
satisfactory system of county government; that, almost everywhere, 
cumbersome governmental machinery and antiquated business methods 
persist, and divided, diffused, and diluted authority and responsibility 
prevail — defects which, until the recent depression set in, went practi- 
cally unchallenged. ^Tn county governments, we have generally had 
about the poorest kind of government,’^ says an earlier writer.^ ^Politics 
has been exploited to the highest degree. Nepotism has been practiced 
to the limit. Patronage has been rampant. Supervisory officials, as well 
as elected officers, have been compelled to give far too much time to the 
consideration of patronage. Incompetency of subordinates and waste have 
been the rule rather than the exception. Corruption, too, has found its 
place in the wake of spoils.” In all of our larger states, one or more 
counties could probably be foxmd in which all of these charges could 
easily be substantiated; while one or more of the allegations could be 
proved true of practically every county in any state. 

Experiences connected with the depression of the thirties did what 
reformers never had succeeded in doing; they convinced public officials 
and taxpayers alike that there was more ground for criticism than they 
had been wont to admit, and that county government generally is a costly 
and antiquated patchwork. As a result, the public is now more open- 
minded than a few years ago to the possibilities of modernizing our 
county governments and so enabling them to serve more efficiently the 
needs of modern community life. In particular, more respectful attention 
is being paid to what critics have to say about (1) the number of counties, 
(2) the uniformity of county government, (3) the size and powers of 
county boards, (4) the choice of other coimty officers, (5) the absence of 

1 Cf. H. S. Gilbertson, The County; The Dark Continent of Arherican Politics 
(New York, 1917). 

2H. E. Kaplan, in Nat. XXY, 597 (Oct., 1936). 
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a chief county executive, and (6) other miscellaneous phases of county 
administration. 


Excessive Number of Counties 

In early days, when travel was mainly on horseback or by horse and 
buggy, a large number of counties in a state could be justified because 
it made possible the location of county seats within a reasonable day’s 
journey from all parts of the county. Today, despite the coming of the 
railroad, the automobile, and the telephone, the number of counties 
remains about what is was in stage-coach days, some states having a 
hundred or more. With the shifting of population and of economic cen- 
ters, many of these old counties have come to be sparsely inhabited. All, 
however, are required by rigid constitutional or statutory provisions to 
maintain the same form of government as more f avoided counties; in 
addition, they must meet the costs of improved highways and of the 
multiplied social services now so conspicuously added to the older county 
functions — ^all with the result that numerous small and poor counties 
have been utterly bankrupted. In this situation, taxpayers would find it 
greatly to their advantage to inquire into the economies that might be 
realized from merging two or more small neighboring counties, or con- 
solidating a small county with a larger and more prosperous one. Indeed, 
in most states they would be better off with the number of counties 
reduced by a third, or even half.^ The matter has received attention in 
some quarters, and a few consolidations have taken place.® Local pride 
and the opposition of county ofiice-holders and county-seat tradesmen, 
joined to constitutional obstacles, have, however, kept the reform from * 
moving at more than a snail’s pace.® 

^In numerous counties scattered over the country, and especially in the north- 
erh portions of states like Michigan, Wisconsin, and Minnesota, timber resources 
have been depleted, farm lands are unproductive, population has dwindled, tax de- 
linquency is increasing, and in many areas rural slum-conditions prevail. The prob- 
lems raised are being solved in . part through the enactment of county zoning 
ordinances, whereby county boards are empowered to determine the areas suitable 
for cultivation, for forestry, and for recreation, and also to relocate occupants who 
now barely eke out an existence upon cut-over lands. Wisconsin, with twenty-five 
counties having rural zoning ordinances, leads in such zoning, but other states with 
county zoning enabling acts are Pennsylvania, Maryland, Virginia, Georgia, Ten- 
nessee, Indiana, Michigan, Galifomia, and Washington. See W. A. Rowlands, ^‘Re- 
locating the Isolated Settler” [in Wisconsin], Nat Mun. Rev,, XXV, 20-22 (Jan., 
1936) ,* M. C. Trackett, “Rural Zoning in Wisconsin,” ibid., XXV, 609-612 (Oct., 
1936) ; P. W. Wager, “Design for County Living,” ibid., XXV, 604-608 (Get., 1936) ; 

C. J. Calrow, “The Planner Faces a New Job,” ibid., XXV, 613-616 (Oct., 1936); 

R. B. Wertheimer, “Constitutionality of Rural Zoning,” Calif. Law Rev., XXVI, 
175-205 (Jan., 1938); Anon., “Michigan Counties Adopt Rural Zoning,” Vat. Mun. 
Rev,, XXVm, m (Dec., 1939). 

2 In North Dakota, any county of less than 4,000 population may deoiganize its 
governmental machinery and become attached to an adjoining county for the per- 
formance of essential governmental fimctions. Amer, Polit, 8ci, Rev,, XXNJV, 1147- 
1148 (Dec., 1940). 

3 Consolidation was long ago urged in New York by Governors Alfred E. Smith 
and Franklin D. Roosevelt. In 1919, James county, Tennessee, merged with Hamilton 
county, with Chattanooga as the county seat. State surveys or commissions have 
strongly recommended county consolidation in Virginia and North Carolina. In 1932, 
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Sometimes it is feasible to secure certain of the advantages of con- 
solidation without going as far as a complete merger of county govern- 
ments. Two or more counties too scant in population and too limited 
in resources to carry on necessary social services independently, e.g., 
providing Jhospitals or almshouses, may form a union or district in which 
such activities can be carried on cooperatively, with expenses shared. 
Instances of such combinations are numerous in Virginia, but are found 
also in Michigan, Mississippi, and other states; and in her new consti- 
tution of 1945 Missouri provided for voluntary cooperation of any num- 
ber of counties from two to ten in the performance of any governmental 
function.^ 

Undesirable Uniformity of County Oovemments 

With the exception of a few very populous counties, all the counties 
in a state generally have the same form of government, with the result 
that small and sparsely settled counties are compelled to maintain a 
needlessly elaborate and cumbersome governmental organization, at a 
cost out of all proportion to the services rendered. A possible alternative 
is the classification of counties, with a view to a uniform scheme of gov- 
ernment only for those counties belonging to the same class. In Illinois^ 
Pennsylvania, California, and some other states, counties are indeed now 
classified for state administrative or legislative purposes, but not for 
governmental organization. Missouri, however, in her new constitution 
of 1945, not only authorizes four classes of counties, but empowers the 
legislature to provide different forms of government for the different 
classes. 

Another alternative would be to institute a system of optional county 
charters, analogous to the optional city-charter system, ^ thereby enabling 
each county to adopt, by popular referendum, any one of several stand- 
ard schemes of county government.® Still another possibility takes the 

such a commission recommended the abolition of nineteen out of eighty-two coun- 
ties in Mississippi; and the same year saw the consolidation of three counties in 
Georgia under the name of Fulton county. See Nat. Mun. Rev., XXVI, 366 (July, 
1937). In 1933, county consolidation was authorized by the Minnesota legislature; 
in 1934 and 1936, Montana adopted constitutional amendments authorizing con- 
solidations; in 1935, the Wisconsin and Oregon legislatures authorized consolidations 
by majority vote of the electors in the counties concerned; in 1939, the Tennessee 
legislature passed a consolidation enabling act; and the new 1945 constitution of 
Missouri provides for county consolidation, dissolution, and partitioning. Of, A, W. 

American County Government, Chap, viii; C. M. Kneier, ^‘Citizen Econ- 
omy Movements — Why and Biow” Nat. Mun. i2ev., XXIX, 535-539 (Aug., 1940). 
In South Dakota, in 1943, the legislature consolidated two of the state's five “un- 
organized" counties^Shannon and Washington— in the “unorganized county of Shan- 
non," For governmental services, the new county is attached to Fall River county. 

^A. W. Bromage, American County Government, 199, 294-298; G. H, Hammer, 
“Functional Realignment vs. County Consolidation," Nat. Mun. Rev., XXI, 514-518 
(Aug., 1932) ; R. Uhl, “Functional Consolidation in the Counties of Virginia-," ibid., 
XXV, 601-603 (Oct., 1936); H. F. Scovill, “Thrift via County Consolidation " ibid., 
XXVIII, 708-711 (Get., 1939). 

2 See p, 925 below.^ 

^ The Louisiana constitution of 1921, a constitutional amendment in Ohio in 
1933, and laws passed by the New York legislature in 1935-36 provide for optional 
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form of county home-rule charters, the voters of a county electing a 
charter commission to draft a county charter, subject to the state con- 
stitution and statutes, and to approval of the voters. The plan, similar 
to the well-developed municipal home-rule charter system,^ has been 
gaining in favor, although only five states have thus far adopted it, all 
by constitutional amendment: California in 1911;^ Maryland in 1915;® 
Ohio ^ and Texas ® in 1933; and New York in 1921, 1929, and 1935.® Very 
few counties have as yet secured charters on this basis. 

Defects of County Boards 

The county boards of supervisors in some states, especially New 
York, Illinois, and Michigan, are too large. The large board has in the 
past been supported on the theory that it is the legislative branch of 
county government, and therefore should be representative of all impor- 
tant subdivisions of the county. In point of fact, however, the board 
has, except in Michigan, practically no legislative power beyond the 
right to levy taxes and make appropriations; the remainder of its work 
consists almost entirely of administration. 

The objections to a large board are several. In the first place, such 
a body, made up of members from all parts of the county, can meet only 
at comparatively infrequent intervals, and so is not in continuous touch 
with what is going on in the various county offices and institutions, 
although the running of a county is a complex administrative problem, 
requiring constant and active supervision. A large board rarely can act 
with a proper degree of promptness. In the second place, a large board 


forms of county government. In New York, counties outside of New York City ma> 
either retain their existing government or adopt any one of seven forms provided 
in the new laws. See Nat. Mun. Rev., XXIX, 424-425 (June, 1940), and ibid., XXX, 
372-373 (June, 1941). An amendment to .the North Dakota constitution, in 1939, 
requires the legislature to provide optional forms of county government; and in 
1941 three such forms were authorized. See E. Engelbert, “A Decade of County 
Government Reorganization in North Dakota, Amer. PoliL Sci, ' Rev., XXXVI, 
508-515 (June, 1942). 

1 See pp. 923-925 below. 

2 Seven California counties have framed and adopted home-rule charters, namely, 
Los Angeles and San Bernardino (1912) ; Butte and Tehama (1916) ; Alameda (1926), 
San Mateo (1932), and Sacramento (1933). Ten counties have rejected such charters 
by popular vote. A digest of most of the charters adopted appears in Final Report 
oj the California Commission on County Home Rule (1930), 204-213. In Michigan, 
a constitutional amendment to provide home rule for Wayne county (Detroit) 
failed of adoption in November, 1942. See Nat, Mun, Rev., XXXI, 386-389 (July, 
1942); Amer. Polit, Sci. Rev., XXXVII, 1049 (Dec., 1943). At the same time, 
Nebraska voters also rejected a constitutional amendment for county home rule. 

3 The Maryland amendment grauted only a very restricted measure of home 
rule. Only one such chartei has been drafted (Baltimore county), and this was 
rejected by the voters in 1920. See A. W. Bromage, American County Government, 
105-107. 

^E. L. Shoup, '^Judicial Abrogation of County Home Rule in Ohio,” Amer. 
Polit. Sci. Rev., XXX, 540-546 (Jum, W 

® The Texas amendment permits home-rule charters only for thirteen counties, 
each with a population of more than 62,000. 

® S. C. Mastick, “New York’s Struggle for County Home Rule,” Nat, Mun. 
Ret;., XXV, 572-576 (Oct., 1936). 
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is unwieldy as an administrative body, and is therefore obliged to leave 
much to be done by virtually irresponsible committees.^ These are usu- 
ally appointed by the chairman of the board, and not infrequently are 
made up on a strictly partisan basis, with the chairmen appointed under 
a seniority rule which often leaves the best qualified men in positions 
of little or no influence. These committees look after various branches of 
the county administration and make their reports and recommendations 
to the full board, which generally accepts and approves the action of a 
committee in a perfunctory manner. If the board as a whole attempts to 
consider in detail any phase of county work, it soon degenerates into a 
debating society. In the third place, no executive head is charged with 
the duty of supervising and correlating the work of these committees 
and keeping the board informed on the needs and transactions of the 
various county ofiices; for, aside from his right to make committee 
assignments, the chairman of the board, with but few exceptions, has 
no more power than other members. Lastly, individual members of the 
board are selected primarily to serve as township officers.; they are county 
officials only secondarily. Accordingly, they have every incentive to 
serve their township first; and as a result, log-rolling and other evils 
characteristic of the ward system of selecting city councilmen aboimd 
in county government. 

One prerequisite, therefore, of more efficient county government is 
the abolition of the large board of supervisors and the substitution of a 
small body of from three to seven members, elected either at large or 
from a very few districts. If made alone, however, this change might 
not result in any very substantial improvement; a considerable enlarge- 
ment of the board’s legislative and administrative authority is also desir- 
able. In one particular after another, county boards throughout the 
country have had their discretionary powers taken away by mandatory 
statutes imposing specific duties upon them. Yet they are capable of being 
made to serve very useful purposes in our system of government, per- 
forming for the rural portions of the state many of the functions which 
city governments perform for xirban populations, but which are beyond 
the resources of most towns and villages. A much larger degree of 
home rule in matters not transcending county boundaries would relieve 
the state authorities of many burdensome duties which at present are 
often performed very indifferently. Michigan, California, New York, 
Maryland, and Washington are practically the only states in which any 
noteworthy beginnings have been made in this direction. Thus the Michi- 
gan constitution and statutes have given county boards full power 
pass such laws, regulations, and ordinances, relating to purely county 
affairs, as they see fit, but which shall not interfere with the local aff'airs’’ 
of any township, city, or village within the county. County legislation 

1 In Illinois, several county boards have more members than the state senate, 
with the number of committees ranging from three to as high as twenty-six. 
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of this sort must be submitted to the governor, and may be vetoed by 
him; but the board can override a veto by a two-thirds vote. 

On the administrative side, too, the board's powers could advan- 
tageously be enlarged, especially its appointing power and supervisory 
and controlling authority over other county officials and employees. Over 
the latter, the county board now has very slight power, either of control 
or of supervision. Such power as it does have usually takes the form of 
approving bonds required of newly elected officials, examining the ac- 
counts of certain officers, fixing salaries, removing the county treasurer, 
hearing complaints against officers, and removing them if misconduct is 
proved. But, on the whole, the board has little actual control over county 
administration. It seldom can demand information in writing from any 
official concerning the affairs of his office, and its authority to vote 
salaries and appropriations is rarely employed as a means of effective 
control.^ 


Need for a Shorter County Ballot 

With respect to the other county offices, it has been pointed out re- 
peatedly that too many of them are elective, ^ thus lengthening the ballot 
and tending to confuse the voter on election day. Perhaps it would 
be more correct to say that the voter, instead of being confused, merely 
votes blindly for the county ticket of one party or another. Few, if 
any, of these elective county offices have any political significance; that 
is, they carry little or no power to determine what the county govern- 
ment shall do. They are almost wholly administrative, and the duties 
of their incumbents are more or less minutely set forth in the state 
laws; all that these persons have to do is to find out the law relating 
to their particular office and to execute it in the manner prescribed. 
Such offices, by their very nature, ought to be filled by appointment. So 
long as they remain elective, most county officials will probably continue 
to be chosen on a partisan basis, ^ presumptively with reference to their 
views on national questions, which have about as much relation to county 
problems as their views on evolution or the nebular hypothesis. As a 
matter of fact, there is no Republican or Democratic way of performing 
the duties of county treasurer, or sheriff, or prosecuting attorney, or 
county clerk. In California and North Dakota, and in Milwaukee county, 
Wisconsin, all county officials are nominated and elected on a non- 
partisan ballot. Unless, however, the number of elective county officers 
is greatly reduced, the benefits to be derived from non-partisan elections 

^ To Washington county boards, the legislature in 1943 granted broad authority 
to enact ordinances, especially for police and sanitation regulation, for standard 
building Codes, and for standard fire regulations. M.un. Year Book (1944), 295-298, 

^ A table of governmental agencies in Illinois counties— elective, appointive, et 
oj^etb— appears in G. F. Snider, Cownti/ Government in Illinois (Springfield, 1943X, 
46-63. 

® M, G. Toepel, “Wisconsin Counties as Political Cheissmen,” Wat. Mnn. Rev., 
XXVII, 246-248 (May, 1938). 
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are likely to be disappointing. Elective county ofBcials must come to be 
so few in number, and locally so important and conspicuous, that the 
average voter can mark his ballot intelligently and know who is to blame 
when things go wrong. 

To be specific, there should be a small elective county board, with 
enlarged powers of legislation, appointment, and removal, and chosen 
on a non-partisan ballot if local conditions hold out any real prospect 
of genuine non-partisan choice. All other county officers, with the pos- 
sible exception of the auditor or comptroller, should be made appointive. 
The coroner, in particular, should cease to be an elective official — ^if, 
indeed, he should continue to have a place in the system at all. The 
modern history of that ancient office is indeed story of political 
degeneracy.^^ ^ The example of the New England states. New Jersey, and 
New York City in substituting an appointive medical examiner, trained 
in medico-legal jurisprudence and acting in close cooperation with the 
prosecuting attorney, should be widely emulated.^ Indeed, better results 
at less cost might follow a transfer of the duties involved to the prosecut- 
ing attorney, as has taken place in Jefferson county, New York.^ 

If these county officers ceased to be elective, where should the appoint- 
ing power be lodged? The answer is that it should be distributed 
according to the nature of the work to be performed. First of all, the 
state should not only appoint but pay all so-called county officers whose 
chief, if not only, duty is to enforce state laws for the suppression and 
punishment of vice and crime, precisely as the national government 
appoints and pays the corresponding national officials, ia., the United 
States marshals, commissioners, district attorneys, and district judges. 
The work of the sheriff, prosecuting attorney, and county judge is really 
not county work at all, except geographically; in nature, it is state work. 
Although elected by the people of the county, these officers serve the 
people of the state as a whole. Their appointment, compensation, and 
removal by the state would tend to prevent much of the local nullification 
of state laws which is now so common, and would throw upon the state 
legislature the burden of facing any public hostility to unpopular laws.^ 
The sheriff should be appointed and made removable by the governor ; 
the prosecuting attorney, either by the governor or by the attorney- 
general of the state, preferably the latter.® On the other hand, clerks of 

iR. S. Gilbertson, *The Coroner; A Story of Political Degeneracy,” of 

LI, 334-337 (Mar., 1915). 

2 A. O. Gettler, ^'Why the Coroner System Has Broken Down,” Nat. Mun. Rev., 
XIII, 560-567 (Oct., 1924); C. Morris, “The Medical Examiner versus the Coroner” 
[in New York City], ibid., IX, 498-504 (Aug., 1920); 0. T, Schultz, “A Physician 
Examines the Coroner,” tbid., XXV, 577-584 (Oct., 1936). 

^ The coroner system in New York is discussed critically in Report oj the Special 
Joint Committee on Taxation and Retrenchment (Albany, 1923), 51-55. 

^ On the ultimately successful movement to abolish the office of sheriff in the five 
counties in New York City, see P. Bianshard, “A Battle Lost, a War to Win,” Nad, 
Afw. Beu., XXIX, 773-779 (Dec,, 1940), and p. 894, note 3, above. 

« W. E. Binkley, “The Prosecuting Attorney in ()hio-~An Obsolete Officer,” Nat. 
Mun. Rev., XVIII, 569-573 (Sept., 1929), 


Proposed 
arrange- 
ments 
for ap- 
point- 
ment 


Who 
should 
appoint ? 



908 INTRODUCTION TO AMERICAN GOVERNMENT 

courts should be appointed by the courts which they serve; and county 
treasurers and collectors, assessors, superintendents of schools,^ and all 
other purely county officials should be appointed, directly or indirectly, 
and made removable, by the county board, or (as explained below) by a 
county manager representing the board. In a w^ord, the officers having 
state functions should be appointed and controlled by the state ; and the 
actual county officers should be put under full control of the county 
board, which would thus become, in large measure, the head of the 
county government. Responsibility for the administration of county 
affairs would thus be properly placed and unified. At the same time, all 
subordinates and county employees should be selected, promoted, and 
dismissed in accordance with carefully drawn civil service regulations 
designed to avoid the evils of the spoils system and insure appointment 
for merit only.^ 

Lack of a Chief Executive 

But the reform should not stop at this point. With rare exceptions, 
county governments have no executive head, and as a result they are 
little more than a collection of nearly independent and poorly coordi- 
nated offices. There ought to be some effective apex to the county organi- 
zation, as in the case of the city, state, and nation. This can best be 
supplied by a single executive officer empowered to check waste, correct 
abuses, institute needed changes or reforms, enforce a proper degree 
of harmony, cooperation, and subordination, and furnish the essential 
element of leadership. County boards might profitably follow the exam- 
ple of more than five hundred cities by appointing a manager and dele- 
gating to him the supervision of the details of county administration, 
including full control over subordinate county officials through the power 
of appointment and removal, subject to proper civil service regulations. 
The elective county board would then serve as the representative legis- 
lative, or policy-determining, body; and its chief functions would be to 
select a competent county manager, pass upon the annual budget and 
tax levy, and enact such local ordinances as might be needed. 

County The county-manager plan, under one name or another, has won much 
managers attention in the past few years, and its authorization by a 

number of state constitutions and statutes, followed by actual adoption 
in a few scattered counties, is the most significant advance recently made 
in the field of county government. Eurthermore, where it has been 
impossible to create a county manager with the comprehensive powers 
usually associated with the office of city manager, county boards have 
sometimes vested duties of a managerial character in some of the older 

^ Iowa, in 1913, provided for election of the county superintendent of schools 
for a three-year term by a convention consisting of the presidents of all of the local 
school boards of the county, a three-fourths vote of such convention being required 
for a choice: 

2 See pp. 832-834 above. 
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county officials, the chairman of the county board, the county clerk, 
the engineer, the auditor, or the accountant/ Commission-manager county 
government might also properly include such incidents of commission- 
manager city government as the recall, the initiative, and the referen- 
dum. 


County and City Consolidation 

Another serious and costly administrative defect in counties contain- 
ing large cities is the existence of two sets of officers, county and 
municipal, who perform the same kinds of services for practically the 
same people. Perhaps the most striking illustration of this duplication 
is to be found in the case of Chicago and Cook county. Within the 
corporate limits of the municipality reside more than nine-tenths of the 
people of Cook county, and from them comes about the same proportion 
of the county taxes; nevertheless, more than a dozen different activities 
are substantially duplicated.^ No useful public purpose is served by 
such an arrangement; the cost of government is greatly augmented; and 
the lengthened ballot imposes an unnecessary burden upon the voters. 
The proper remedy in such a case seems to be (1) to place the city out- 
side of the jurisdiction of the county officers, transferring the functions 
of the latter to the appropriate city departments, and to retain the county 
government solely for the rural or semi-urban portions of the county ; ^ 
or (2) when boundaries of city and county are coterminous, to consolidate 


1 Such quasi-county managers exist in a number of counties in Missouri, Virginia, 
and North Carolina, and also in Los Angeles and San Mateo counties in California. 
See P. W. Wager, ^‘County Managers and Near Managers in North Carolina,” Nat. 
Mun, Rev., XXVI, 521-523 (Nov., 1937) ; H. F. Scovill, “Los Angeles County Adopts 
Modified Manager Plan,” ibid., XXVII, 461-452 (Sept., 1938) ; J. McDiarmid, • 
“Streamlined County Government — ^Los Angeles Style,” ibid., XXVIII, 757-763 (Nov., 
1939); W. Allen, “Los Angeles County Streamlined,” ibid., 196-201 (Apr., 1942). 

The county-manager system may be adopted in the five states that permit the 
adoption of county; home-rule charters, and is definitely authorized by law in at least 
five other states, i.e., Virginia, North Carolina, Georgia, Montana, and Nebraska. 
Twelve counties now (1945) have county managers patteimed after the office of city 
manager, namely, Arlington, Albemarle, Henrico, and Warwick counties in Virginia; 
Durham and Guilford counties in North Carolina; San Mateo and Sacramento coim- 
ties in California ; Monroe county [Rochester], New York; Darlington county, South 
Carolina; Hamilton county, Tennessee; and Petroleum county, Montana— the first 
small rural county to adopt the plan. A manager charter for Cuyahoga coimty 
[Cleveland], Ohio, was held by the state supreme court in 1936 not to have been 
legally ratified. A similar decision by the Nebraska supreme court invalidated the 
manager charter of Douglas county [Omaha] in 1936. County-manager charters have 
been submitted to popular vote and rejected in a dozen or more instances. 

^ C. E. Merriam 6£ al, The Government oj the Metropolitan Region of Chicago 
(Chicago, 1933) ; A. Lepawsky, Home Rule for Metropolitan Oteapo (Chicago, 
1935) ; W. S. Smith, “Governmental Authorities in Chicago,” Nat. Mun. Rev., JDLYly 
317-319 (June, 1937) ; and V. Jones, Metropolitan Government (Chicago, 1942) . 

s in. 1931, the New Jersey tax survey commission recommended such a separa- 
tion. Virginia counties have no jurisdiction over cities within their boundaries, city 
officials performing the usual county functions. See R. B, Pinchbeck, “City-County 
Separation in Virginia,” Nat. Mun. Rev., XXIX, 467-472 (July, 1940). In 1935, 
the city of Baltimore was given the legal status of a county. Cf._W‘ H. Combs, 
“City-(5ounty Separation and Consolidation in TemxBsseefb Tenn. Lav) Rev., XVI, 
217-228 (Feb., 1940). 
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the city and county governments. Important steps in this direction have 
been taken in a few instances, notably in Milwaukee, St. Louis, ^ Den- 
ver,^ San Francisco,® and to a less extent in Boston,^ New York, Pitts- 
burgh,® and Philadelphia.® 

County Institutions and Finance 

kneots inefficiency with which county affairs have been administered 

defects has long been the subject of criticism by students of local government. 
It has been due, in part, to the absence of well-defined administrative 
departments, each performing related functions. Instead, related activi- 
ties are commonly scattered among a number of officers and boards, most 
of them independent of one another and of any central county author- 
ity; and as a result, county institutions are often very indifferently 
managed. Jails, poor-relief, and other charitable and welfare activities, 
in particular, show urgent need for consolidation under a department 
with an expert at its head. “The American county jail,’^ an eminent 
penologist has said, “is recognized the world over as the peculiar dis- 
grace of our system of criminal justice^’; another authority characterizes 
the county jail as “the worst institution that exists in America — a school 
in which the uninitiated are trained in vice, immorality, and crime”; ^ 
while a former federal inspector of prisons declares that “a debauch of 
dirt, disease, and degeneracy” fitly describes eighty-five per cent of the 
jails throughout the country.® Our county poorhouses have been char- 
acterized by a competent investigator as “the worst managed public 


1 R. G. ''St. Louis Struggles for Metropolitan Solution,” Nat, Mun, 

Rev,, XXIX 575-578 (Sept., 1940). 

2 L. G. Harvey, "Denver; An Example of City-County Consolidation” ibid,, 
XXIV, 229-230 (Apr., 1935). 

3 A. F. Smith, "San Francisco; A Pioneer in the Consolidation Movement,” ibid,, 
XXX, 152-156 (Mar., 1941). 

^ R. A. Atkins, "The First Hundred Years,” ibid., XXX, 90-95 (Feb., 1941). 

°W. C. Petit, "City-County Consolidation in Allegheny County,” ibid., XXIV, 
177-178 (Mar,, 1935) ; H, M. McDermitt, "Metropolitan Growing Pains in Allegheny 
County,” ibid., XXIX, 579-584 (Sept., 1940).^ 

® On conditions in other large urban counties, see 4th edition of this book (1931), 
p. 904, notes 2, Z; Nat. Mun. Rev., XXIX, 720-723 (Nov., 1940), on Detroit; ibid,, 
XXIX, 724-727 (Nov., 1940), on New Orleans; ibid., XXX, 258-263 (May, 1941), 
on Atlanta; ibid., XXX, 335-340 (June, 1941), and XXXI, 442-444 (Sept., 1942), 
on Cleveland; ibfd., XXV, 567-569 (Oct., 1936), and ibid., XXIX, 459-466 (July, 
1940), on Los Angeles; Amer. Folit. Sci, Rev., XXX, 943-949 (Oct., 1936), on Los 
Angeles. Cf. T. H. Reed, "The Metropolitan Problem — 1941,” Nat. Mun. Rev., XXX, 
400-408 (My, mi) ; Amer. Polit. Sci Rev, XXXVI, 492-502 (June, 1942) ; on town 
and city consolidation in Connecticut; ibid., XXXVII, 306-313 (Apr., 1943), on 
"urban” areas in Michigan; Mw. Fear Boofc (1944), 179-185. 

^ Amos W. Butler, formerly secretary of the Indiana state board of charities. 

® J. F. ¥ishm.m, Crucibles of Crime (New York, 1923). Cf. S. A. Queen, The 
Passing of the County Jail (MeiXQLsha., ^^^., 1920) ; F. W. 11010X 01 al., The Jails 
of Virginia (New York, 1933) ; B. MeKelvey, Amencan Frfsona (Chicago, 1936) ; 
0: F. Lewis, The Development of American Prisons, etc. (New York, 1922) ; F. E. 
Haynes, The American Prison System (New York, 1941). 

A recent survey showed that "almost fifty per cent of the county jails do not 
meet minimum standards of suitability. Sixteen hundred county jails were con- 
demned' as unfit for use by the federal government, and 748 were accepted 
only in case of emergency.” L. D, White, in Nat. Mun. Rev., XXV, 674 (Nov., 1936). 
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I business in the world,” disgrace to the states,” and a menace to the 

j health and morals of the community.^ 

I Inefficiency and needlessly expensive methods prevail widely in the Financial 

transactions of county business in general, and particularly in the han- dSic^ 

I dling of county finances. In the more populous counties, and as an effect 

of spoils influences, one often finds an excessive number of employees 
on the payroll.^ All too frequently, there is nothing worthy of the name 
of county budget; illegal expenditures, made either in ignorance or in 
disregard of the law, are not at all uncommon.® Often there is lacking 
anything that a business man would recognize as an accounting system; 
and when there is something of the kind, it is seldom uniform for all of 
the county offices. In Illinois, and probably other states, some counties not 
long ago did not even keep a full record of the financial transactions of 
county officers. So crude has been county bookkeeping at times that a 
newly elected county board was unable to ascertain the bonded indebted- 
ness of the county, the amount of outstanding obligations, and the volume 
of uncollected taxes, or to secure other essential information. Waste and 
extravagance often characterize the granting of salaries or other forms of 
compensation by county boards, the purchase of supplies,"^ and the incur- 
ring of indebtedness. 

The pocket-book nerve is the most sensitive part of the average tax- Keforms 

m some 

payer s anatomy, and so it is not surprising to find that important steps states 
have been taken to remedy loose financial methods. In Indiana, a specially 
elected county council has taken over both the taxing and appropriat- 
ing powers of the county board, and the state tax commission has been 
empowered to revise county tax levies. In Iowa, Minnesota, Massachu- 
setts, New York, Ohio, and other states, provision has been made by law 
for state supervision, audit, or inspection of county financial transac- 
tions. In New York, for example, the state comptroller has authority to 

^ H. C. Evans, The American Poor-Farm and Its Inmates (Des Moines, Iowa, 

1026); T. O, Philblad, ^‘A Study of Missouri Almshouses,” Southwestern Boc. Sci. 

Qwar., XIX, 201-210 (Sept., 1938). 

^ The introduction of labor-saving mechanical devices in some of the county 
offices in Cook county, Illinois, in 1924, made possible a reduction of fifty per cent 
($590,000) in the appropriations for extra employees and overtime salaries. 

s On county finance, see J. A. Fairlie and C. M. Kneier, County Government and 
Administration, Chap. xix. Within a period of four years, shortages were discovered 
i in the offices of ten counties in one state amounting to over $785,000. More re- 

I cently, twelve other counties in the same state were found to be short in their 

I ' accounts. Ya£. Mun. Rev., XX, 197-200 (Apr., 1931) ; ibid., XXIII, 395 (July, 1934) ; 

Amer, Polit. ScL Rev, XXY, 1004-1008 (Nov., 1931). In another state, examiners 
from the state auditor’s office found (1936) discrepancies amounting to $572,929 in 
forty-nine counties. iVat. if m. XXV, 543 (Sept., 1936). 

^See Hi A. Martino, ‘‘County Purchasing Methods Reviewed,” Mun. Rev., 

XXIX, 388-395 (June, 1940); P. Beckett, ^‘Public Purchasing Methods in Los 
Angeles County and City,” The Tax Digest, XIX, 196-197, 211-214 (June, 1941) ; 
j, W, Nicholson, County Purchasing (New York, 1940). In 1940, approximately 
seventy-five counties were reported to be practicing centralized purchasing ; and 
several metropolitan counties were purchasing cooperatively with cities and other 
local units. C. F. Snider, in Amer. Polit Sd. Rev., XXXV, 1114 (Dec., 1941). A 
j number of states, including New York, Kentucky, and Louisiana, have authorized 

I local governments to make purchases through a state purchasing agent. 
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send examiners to any county to investigate and report upon its financial 
condition. lowa^ New York, Nebraska, and a- number of other states 
prescribe uniform systems of accounting for all counties; North Caro- 
lina, California, Florida, and a half-dozen other states require counties 
to follow" a uniform budget system, and about half of the states provide 
for periodical financial reports from local authorities to some state 
official, although, obviously, mere reports are of but limited ad'^mntage. 
In Indiana and Louisiana, approval by state authorities is required 
before a county may incur indebtedness through bond issues. New 
Jersey, in 1938, established a new state department of local government 
vested with broad powers of supervision and control over the fiscal 
affairs of local units. In not a few instances, state supervision has resulted 
in noteworthy improvement in the handling of county finance; but much 
more might be accomplished if legislative appropriations for inspectorial 
work were more adequate.^ 

Reorganization of county government and reform of the methods of 
transacting county business will not proceed far in most states before 
the discovery is made that the county cannot be treated as an isolated 
unit. Its relations to townships, school districts, villages, and cities within 
its limits must be freshly worked out in the most careful and painstak- 
ing way, and in some states will require extensive readjustment. Such 
changes ought to be preceded by an expert' county survey, similar to 
the municipal surveys that have preceded the reorganization of many 
city governments. The survey should cover the relations of the county 
to the state authorities, on the one hand, and to the various political 
subdivisions of the county, on the other; the levy and collection of 
taxes, the equalization of property valuations, auditing control and 
accounting methods, bonded indebtedness, and purchasing methods; the 
registration of instruments for the transfer of property, and the care 
and custody of the records of such transactions; and the proper respec- 
tive spheres of state, county, and local ofiBcials. These and many other 
matters of similar character will have to be gone into in a systematic 
manner, with the possible result that changes will have to be made in 
cities, townships, and villages if county reorganization is to be carried 
through successfully.^ 

Even if the people were fully aware of the need for the changes out- 
lined — ^which they are not— they are, by themselves, not in a position 
to effect any thoroughgoing renovation. Nevertheless, they might accom- 
plish something.^ An aroused public opinion might compel the county 
board to adopt a sort of self-denying ordinance and introduce the 

iC. F. Snider, ^Fiscal Control at the County Level” NaL Mun. Rev., XXX, 
579-586 (Oct., 1941); D. Pontius, of Local Government; Its De- 

velopment in Massachusetts (Washington, D. C^, 1942). 

2 Cf. H. F. Altderfer, “Design for Pennsylvania Localities,” Nat, Mun, Rev., 
XXVIII, 698-707 (Oct., 1939). 

s See, e.g., W. Waldron, “The County . That Saved Itself” [St. Louis county] 
Survey Graphic, XXVII, 408-410 (Aug., 1938) . 
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managership into the existing government^ as a number of cities and 
villages have done, without waiting for special authorization from the 
legislature. A progressive county board might also, without waiting for 
legislative action, authorize an expert survey of county government and 
administration similar to those made in Delaware, Virginia, and North 
Carolina.^ Capable and progressive county oflBicers, especially county 
boards, can likewise, on their own initiative, consolidate some ofiices,^ or 
introduce more businesslike methods of handling the work of their 
respective offices. And it is gratifying to add that observers during the 
past year or so have noted improvements in financial administration, 
health and welfare facilities, and various other services of county gov- 
ernments.® Sooner or later, however, the county board, or the other 
county officials, will be confronted with the necessity of appealing to the 
legislature for assistance. 

Reform by Legislation and Constitutional Amendment 

It would, indeed, be highly creditable to the legislature not to wait 
for such appeals, but to take the initiative; for it can do far more than 
the unaided county authorities in promoting better county government 
and administration. Probably no legislature is without the power to 
provide for an expert survey of county government, either throughout 
the state or in a few typical counties; to authorize employment of county 
managers or purchasing agents by the county board ; to abolish or revise 
the fee system which still adheres to many county offices;^ to require 
a uniform accounting system, periodical financial reports in prescribed 
forms, and modern budgetary methods; and to introduce some measure 
of reform in the assessment and collection of taxes. Furthermore, every 
legislature could order a codification of all existing laws relating to the 
duties of the various county and local officers, to be accompanied by a 
handbook or manual for ready reference, thereby relieving unskilled 
officials of the burden of threading their way through the labyrinth of 
compiled statutes and confusing session laws in a more or less futile 


^ On the Delaware survey, see C. C. Maxey, County Administration (New York, 
1919) ; on the North Carolina survey, E..C- Branson et oL, County Government and 
County Affairs in North Carolina (Chapel Hill, N. C., 1919) ; Nat. Mun. Rev., XV, 
730-731 (Dec., 1926) ; on the Virginia survey. County Government of Virginia; Report 
on Survey Made for the Governor and His Committee. . , . (Richmond, Va., 1927). 

2 p. X. Alexander, “Consolidation of County Offices'^ [in California!, TAc Tax 
Digest, XX, 305-306, 315 (Sept., 1942). 

^ Nat. Mun. Rev., XXXIII, 315 (June, 1944). Cf. W. M. Tugman, “By Their Own 
Bootstraps,^^ N at. Mun. Rev., XXXIII, 386-390 (Sept., 1944), 458-461 (Oct., 1944), 
591-595 (Dec., 1944). 

^ Only five states (Alabama, Arkansas, Kentucky, Maryland, and North Carolina) 
continue to compensate the major county officers on a fee basis. Georgia abolished the 
fee system in 1933, Virginia in 1934, Texas in 1936, and Missouri in 1945; while 
Louisiana, Mississippi, South Carolina, and Tennessee have practically abandoned 
it. Kentucky Legislative Council, T/ie Fee System as a Method of Compensating 
County Officials (1943), 31-33. Cf. J. A. Burdine, “Texas— Abolition of the Fee 
System,^! Nat. Mun. Rev., XXV, 242-243 (Apr., 1936), and “Experience with the 
Salary System in Texas, ibid., XXVIL 111-112 (Feb., 1938). 
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effort to find out what their duties and limitations are^ — a task not 
always performed satisfactorily even by the most conscientious. The 
legislature might also enact a civil service law for the elimination of the 
spoils system in connection with subordinate positions on the county 
payroll (as was done in California in 1939 and in New York in 1941), 
abolish any county offices created by statute and transfer their duties, 
and convert statutory elective offices into appointive ones, thereby 
hastening the advent of the short ballot and facilitating intelligent 
voting. 

Why. In most states, however, Hhe roots of county government are em- 
tfonai bedded in the legal granite of the state constitution and can be removed 

’ only by blasting them out with a constitutional amendment.^' Even the 
neces'® Hiost intelligent • and sympathetic legislature is thus limited in what it 
can do to promote better county government. Not only is it often re- 
strained from shortening the ballot, by constitutional provisions making 
various offices elective, but it is hampered by provisions which impose 
a uniform type of government upon all counties, limit the amount and 
incidence of county taxation, restrict the amount of bonded indebtedness, 
and require the unnecessary and costly duplication of county and city 
offices. Nothing less, therefore, than a series of constitutional amend- 
ments will clear the way for that simplification and unification of county 
organization which is essential to truly democratic local government. 
Reform proposals on such extensive lines, however, especially if they 
involve even temporary inconvenience to party managers, are likely to 
encounter strenuous opposition; for the county is commonly the most 
important unit of party organization, and county government the chief 
reservoir of party supplies in local political contests.^ 
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THE CITY AND ITS CHARTER 

2*owth government/^ it has been remarked, ^Honches more people at 

of^urban j^Qre points and more frequently than any other branch of government.” 
lation Until of late, the number of people so affected in the United States has 
increased with remarkable rapidity. In 1800, when there were only six 
cities in the country, urban population amounted to less than four per 
cent of the total; by 1900, the proportion had risen to somewhat over 
forty per cent; and by 1940, the figure stood at 56.5 per cent.^ As ex- 
plained in an earlier chapter,^ the rate of growth for urban, as for total, 
population has for some time been receding; between 1930 and 1940, few 
cities grew very much and many actually declined. It still is true, how- 
ever, that four leading municipalities (New York, Chicago, Philadelphia, 
and Detroit) contain approximately one-tenth of the entire population 
of the country; that there are ninety -two cities with more than one 
hundred thousand inhabitants; and that the number of places classified 
by the federal' Census Bureau in 1940 as ^^urban” was no less than 
3,464. 

Interrelations of City, State, and Nation 

Srests impressive growth of urban population is of concern not only to 

of urban city-dwcllcrs thomsclves but to rural-dwellers as well; many of the 

and rural . . j yj 

areas Conditions and problems directly affecting city folk indirectly affect the 
welfare of non-urbaji populations also. It is, for example, a matter of 
more than local municipal concern if an epidemic breaks out in a large 
city, or if a city seeks to dispose of its sewage in a stream from wdiich 
the people along its course draw their water- supply, or if the criminal 
laws are poorly enforced by city authorities, or if city primaries and 
elections are disorderly and dishonest, or if the financial transactions of 
a city are characterized by waste and extravagance. No city, indeed— 
especially if one of considerable size— can live unto itself; the welfare, 
prosperity, and good government of the state as a whole depend in no 
small measure upon the welfare, prosperity, and good government of the 
cities within its borders. 

1 Excellent outlines of the history of American city government will be found in 
W. B. Munro, T/ie Government of American Cities (ith ed., New York, 1926), Chap, 
n, and A, 'Fy M&cdonold, American City Government and Administration (Zid ed., 
New York, 1941), Chaps, ii-iv. A more extended account is given in T. H. Reed, 
Municipal Government in the United States {fev. ed., New York, 1934), Chaps, v-x. 
Population shifts caused by the war are discussed in C. Cooper, “How Fast Our 
Cities Growing?/" Nat. Mun. Eev., XXXII, 243-247 (May, 1943). Cf. E. B. Smith, 
“Replannng for Depopulation,” ibid., XXVIII, (585-688 (Oct., 1939). 

, .'®;See:;'"pp. '116-118 above. 
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Furthermore, in the organization of their government, and in carrying 
on various municipal activities, cities frequently find themselves handi- 
capped by provisions in the state constitution or statutes, or by the 
peculiar legal status of cities in our political system; and under such 
circumstances it becomes incumbent upon the people of the state at large, 
through a constitutional convention, or the state legislature, or the state 
administrative departments, to deal with important municipal questions.^ 
Cooperation and mutual interest ought, therefore, always to characterize 
the political relations of the urban and rural sections of a state, although 
far too frequently these relations are marred by suspicion, jealousy, 
and more or less open antagonism, especially in New York, Illinois, and 
California. In addition, it should be noted that the cooperation of even 
the national government not infrequently becomes necessary to the suc- 
cessful promotion of some important municipal undertaking, or to the 
solution of some of the serious social problems arising in our great 
urban centers, such as sanitation, water supply, protection against con- 
tagious diseases, the high cost of living, poverty, overcrowding, housing, 
unemployment, low standards of life, physical degeneracy, and the natu- 
ralization and Americanization of alien immigrants. Truly, we are ^^every 
one members one of another.’^ The late depression served to bring the 
national government into closer relations than ever before, not only with 
counties, but to an even greater degree with cities. As evidence, one 
has only to recall the efforts of federal authorities to aid cities in the 
administration of unemployment relief, the loans to cities made by the 
Public Works Administration, the development of elaborate programs for 
the elimination of slums, the promotion of plans for home renovation and 
modernization in urban as well as rural communities, and the working 
out of arrangements whereby bankrupt cities may reach an adjustment 
with their creditors in the federal bankruptcy courts.^ 

The national defense effort launched in 1940, and still more the war- 

1 Cf. T. V. Kalijarvi, “Changing Relationships of State and Municipal Govern- 
ment in New England/^ Pub, Affairs, V, 22-25 (Autumn, 1941). 

2 See pp. 547-548 above. Cf. P. V. Betters, Recent Federal-City Relations (Wash- 
ington, 1936) ; E. H. Foley, Jr„ “Recent Developments in Federal-Municipal Rela- 
tionships,” t/nw. of Pa, Law Rev., LXXXVI, 485-516 (Mar., 1938); R. H. Owsley, 
“Federal-City Relations in 1940,” Mwrt. Year Book (1941), 96-1G8; and J. D. Millett, 
The Works Progress Administration in New York City (Chicago, 1938). The Federal 
City News was established in January, 1937, by the United States Conference of 
Mayors to serve as a bulletin for the dissemination of news in the held of municipal- 
federal relations. 

So far removed from direct contacts with the national government were American 
cities until the depression that it is not surprising to read that “there has been 
more widespread national neglect of our cities than of any other .major segment of 
our national existence.” A few years ago, however, an Urbanism Committee made 
for the National Resources Committee the first national survey of urban com- 
munities and the opportunities and means of bringing about closer federal-city 
relations. The resulting report, published in 1937, pointed out numerous ways in 
which the national government might, and^ should, concern itself with the problems 
of city dwellers as it has long concerned itself with the problems of farmers. Owr 
Cities; Their Role in the National Economy (Washington, 1937), summarized in 
Nat, Mnn. Rev., XXIII, 479-483 (Oct., 1937), A supplementary report, in two vol- 
umes, was published in 1939 (Washington, D. C.). 
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time situation existing since December, 1941, has entailed stil! further 
intergovernmental cooperation.^ The needs of multiplied thousands of 
recruits in military encampments and of workers in suddenly expanded 
defense industries have given rise to serious problems of law enforcement, 
finance, sanitation, health, water supply, housing, schools, and recreation. 
These and problems of local civilian defense, e.g., in connection with 
fire protection and (during the war) safeguarding the people against 
injury in case of air-raids, have devolved primarily upon local civilian 
authorities, although obviously national problems as well. With a view 
to knitting together agencies and activities of national and local govern- 
ments so as to avoid excessive overlapping and unnecessary confusion of 
programs, a Division of State and Local Cooperation was set up by the 
National Defense Advisory Commission in 1940, and an Office of Civilian 
Defense (embodying the foregoing Division) was established in the Office 
for Emergency Management in 1941.^ 

Legal Status of Cities 

A city is a municipal corporation endowed with the power to sue and 
be sued, to acquire, hold, and dispose of property, to enact ordinances, to 
raise money by taxation, and to exercise the right of eminent domain. 
Every city has a fundamental law, called the charter, which defines the 
city’s powers, outlines its organs of government, determines the method 
of choosing the mayor, council, and other officials, assigns to some or all 
officials their respective duties, and determines with varying degrees of 
precision the relations of these officials to one another. Some charters 
deal with these matters in very general terms, leaving to the city large 
discretion in arranging details by ordinances. But most charters, specify- 
ing with great minuteness everything that a city may do, have become, 
like state constitutions, lengthy and complicated documents; the charter 
of Greater New York in force from 1901 to 1938 filled more than four- 
teen hundred printed pages.® 

Whatever its form and content, a city charter, or the right to frame 
one, usually comes from the state legislature; and since charters differ 
in no essential respect from other acts of the legislature, that body has 

1 See Mww. Fear Boofc (1941), 1-10; ibid. (1942), 204-218; ibid., (1943), and ibid. 
(1944), passim; A. Miles and R. H. Owsley, Cities and the National Defense Fro^ 
g^ram, American Municipal Association Report, No. 146 (Chicago, 1941); U. 8. 

(Spring, 1942), 70-73;- (Winter, 1943-1944), 74-78; Report 
of the Committee on Wartime Legal Problems of Cities, One FeaFs Experience of 
American Cities at War (Washington, 1942); P. H. Reed, “The Postwar City F Nat 
Mun. Rev., XXXII, 168-174 (Apr., 1943); Pub. ManagementFXKYly Jm.Sept^^^ 
1944, series of articles dealing with postwar municipal problems. 

2 See pp. 691-692 above. The Office of Civilian Defense was abolished in 1945. 

2 See F. E. Hill, "New Yorlds City Charter Is a Complex Document,’^ N. f . Tirmsj 
Aug. 19, 1934. The new charter that went into effect January 1, 1938, fills only 
six and one-half pages of the N. F. Times {Apt. 21 , 1936). Cf. L. A. TstizeT, The New 
York City Charter (New York, 1937), Extracts from numerous charters will be 
found in T. Hv Reed and P. Wefobink, Documents Illustrative of Amerkan Municipal 
Government (New York. 1926). " * - 
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authority to grant, withhold, suspend, alter, or revoke a charter at will, 
even in defiance of the expressed wishes of the people of the city affected; 
although in practice this form of legal autocracy is tempered more or 
less by considerations of political expediency, as well as by such re- 
strictions upon the power of the legislature as may be found in the 
national or state constitution. Nevertheless, it should always be borne in 
mind that, legally, the city, as a municipal corporation, is merely the 
creature of the state legislature, exercising certain delegated govern- 
mental functions, and that it is therefore absolutely under legislative 
control except in so far as protected by the restrictions found in most 
of the newer state constitutions. 

In conferring powers on cities, legislatures have usually been par- 
simonious rather than prodigal; and this practice, taken with the fact 
that until recently the courts have been prone to construe charter pro- 
visions strictly and narrowly, has in many instances set up serious im- 
pediments to desirable municipal development. Most cities are compelled 
to be more or less constant suppliants at the bar of the legislature for 
additional grants of authority for purposes not clearly covered by the 
provisions of their charters. The result is a serious encroachment upon 
time and energy of the legislature which are needed for the consideration 
of matters of general state-wide concern. How serious this encroachment 
is may be gathered from the fact that in New York between 1910 .and 
1915, out of a total of 4,260 bills passed by the legislature, 983 were spe- 
cial city bills; in Massachusetts, from 1885 to 1908, the legislature passed 
no fewer than four hundred special laws relating to the city of Boston 
alone ; and the Tennessee legislature, in 1937, passed 232 local or private 
acts pertaining to individual towns and cities, 83 of them authorizing or 
validating bond issues.^ 

On the other hand, many legislatures have been guilty of unjustifiable 
acts of aggression upon the domestic affairs of a city. Possessing virtually 
absolute power over rapidly growing cities, legislatures, early in our 
history, began to yield to the temptation to abuse their power by inter- 
fering in the internal politics and administration of one city after 
another in a great variety of ways. In some instances, such interference 
has been beneficial to the city or cities affected, and, for a time at least, 
has been welcomed by the better class of citizens, especially when it has 
resulted in improved police administration. But whether or not it has 
beneficent results, the principle is the same; the practice constitutes an 
infringement of the theory of home rule in municipal affairs, and rarely 
is it long accepted with entire complacency. 

1 The Maryland legislative council reported in 1940 that during the two preceding 
decades over fifty per cent of the measures enacted by each legislature were for local 
purposes. See ¥. G. Key, Jr., ‘‘The Problem of Local Legislation— -Examples from 
Maryland/t>S£ate Kill, 109-110, 118-119 (June, 1940). 
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Dislike of such interference has found expression since about 1850 
in practically all of the state constitutions. Most frequently, remedy has 
1)een sought in a clause forbidding the legislature to pass ^''special acts/’ 
ie., measures affecting a single city rather than all cities of the state, or, 
at all events, less than all cities of a specified class. In some instances, 
Buch special legislation has been permitted to continue, but local interests 
have been safeguarded by giving the city a veto upon it, either through 
a popular referendum, as in Chicago, or by action of the mayor and 
council, as in the cities of New York State. Another mode of restriction 
which has often been resorted to, especially in recent decades, has to do 
with the way in which city charters are made. Speaking broadly, five suc- 
cessive methods of granting or obtaining charters have successively been 
developed, namely: (1) the special charter system, (2) the general charter 
system, (3) the classification system, (4) the home-rule charter system, 
and (5) the optional charter plan. These methods' are not mutually exclu- 
sive; sometimes two or three are found concurrently in the same state. 
Thus, whereas New York long had only the classification system, her 
constitution and statutes now sanction also the home-rule and optional 
charter plans. Obviously, the basis and character of city government 
depend largely on who makes the charter and what is put into it. Hence 
these rival systems call for a word of comment. 

Where the special charter system prevails, as it still does in five New 
England states and in Delaware, Maryland, Georgia, and Tennessee, 
each city has a charter granted to it by special act of the legislature; ^ 
and there may be as many different varieties of charters as there are 
cities.^ The chief merit of this plan is that it enables each city to obtain, 
if the legislature is willing, the style of government and the corporate 
powers best suited to its size and general needs. In other words, the 
system permits adaptation to varying local conditions. On the other hand, 
it is inherently defective in that the legislature is given practically a free 
hand to interfere in municipal affairs by creating or abolishing offices 
at the behest of local political factions or machines, or by transferring 
duties from elective to appointive officials, or vice versa.^ 

/ ^ In November, 1944, a proposed amendment to the Florida constitution, repeal- 
ing the uniform charter system adopted in 1934 for cities in the same population 
group, and preparing the way for municipal home rule, failed of adoption. Nat. Mttn. 
Eev., XXXlY, 133 (Mar., 1945). 

2 See W. W. Crouch, ^‘Are There Too Many Cities?/' NaL Mun, Rev., XXXI, 
259-264 (May, 1942). 

Im 1927, the New Jersey legislature passed, over the governor's veto, three 
''ripper” bills enhancing the power of the Republican mayor of Union City at the 
expense of the Democratic city council. On the other hand, the Democratic Penn- 
sylvania legislature of 1937 sought to weaken Republican influence in local gov- 
ernment by passing, among others, bills abolishing the Philadeiphia civil service 
commission and municipal court, creating a new receiver of taxes in Philadelphia, 
and reducing the power of county commissioners in third-class cities; although 
the measures were later held unconstitutional by the state supreme court. 
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The general charter system came as a reaction against the legislative 
abuses arising from the granting of special charters. For the diversity 
provided for in the special charter plan, the general charter method 
substitutes uniformity; a state- wide municipal code constitutes the char- 
ter for each individual city; and all cities presumably have the same 
form of government and the same corporate powers. This plan has the 
obvious merit of simplicity, and it largely removes from the legislature 
the temptation to tinker with local-government machinery. Neverthe- 
less, even the most perfect municipal code will need amendment from 
time to time ; and experience shows that one city or another will be con- 
stantly finding some change essential to its welfare. Hence the system 
does not, in practice, do away with special legislation or with sheer 
legislative meddling in local affairs, although this was its original pur- 
pose. It has, furthermore, some inherent defects, chiefly an excess of uni- 
formity. If, as often happens, a state contains cities varying greatly in 
size, or if some of the municipalities are inland and others are on the 
coast or on an important waterway, it is difficult, if not impossible, to 
frame a general code that will satisfactorily meet the needs all around ; 
and only a few states have done so. A form of government and a body 
of powers adapted to a large commercial city like Cleveland will be 
almost certain to prove a serious misfit for the great majority of cities 
in the state which are much smaller and have quite different problems. 
Conversely, if the code is drawn primarily with reference to the needs of 
the smaller places, it is likely to prove a strait-jacket for the metropolis.^ 

Probably the most satisfactory general state law designed to apply to 
all cities is the Illinois cities and villages act of 1872, under which prac- 
tically all municipalities of the state, including Chicago, were governed 
until 1904. In the latter year, a constitutional amendment empowered 
the legislature to pass special legislation relating to the government 
of Chicago, subject to a referendum of the voters of that city before 
becoming effective. Yet, in most important respects, the government of 
this second largest city in the country is still organized under the same 
law that constitutes the city charter of a score or more of small cities. 
Illinois has, however, fairly well avoided the chief defect of the general 
charter plan, i.e., rigid uniformity, by prescribing a certain minimum 
number of officials for all cities and then empowering the city coun- 
cil of each city to increase the number and to decide whether the 
new officers shall be elected or appointed. By virtue of this elastic pro- 
vision, and others, the government of Chicago has been expanded through 
action of the city council to meet the needs of a great metropolis. Never- 
theless, despite these and other liberal features of the Illinois act, not 
only Chicago but many another city in the state finds itself without 
power to do certain things that would contribute to its welfare; and 
every legislature is besieged for modifications of the general municipal 

^ See M. R. Maitbie, “Home Rule in Ohio,” Mun. Affairs^ VI, 234-244 (June, 1902). 
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law.^ Indeed, legislative sessions are frequently disrupted by the tugging 
and pulling of cities seeking grants of power from a body that is domi- 
nated by “down-state’^ representatives. 

sfaStlL The plan of classifying the cities of a state according to population 
method providing a different kind of charter for each class is a compromise 
between the two systems thus far described. The importance of taking 
into account the varying needs of cities differing in size and location is 
conceded in the provision commonly made for three or more classes. 
The legislature is left practically free to provide for each class whatever 
form of government, and to grant to the cities in a given class whatever 
corporate powers, it may see fit; but whatever governmental organiza- 
tion or corporate powers are granted to a class must be granted to all 
the cities included in that class. The legislature is thus given greater 
leeway in dealing with cities than under the general charter plan, but is 
prevented from discriminating against, or in favor of, a particular city,^ 
which is the peculiar vice of the special charter system. 

New In New York, however, where this plan was in operation until 1923, 
plan the legislature was not prohibited from passing special legislation af- 
fecting a single city or less than all the cities belonging to a certain class; 
but such special laws, before taking effect, had to be submitted to the 
mayor in the three cities of the first class,® and to the mayor and council 
in other cities. If these local authorities approved the bill, it went to the 
governor for his assent or veto ; if they disapproved, it went back to the 
legislature and had to be repassed at the same session and signed by 
the governor in order to become law. This arrangement had the merit of 
giving the cities some protection against special legislation and the local 
authorities some voice in legislation affecting their cities; ^ but it by no 
means cured the evils of special legislation.® 

Pennsyl- In New York, the classification method was expressly provided for in 
pfan^ the state constitution, and it operated as a restriction upon the freedom 

1 In point of fact, there is nowadays considerably less uniformity in Illinois city 
government than, formerly. In 1910, the cities and villages act was amended so as 
to permit cities under 200,000 population to adopt the commission form of govern- 
ment; and again, in 1921, to permit cities of 5,000 population, or less, to adopt 
commission-manager government. Sixty-six cities were in 1942 operating under 
the uniform commission-government amendment. None of the authorized small 
cities has adopted the manager form, although there are several with more than 
5,000 population that have city managers by virtue of their own city ordinances. 
It should be added that a few small cities are operating under "special charters 
granted before the adoption of the present state constitution. Cf . J. S. Stroud, “The 
Illinois Revised Cities and Villages Act,” Chicago-Kent Law Rev,, XXI, 129-155 
(Mar., 1943), 

^ xjiiiess, as sometimes happens, a class contains only a single city, e.g,, Mil- 
waukee, in the Wisconsin system. 

3 New York, Buffalo, and Rochester. 

^ In 1921, a legislative attempt to overthrow commission government in Buffalo 
was frustrated by the opportunity thus afforded the citizens to veto acts of the 
legislature. G. S. Buck, “Buffalo Insists,” Outlook, CXXVIII, 483-484 (July 20, 
T921).' ^ 

®On the operation of this system, see G. L. Schramm, “Special Legislation for 
New York Cities,” Amcr. Polit, Sd, Rev,, 102-107 (Feb., 1922). 
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of the legislature. In Pennsylvania, on the other hand, classification has 
resulted from judicial construction of the constitution, and is tanta- 
mount to an enlargement of the powers of the legislature. The Pennsyl- 
vania constitution of 1873 prohibited the legislature from passing special 
laws regulating the affairs of cities and other local-government units. 
The supreme court held that it could not have been the intention of the 
constitution's makers to burden a comparatively small inland city, like 
Scranton, with a governmental organization and corporate responsibili- 
ties primarily adapted to the needs of a great tide-water, manufacturing, 
and commercial metropolis with more than a million inhabitants, like 
Philadelphia ; or, conversely, to hamper the development and prosperity 
of Philadelphia by a general municipal code, suited to the needs of 
Scranton and applying alike to all cities in the state. As a result of this 
decision, the Pennsylvania legislature has felt free to group the cities 
of that state into three classes and to provide for each class a distinct 
type of charter. 

Like most compromises, the plan of classifying cities is not altogether 
satisfactory. Cities of the same class, even when they have approximately 
the same population, seldom have exactly the same local conditions, and 
therefore require different governmental arrangements and corporate 
powers and responsibilities. Cities, also, as they grow in population, may 
pass from one class to another, and thus be forced to change their scheme 
of government and to assume new burdens and responsibilities which to 
them may seem unnecessary.^ Moreover, where classification is not ex- 
pressly authorized or defined in the state constitution, legislatures have 
sometimes resorted to ingenious and minute subdivisions of classes, mak- 
ing it possible to enact special legislation, disguised under some general 
phraseology, for a single city. Such practices, when sustained by court 
decisions — as for a long time they were in Ohio — enable the legislature 
practically to nullify the constitutional prohibition against special legis- 
lation.^ 

The home-rule method of charter-drafting is now authorized by the 
state constitution in not fewer than twenty states.® In six additional 
ones, the legislature has given a broad grant of authority to some or all 

1 After the results of the census of 1920 became known, the city of Reading, 
Pennsylvania, was obliged to change from commission government to mayor-council 
government, merely because its population exceeded 100,000, which is the dividing 
line between cities of the second and third classes in Pennsylvania. 

2 See Mun. Ajjairs, VI, 234-244 (June, 1902). 

2 Missouri (1875), California (1879), Washington (1889), Minnesota (1896), Colo- 
rado (1902), Oregon (1906), Oklahoma (1907), Michigan (1908), Arizona, Ohio, 
Nebraska, and Texas (1912), Maryland (1915), Indiana (1921), Pennsylvania (1922), 
New York (1923), Nevada and Wisconsin (1924), Utah (1932),, and West Virginia 
(1936). See J. L. Weiner, '‘Municipal Home Rule in New York,” Cobwhia Law 
Rev., XXXVII, 557-581 (Apr., 1937); G, H. Hallett, Jr,, "Refining Home Rule for 
New York Nat. Mun.^ Rev., XXVIII, 456-457 (June, 1939) ; J. C. Peppin, 

"Municipal Home Rule in California,” Calif. Law i2eu., XXX, 1-45 (Nov., 1941), 
273-332 (Mar., 1942) ; H. T, Ice, "Municipal Home Rule in Indiana,” Ind. Law Jour., 
XVII, 375-397 (June, 1942). 
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cities to amend their charters or to adopt new ones.^ More than two 
hundred cities and villages are said to be operating under home-rule 
charters, including fifteen -of the thirty largest cities of the country. 
This plan goes farther than those just descfibed in emancipating cities 
from arbitrary legislative interference. The fundamental idea is that, 
inasmuch as the people of each city are the ones most interested in, and 
directly affected by, their municipal government and administration, 
they should have the right to draft their own charters and embody 
therein whatever plan of government they prefer, and to exercise such 
corporate powers as are not inconsistent with the constitution and gen- 
eral laws of the state. In other words, each city may make its own 
charter if it wishes to do so, just as each state is free to adopt its own 
constitution and to put therein whatever it sees fit, subject, of course, to 
the national constitution and laws. 

There are different modes of framing home-rule charters, but in most 
states the method of procedure is to elect delegates to a charter con- 
vention (or freeholders’ convention, as it is commonly called), which 
drafts a charter and submits it for ratification, much as a constitutional 
convention drafts and submits a newr state constitution. As a rule, the 
charter goes into effect when ratified by popular vote ; although in some 
states approval . by the legislature is required also. Amendments are 
usually initiated by petition and ratified by the voters. 

The home-rule plan has three or four principal merits. First, it enables 
the people of a city to have whatever form of government they consider 
best adapted to their needs. In determining, too, what is best adapted, 
they are free to experiment, and the’ results soon become knowm to a wdde 
circle of communities. Second, a genuine home-rule charter plan not only 
gives cities greater freedom in governmental organization, but confers 
upon them the right to perform any functions not forbidden by the con- 
stitution or general laws of the state. Thus relieved of the necessity of 
constantly begging the legislature for new grants of authority, each city 
is left practically free to undertake those new municipal enterprises 
which are everywhere coming to be necessary for the w^elfare of the 
community. Third, municipal home rule benefits the state legislature by 
relieving it of the necessity of considering a multitude of local questions 
which it is poorly prepared to pass upon intelligently, even if it had 
unlimited time. More freedom is thus gained for the consideration of 
matters of importance to the state as a whole. Finally, home rule stimu- 
lates greater interest of citizens in their own local government. If things 
go wuong, they cannot lay the blame upon the legislature. Their govern- 
ment may be good, bad, or indifferent, but it is what it is because the 
majority of the voters are content to have it so; in them alone resides 
the power to change conditions at any time. The plan thus serves as an 

1 Iowa (1858), Louisiana (1896), South Carolina (1899), Mississippi (190()), 
Connecticut and Florida (1915). 
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important agency in bringing home to city voters their political respon- 
sibilities in local affairs. 

An optional, or alternative, charter system has come into favor re- 
cently in a few states. This plan introduces a sort of a la carte charter 
service by incorporating in the general law of the state several standard 
types of charter providing for different forms of government, including 
the commission form, the commission-manager plan, and sundry varieties 
of the mayor-council type, and permitting each city to select for itself 
a form of government from the varieties thus offered. A New York law 
of 1914 authorizes the choice of any one of six standard types of charter. 
Massachusetts has a similar law, allowing choice among five forms. Ohio, 
North Carolina, and Virginia also have optional charter laws. Obviously, 
this alternative, or optional, charter system, with its high degree of 
flexibility, has many genuine advantages; and it is hard as yet to discern 
any serious drawbacks to it. It is designed to avoid the disadvantages of 
both a uniform municipal code and the special charter system, without 
allowing such a degree of freedom as exists under the home-rule plan. In 
this last respect, the system meets the objections of those opponents of 
municipal home rule who feel that the freedom provided for in that 
system is liable to serious abuse. 

Limitations on Municipal Freedom 

After all, it must be recognized that no one of the plans for relaxing 
legislative control makes the city entirely free. Even under the most 
thoroughgoing home-rule system, locally made charters are subject to 
the general state laws; and the legislature, if it cares to use its power, 
can encroach indefinitely upon the city^s freedom. This must inevitably 
be so; for the city is in the state, is a part of the state, and is inex- 
tricably interlocked with the state in its interests and duties. Even if the 
legislature is disposed to leave the city entirely free to deal with purely 
local matters as it desires, there is not always a clear line of demarcation 
between things which are wholly local and those which, while perhaps 
primarily local, transcend city boundaries and concern the people of 
other portions of the state. The legislature can hardly be expected to 
make such a surrender of its powers over elections, police, health pro- 
tection, methods of taxation, and school administration, for example, 
as will prevent it from intervening to restrict municipal authority in 
ways which may not be locally acceptable. Nevertheless, despite its limi- 
tations, wherever the home-rule system has been given a fair trial, it has 
greatly lessened the danger of unjustifiable legislative intermeddling in 
municipal affairs.^ 

The main object of all of these different plans of charter-framing, 

^ On the practical operation of the home-rule charter system in a dozen states, 
see a series of articles, ^‘What Municipal Home Rule Means Today,” in 
Rev., XXI (Jan.-Dee., 1932). Cf. L. A. Tanzer, ‘Tolitical Strategy Nullifies Home 
Rule in New York,” M., XXII, 16-17 (Jan., 1933). 
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except the special charter system, is to reduce to a minimum arbitrary or 
factious legislative interference with local autonomy. This end may, how- 
ever, he partially attained in a manner quite apart from any method of 
granting or obtaining charters, namely, through administrative super- 
vision over certain municipal activities by state ofiScers or boards. Begin- 
nings in this direction have already been made. Thus in New York, 
Massachusetts, and Ohio, the state civil service board is authorized to 
exercise direct supervision over the work of local civil service commis- 
sions. In order to check local abuses, several states have placed supervision 
of the enforcement of their election laws in the hands of a state official 
or board. Similarly, state boards of health or education, state finance 
departments or commissions, and state public utilities or public service 
commissions have, in a number of states, taken over in recent years many 
of the functions previously performed by the state legislature. A number 
of states go so far as to provide for state auditing of municipal accounts, 
and require the adoption of a uniform system of bookkeeping in all 
cities and the making of regular financial reports in a specified form to 
the state auditor or some other state authority. Whenever, furthermore, 
a problem of public service transcends in scope the boundaries of several 
adjacent municipalities, there is a natural tendency to call in state admin- 
istrative control. Under these circumstances, we are likely to find such 
metropolitan park, sewerage, or police boards as exist in Massachusetts, 
with authority over the metropolitan district of Boston.^ 

As a rule, state administrative supervision on these lines has proved 
far more beneficial to the cities affected by it than has legislative super- 
vision. In contrast with the amateurish, capricious, and often unintelli- 
gent regulation by the legislature, administrative control affords at least 
the opportunity for supervision by experts possessing, or in a position to 
acquire, exact knowledge of the problems with which they have to deal, 
and capable of developing a more or less consistent and permanent policy. 
The possibilities of administrative supervision have, however, only fairly 
begun to be realized. Progress is impeded by deeply rooted devotion to the 
principle of local home rule; furthermore, much of such state supervision 
as we have thus far had has been conducted through more or less inde- 
pendent and uncorrelated administrative boards or commissions, whose 
effectiveness is frequently impaired by the influence of political con- 
siderations. 

With a view to unifying and harmonizing administrative supervision, 
and providing a body to advise municipal authorities in numerous mat- 
ters, it has been urged that each state create a department of municipal 

yi- See R. A. Atkins, “Half-Gentury — ^Half Measure,” Nat. Mun, Rev., JDLXlll, 
117-122 (Mar., 1944). Cf. J. Bauer. “Hartford Metropolitan Needs Served by Water, 
Sewage Board” [sic], tfoR, XXXII, 477-481 (Oct, 1943); “City Utilities Serve 
Neiglibors,” ibid., ZXXIII, 342-349 (July, 1944) ; “Utilities Organized by Districts,” 
ibid., XXXIII, 396-402 (Sept., 1944) ; “How to Set Up Utility Districts,” ibid., 
XXXHl, 462-468 (Oct, 1944). 


927 


THE CITY AND ITS CHARTEE 

affairs, or of local government, whose function it would be (1) to secure 
a general unified system of municipal government, subject to variations 
to suit the needs of different localities; (2) to secure the employment of 
skilled legal, financial, engineering, and medical advisers on all aspects 
of municipal administration; (3) to link up public health and educa- 
tional activities with other vitally related functions, such as city-plan- 
ning, housing, and recreational facilities; (4) to bring about the proper 
control of local finances and public utilities; (5) to facilitate closer co- 
operation between adjacent cities having common problems; and (6) to 
render valuable service to all cities in the state by conducting expert 
investigations and giving free expert advice from a central government.^ 
Small cities, in particular, are not likely to be in a position to employ 
either officials or advisers of top capacity, and on that account are the 
more easily led into error and wasteful expenditure. Many of their local 
problems are essentially similar; yet they commonly act independently, 
and often in complete ignorance of the experience of other municipali- 
ties.^ It would seem that they should profit greatly from the sort of 
central agency suggested. 
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CHAPTER XLIX 


THE MAYOR- COUNCIL TYPE OF CITY GOVERNMENT 

In whichever of the ways enumerated above a city obtains its charter^ 
the scheme of government that it will have is almost certain to conform 
to one of three distinct types: mayor-council, commission, and council- 
manager. The principal features of the first type will be described 
in the present chapter; those of the second and third types, in the chap- 
ter immediately following. The mayor-council form, still found in more 
than three-fifths of all cities of more than five thousand inhabitants,^ is 
based on the time-honored doctrine of separation of powers ; and its most 
distinguishing feature is the conspicuous and influential position assigned 
to the chief executive. This chief executive is the mayor, who, accordingly, 
will first occupy our attention. 

The Office of Mayor 

American mayors are uniformly elected by direct popular vote-— never 
by the council, as in Great Britain and France.^ Their terms range from 
one year in some of the smaller cities, especially in New England, up to 
five years; in the largest cities, a.gr., New York, Chicago, Philadelphia, 
Los Angeles, and Detroit, the term is four years, but elsewhere it is most 
commonly two years. Mayors generally receive some compensation for 
their services, varying from a mere nominal sum in small places up to 
$12,000 in Philadelphia, $18,000 in Chicago, $20,000 in Boston, and 
$25,000 in New York. In New York, Chicago, and Boston, the mayor’s 
salary equals or exceeds that of the governor of the respective states. 

As the city’s chief executive, the mayor is expected to enforce the 
‘ordinances or local laws passed by the city council and to maintain order. 
He represents the city in its dealings with other municipalities and upon 
cerenaonial occasions. He is sometimes given the right to pardon violators 
of municipal ordinances. He may also exercise more or less general 
supervision over the work of the various city departments,® although in 
practice the importance of this function depends on his power to appoint 
and remove department heads. The tendency in charter revisions where 
the mayor-council type of government has been retained is to increase the 

1 The plan predominates especially among cities of over 500,000 population, Wash- 
ington, r>. G., being one of the exceptions. For the latter, a special form of govern- 
ment is provided by national authority. See pp. 713-714 above. 

^Except in some commission or council-manager cities. See pp. 942, 047, below. 
On the position of the mayor in British and French cities, see W. B. Munro, The 
Government of European Cities (rev. ed., New York, 1927), 132-136, 285-303. 

s in isfew York, the mayor is permitted to appoint a deputy mayor, who performs 
many of the routine duties of the office. 
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mayor's power and responsibility in appointments and removals. In the 
great majority of cities, how^ever, his appointments do not take effect 
until after being approved by the council Originally designed to check 
possible abuse of the appointing power by an unscrupulous mayor, this 
latter requirement has in practice often facilitated the shifting of respon- 
sibility for bad appointments back and forth between the mayor and 
the council, and has furnished the occasion for many malodorous political 
trades between the mayor or his friends and political factions represented 
in the council The best plan is rather to concentrate in the mayor full 
authority and responsibility for appointing department heads, as is now 
done in New York ^ and a few other places. 

In the national government, the president, as we have seen, may 
remove officials without any action on the part of the Senate, even 
though the consent of that body was necessary for the original appoint- 
ment.^ Many cities, however, not only require councilmanic confirmation 
of appointments, but make the councils consent necessary to removals 
also. This, of course, greatly reduces the effectiveness of the mayor's re- 
moving power, correspondingly diminishes his responsibility for the proper 
conduct of the city administration, and is sometimes a serious obstacle to 
the introduction of needed reforms; and the tendency in recent charters 
has been to discard this feature, along with councilmanic confirmation of 
appointments. Where the power of removal resides in the mayor alone, he 
is in a position not only to supervise, but to control, all departments of 
the city government.^ 

Closely related to the mayor^s power over the administrative depart- 
ments is the part which he frequently, although not in a majority of 
cities, plays in the preparation of the annual budget or financial program. 
This work used to be an exclusive function of the council, and in most 
cities it is still performed by a committee of that body ; but in an increas- 
ing number of places the budget is now drawn up by the mayor alone.*^ 
Where this system prevails, as in Boston, no proposal to spend the 
city's money can legally be considered by the council unless it emanates' 
from the mayor; all that the council can do is to reduce or strike out 
recommended appropriations. In New York City, the budget is prepared 
by the director of the budget and the mayor. It is then submitted to the 
board of estimate and apportionment, which has the right to increase, 
decrease, omit, or add items; and after adoption by the board, it goes to 
the council, which in turn has the right to reduce or omit any item. The 

^ Ib. practice, however, the mayor’s power of appointment in New York City is 
restricted in numerous legal and extra-legal ways. See E. Harvier, '‘Mayor Limited 
in Appointments,” F. Times, Jan. 3, 1926. 

2 See pp. 358-361 above. 

^Xn some states, e.g., Ohio, mayors may be removed by the governor for cause. 
See W. H. Edwards, “Governor Donahey and the Ohio Mayors,” Nat. Mun, Rev.j 
XIII, 350-356 (June, 1924). 

^ D. C. Sowers, “Our City Councils: Denver — the Lengthened Shadow of th® 
Mayor” 550-553 (Oci, 1924). 
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mayor’s veto of omission or reduction has the effect of reinstating the 
item in the budget; but such veto may be overcome by a three-fourths 
vote of the entire coimcil. 

Furthermore, the mayor presides in council meetings in cities of Illi- 
nois and of some other states; and everywhere he is given a direct share 
in the enactment of such local legislation as is authorized by the city 
charter. He transmits to the council messages and recommendations, to- 
gether with the reports of various city officials; and he may prevent or 
delay the enactment of ordinances (including the granting of franchises) 
by use of the veto power, although his veto may usually be overruled by 
a two-thirds or three-fourths vote. Where the veto extends to separate 
items in appropriation bills, the mayor is able to prevent or check waste 
and extravagance, if he will. Although much more frequently exercised 
than the veto of the governor or the president, the mayor’s veto has not 
contributed greatly to the efficiency of our city governments.^ 

The City Council 

In marked contrast, but contemporaneous, with the rise of the mayor- 
alty in American cities has been the decline of the lawmaking branch, 
commonly known as the council or board of aldermen ; - and it is inter- 
esting to observe, in passing, that these two tendencies in municipal 
affairs — ^the exaltation of the chief executive and the decline of the legis- 
lative branch in popular confidence and esteem — almost exactly syn- 
chronize with similar tendencies in the state and national governments. 
Why the council, which completely overshadowed the mayor and domi- 
nated the entire city administration before 1850, and still exercises 
important legislative powers, should today almost everywhere enjoy only 
a modicum of popular respect is explained partly by the decline in the 
caliber ’of councilmen which set in about the middle of the nineteenth 
century. Few facts connected with the mayor-council type of government 
are more to be regretted than that the council, with all its potentialities, 
should have so degenerated in many cities as to become a byword among 
the best citizens. It is truly ^^the lowest rung in the ladder of American 
public life,” and, unfortunately, few of its members ever manage to rise 
above that rung; whereas it ought to be — as it often is in Great Britain 
' — at once the starting-point and the incentive for long, useful, and con- 
spicuous public careers. 

This decline of the council has been caused ..also in large measure by 
the district, or ward, system of electing its members, which formerly 
■^as general throughout «the country. At the present time, councilmen are 
not chosen according to any uniform plan. Nevertheless, even today a 

^For sketches of recent mayors, see list of articles in 5th edition (1935) of this 
book, p. 836, note 1; and Nat. Mun. Eev., XXXlll, 5-10 (Jan., 1944). 

2 In Great Britain, the council is the most important organ of municipal gov- 
ernment. See W. B. Munro, The Government of European Cities (rev. ed.), Chaps. 
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very common method used is that of election by wards, the city being 
divided into areas each of which elects one or two coimcilmen.^ Except 
perhaps in the smaller cities, the ward plan has been productive of more 
evil than good, and a considerable number of cities have abolished it and 
substituted election on a general ticket, giving every voter a voice in the 
selection of all councilmen.^ Although an improvement upon the ward 
system, election at large is not without drawbacks, especially in large 
cities. Combinations of the two systems are found in many cities, a small 
proportion of the councilmen being elected from the city at large, leaving 
the majority to be chosen by wards.® ** 

There is no uniformity of size among city councils; seldom, indeed, 
outside of Illinois does the size of the council bear any definite rela- 
tion to the size of the city.*^ New York has a council of seventeen mem- 
bers;^ Chicago has a council reduced in 1920 from seventy to fifty 
members; and the number elsewhere runs downward all the way to nine, 
even in such large cities as Denver, Detroit, Seattle, and Pittsburgh.® 
Some councils, furthermore, are organized on a unicameral, and others 
on a bicameral, basis. The single-chamber council is found in. a majority 
of cities, especially those with a population of less than thirty thousand. 
Many cities that once employed the bicameral plan long since abandoned 
it, the latest large ones to do so being Providence, St. Louis, Philadelphia, 
and Baltimore. Today, none of our twenty-five largest cities adheres to 
it; ^ and no city that has once discarded it has ever gone back to it. For 
it has few, if any, advantages that are not more than offset by the fric- 
tion frequently arising between the two chambers, by the resulting delays, 
and by the increased opportunities for chicanery and corruption.® 


^By necessitating the division of a city into councilmanic districts, the ward 
- system has sometimes led to gerrymanders. See p. 254 above, and R. C. Spencer, 
“Death of a Gerrymander,” Nat. Mun. Rev., XXVII, 249-253 (May, 1938). 

2 St. Louis, in 1941, abandoned the general ticket and reverted to the ward system, 
s Eleven cities, including New York and Cincinnati, elect their councils by pro- 
portional representation. For the hst, see p. 215, note 3, above. 

^ In Illinois, the number of council members is graduated by law according to 
population. 

® Until 1938, the New York board of aldermen consisted of the president of the 
board, elected by the voters of the city at large, the five borough presidents (one 
elected in each borough), and sixty-five aldermen elected from single-member dis- 
tricts. A very frank opinion of -the board of aldermen is expressed by a woman 
member of the board, Mrs. Ruth Pratt, in “Men Are Bad Housekeepers,” Harper's 
Mag., CLIV, 682-688 (May, 1927). Cf. C. MacKenzie, “A Portrait of the New York 
Alderman,” N. Y. Times, Jm. 30, 1934. Under the charter which took effect on 
Januaiy 1, 1938, the council now (1945) consists of one member from each borough 
for every 75,000 votes cast, and all are elected by* proportional representation. 

® Most commission-governed cities have councils, or commissions, of five members. 
^ tfntil 1938, the board of estimate and apportionment in New York City served 
as a second chamber in the enactment of “local laws.” Under the hew charter, its 
approval is required only for the budget and for a few council enactments. See 
J. Mc(^oldrick, “New York City— the Eclipse of the Aldermen,” Mat. 

XIV, 360-368 (June, 1925) ; R. Forbes, “The Municipal Assembly— New Yorks Home 
Rule Legislature, ihzcf., XVIII, 632-634 (Oct., 1929). y ' ' \ 

® In 1917, twenty-four cities of more than 25,000 population had bicameral councils. 
At present (1945) , it is estimated that only sixteen have them, including Springfield 
and Worcester, Mass., Atlanta, Ga., and Richmond, Va. 
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Legisia- Tlic primary function of the council is to give formal expression to 
ordV the legislative will of the city through the enactment of local laws called 
power ordinances.^ The scope of this ordinance power is always set forth in 
more or less detail in the city charter or the state municipal code; and 
no exercise thereof is valid which is not clearly authorized by, or implied 
in, some provision of the charter or code, or which is inconsistent with 
any state statute or any provision of the state or national constitution. 
City ordinances fall into two main classes.^ The first are called contrac- 
tual ordinances, because they grant special favors, privileges, or fran- 
chises, which, if accepted by the grantee, set up a contractual relation 
between the city and certain private persons or corporations — a relation 
that can be changed legally only with the consent of both parties. In 
this class are included franchise grants to railroads, warehouse companies, 
street railways, express, telephone, and telegraph companies, electric- 
lighting, gas, and central-heating companies, and sometimes also water- 
supply companies. 

The second class comprises purely legislative ordinances; and of these 
there are several kinds ; (1) ordinances relating to the organization of 
the city government, filling in the details which the charter leaves to be 
supplied; (2) ordinances having to do with financial matters, e.g,, impos- 
ing taxes and license fees for certain occupations, authorizing loans, and 
making appropriations for municipal purposes; (3) ordinances initiating 
public improvements (often involving the exercise of the right of emi- 
nent domain), such as street-openings, widening and paving streets, lay- 
ing a sewerage system, the erection of public buildings, the laying out of 
parks and playgrounds, and the installation of a water supply; (4) ordi- 
nances regulating the use and lighting of streets and public places; 
(5) ordinances regulating the construction of buildings and billboards, 
usually called the building code; (6) ordinances constituting the sani- 
tary code, including regulations for the disposal of all forms of waste, 
street and alley- cleaning, drainage and plumbing requirements, milk 
distribution and food inspection, and quarantining communicable dis- 
eases; (7) ordinances protecting the public safety and morals by re- 
stricting the sale of liquor, fire-arms, and fire-works, censoring theaters 
and moving-picture exhibitions, and suppressing gambling and vice; 
(8) ordinances regulating public utility corporations by fixing rates, 
prescribing equipment, and controlling service. Unlike contractual ordi- 
nances, legislative ordinances are subject to modification or repeal inde- 
pendently by the council. 

The legislative authority of a city, however, is not vested exclusively 
in the council. Certain administrative bodies, such as the board of health, 
or the fire department — ^^even single officers— are often empowered to- 

1 On tlae internal organization of councils, see E. A. Cottrell, “City Council Organi- 
zation,” P^6. Management, XVII, 95-98 (Aug., 1935). 

^Under the enactments by the New York City council are termed 

“local laws,’/ and not “ordinaDces.” y ^ 
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■prescribe rules within their respective fields of jurisdiction. Such rules 
are called “regulations/^ in order to distinguish them from ordinances. But 
they are generally of the same legal force as ordinances, subject to the 
same restrictions, and no less binding upon all citizens. 

Adminktrative Activities and Organization 

Although covering many pages in the average municipal charter and 
bulking large in the public eye, the legislative function of city govern- 
nient is much less important than the work of the administrative depart- 
ments, It is the departments that manage the multifold, and sometimes 
highly technical, public services rendered by the modern municipality, 
and carry oh the daily routine of municipal business. They attend, for 
example, to the collection and disbursement of the city revenues, the 
negotiation and retirement of city loans, the organization, training, and 
daily work of the members of the police force and the fire department, 
the construction and engineering operations of the department of public 
works, the enforcement of health, building, and fire regulations ; and they 
carry on a multitude of other activities which more or less directly affect 
the safety, comfort, and general well-being of every citizen. This admin- 
istrative work is often given scant publicity in the newspapers, and the 
average city dweller knows too little about it. On the other hand, political 
machines and special interests are fully aware of its political and 
pecuniary possibilities, and often resort to desperate and corrupt expe- 
dients in order to control it. Older city charters usually made scant 
provision for departmental organization and functions, but later ones 
almost always deal with the matter adequately.^ 

In number, names, and organization of administrative departments, 
as in so many other respects, there is a general lack of uniformity. In 
most commission-governed cities, all the varied municipal activities are 
compressed, and sometimes cramped, into no more than five departments. 
But from this the number runs, in cities generally, to some thirty in 
Chicago and Boston, with formerly as many as forty in New York.^ 
Like the size of the council, the number of departments bears little or 
no relation to the population of the city. In places, however, of moderate 
size — say from thirty thousand to one hundred thousand — one is almost 
certain to find at least six departments, somewhat as follows: (1) a law 
department, headed by the corporation counsel or city attorney, and 

1 On. departmental organization and activities, see T. H. Eeed, Municipal Manage--. 
meni (New York, 1941), Chaps, v-vii; W. B. Munro, Municipal Administration 
(New York, 1934), Chaps, vi, viii, xxiv, xxxii, xxxiv, etc. Administrative organiza- 
tion in British cities is dealt with in the latter author’s Government of European 
Ciiics (rev. ed., 1927), Chap. VIII. 

2 See H. Stone, Governmental Organization Within Greater New Yorh^ with chart 
of organization (3rd ed., New York, 1931). Under the 1938 charter, the number of 
departments has been considerably reduced. On departmental organization, see F. H, 
La Gnavdia., New York City Advancing (New York, 1937); E. B. Eankin, Guide to 
the Municipal Government— -City of New York (5th ed., Brooklyn, 1942). On the 
new administrative code, see Nat. Mun. Rev., XXVII, 92-99 (Feb., 1938). 
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charged with giving legal advice to the mayor, council, and all city 
departments, prosecuting and defending suits brought by or against the 
city, drawing up or approving all city contracts, and drafting municipal 
ordinances; (2) a department of finance, commonly including the offices 
of city treasurer, city comptroller, auditor, and tax assessors or col- 
lectors; (3) a department of public safety, including the machinery 
of fire, police, health, and building administration; (4) a department of 
public works — ^usually the largest of all — ^with subdivisions or bureaus 
attending to the care of streets, public buildings, parks and playgrounds, 
sewerage and water systems, and practically all the engineering work 
of the city; (5) a health department, charged with enforcement of the 
provisions of the sanitary code; and (6) a department of education — 
although in numerous cities the administration of school and library 
affairs is handled by more or less independent school or library boards, 
chosen by popular vote or appointed by the ma^mr. 

Single In early times, and well down toward the Civil War, the various ad- 
plural ministrative departments or services were presided over by committees 
heads council; and in English boroughs this plan still persists and gives 

general satisfaction. On this side of the Atlantic, however, the arrange- 
ment broke down, and in its place emerged another distinctive feature 
of American municipal government, namely, administrative departments 
legally independent of the council, and presided over by persons who 
seldom are chosen by the council and never are members thereof.^ At 
the head of departments in which promptness of decision, maintenance 
of discipline, and capacity for vigorous action are the qualities most 
needed, e.g., the police and fire departments, one finds, ordinarily, a 
single commissioner. On the other hand, those activities which entail 
discussion, deliberation, and decision of matters in which the differing 
views, and perhaps conflicting interests, of various racial, religious, or 
other local factors are involved, e.g,, school and library administration 
and welfare and recreational work, are usually in charge of a board or 
commission. No city finds it wise or expedient to adhere to either of these 
arrangements to the entire exclusion of the other; each type of organiza- 
tion has its strong points and its limitations.^ 
feiecin^ In the Selection of department heads, different methods are employed, 
depart-" and in few cities is any one method followed exclusively. Popular elec- 
heads tion, as in the case of the comptroller in New York, Philadelphia, and 
other cities, is probably the least satisfactory of all. Election of some 
heads by the council prevails in many cities.^ Appointment by state au- 
thorities is comparatively rare, and in theory is hardly less satisfactory 

^ In Alabama, however, fifty-eight of the seventy mayor-council cities continue to 
administer their affairs through a system of standing council committees. Mun. 
Rev., XXIX, 101-1G2 (Feb., 1940).; / 

2 In Los Angeles, boards or commissions are at the head of all major administrative 
departments. 

s See Anon., “The Selection of City Administrative OfiScials,’^ Aai, Mun* Rev,, 
XXVII, 536-542 (Nov., 1938). 
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than popular election; although in Boston, St. Louis, and Baltimore, 
where the head of the police department is selected in this way, a better 
type of official has been secured than formerly through local action. 
In some cities, notably Philadelphia and Pittsburgh, school or park boards 
are appointed by the judges of the local courts, a method which, theo- 
retically at least, has little to commend it. A few cities, of which New 
York, Boston, and San Francisco are the most conspicuous examples, 
have given the mayor power to appoint most department heads, with- 
out requiring counciliar, or other, confirmation. In the great majority, 
however, that oflBcial appoints only with council approval. Because 
of the unfortunate effect which political considerations have too often 
had upon the choice of department heads, with consequent impairment 
of administrative efficiency, civil service reformers advocate selection 
under a system of competitive examinations. As yet, however, no city has 
employed this method to any considerable extent in filling these higher 
positions; although for the selection of subordinates, including bureau 
chiefs and the great mass of clerical and technical employees, and even 
laborers, competitive examinations are widely used, yielding results far 
superior to those of the old spoils system, in which administrative effi- 
ciency and the city’s welfare were considerations entirely secondary to 
political influence and rewards. Indeed, the merit system has made much 
greater progress in the field of municipal than in that of state adminis- 
tration.^ 

The mayor-council form of government is sometimes referred to as 
the federal type of city government, because, first appearing in Balti- 
more in 1796 and in Detroit about ten years later, and hence soon after 
the adoption of the federal constitution, at a number of points its organi- 
zation bears striking resemblance to that of the national government. The 
evidence, however, of direct '^influence of the federal analogy,” as it has 
been called, is not altogether convincing, in view of the fact that there 
is almost, if not quite, as much similarity between the mayor-council type 
and the constitutional arrangements of the several states; so that it is 
difficult to determine whether the national government or the ■ state gov- 
ernment exerted the greater influence.^ In any event, upwards of a thou- 


^ In. 1940, a total of 850 cities were operating under the merit system, although in 
numerous instances applying only to the police and fire departments. Cf. NaL Mun. 
Rev., XXIX, 613-614 (Sept., 1940). The latest large city to adopt the system was 
St. Louis, in September, 1941. See A. F. Macdonald, American City Government and 
Administration (3rd ed., 1941) , Chap, xxv; W. B. Munro, Municipal Government and 
Administration, II, Chap, xxiv; International City Managers Association, 

Personnel Administration (Chicago, 1943); C. L. Larsen, ^‘Cleveland’s Merit System 
for Unskilled Labor, » iVat. Muti. Bet;., XXXI, 595-598 (Dec., 1942); E. B. Shils, 
^Philadelphia Streamlines Personnel Plans,’' ibid., ,'KKXll, 367-372 (July, 1943). 
Cf. R. N. Baldwin et al., “Have Public Employees the Right to Strike?,” thid., 
XXX, 518-528 (Sept., 194i). For the further training of all grades of officials after 
appointment, New York has a Municipal Training Institute. See Amer, PoliU Sa*. 
Bet;., XXIX, 648-6P (Aug., 1935). 

2 On the “influence of the federal analogy,” compare W. B. Munro, Municipal 
Government and Adminstration, 1, 93, 103, and H. L. McBain, “Evolution of Types 
of City Government in the United States,” Nat. Mttn. Bet;., VI, 19-30 (Jan., 1917). 
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sand cities in the United States have become convinced during the past 

three or four decades that — however well suited to the needs of the j 

national government, and even of- the state governments — checks and ; 

balances, divided responsibility and authority, and bicameral legislatures 

serve no useful purpose in modern city government. The forms of organi- j 

zation which have rapidly displaced the mayor-council type will be ! 

I described in the following chapter. 
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CHAPTER L 


COMMISSIOK AND MANAGER GOVERNMENT 

The fundamental defect of the mayor-council plan of city government 
is the division of authority and consequent scattering of responsibility. 
Legislative authority is divided between the council and the mayor, and 
each may, with some show of right, claim that the ultimate responsibility 
rests with the other. In administration, likewise, authority is diffused 
and responsibility scattered. Administrative functions are placed in the 
hands of a group of officials separate and distinct from the legislative 
body, and formal contacts between the two arise only when the council 
is called upon to confirm the appointment of department heads by the 
mayor, to vote the annual appropriations for the work of the departments, 
and to pass ordinances creating, reorganizing, or abolishing departments. 
Because of their joint participation (usually) in the selection of depart- 
ment heads, the mayor and council divide responsibility for the efficiency 
or lack of efficiency in the city^s administrative services. As the legisla- 
tive body, the council has no legal, right to meddle with the details of 
city administration. In practice, however, few city activities are found 
to be outside the sphere of councilmanic influence. Over and over it has 
proved that the body which provides the money to carry on depart- 
mental activities will, in one way or another, have something to say 
concerning the expenditure of its appropriations. 

The foregoing defects seem to be inherent in, if not inseparable from, 
the system of checks and balances, ^^another name for which is friction, 
confusion, and irresponsibility.’^ But there are certain other shortcom- 
ings which, although not fundamental and inherent, are almost uni- 
versally associated with the mayor-council form. In the first place, the 
council is often a touch larger body than is necessary in order to repre- 
sent the various elements in the city and to transact the city’s legislative 
business satisfactorily. Where the bicameral plan persists, the division 
of authority and responsibility is carried still farther; and the ordinary 
citizen is usually completely in the dark as to who is to blame for what 
passes the council or is smothered in committee. In almost every mayor- 
council city, there is, also, an unnecessarily large number of elective 
officers who have purely routine functions, all, or practically all, minutely 
prescribed by, state law or city ordinance. To these defects, moreover, 
must be added the evils arising from the widely used ward system of 
electing members of the council, from their nomination and election by 
a cumbersome and expensive partisan primary and election system, from 
the absence of any method of quickly removing unsatisfactory officials 
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from office, from the inability of the people to secure needed ordinances 
if the council fails to enact them, and from the absence of any popular 
veto upon legislative acts of the mayor and council which may be con- 
trary to the best interests of the community. 

Not a few cities, attributing the unsatisfactory character of their 
government merely or mainly to these incidental defects, have simply 
lopped off one or more of them; or, more rarely, have attempted to graft 
upon the old stock some of the newer political devices. Thus many cities 
have (a) reduced the size of the council and the number of elective offi- 
cials, or (b) abolished one branch of their bicameral council, or (c) re- 
placed the ward system with election at large, or (d) discontinued 
partisan primaries and substituted either nomination by petition or non- 
partisan primaries and elections, or (e) concentrated the appointing 
power in the mayor, or (f) authorized a popular referendum in the case 
of all franchise ordinances, or (g) provided for the popular initiative 
and referendum in connection’ with other ordinances,^ or even (h) , in a 
few cases, adopted the recall.^ Such piecemeal reforms have often pro- 
duced good results ; but they do not go to the root of some of the most 
serious municipal ills. 


Commission Government 

Recognizing this fact, eight hundred or more cities have openly repu- 
diated the old doctrine of separation of powers, with its checks and 
balances, divided authority, and diffused and diluted responsibility, and 
have 'substituted therefor either the commission or the manager form 
of government; and the number doing this is gradually increasing. The 
actual beginning of commission government was in Galveston in 1900 
and Des Moines in 1907, and the plan — now authorized by law in all 
states except New Hampshire, Vermont, Rhode Island, and Delaware — 
has been tried in almost a hundred cities of more than 30,000 inhabitants, 
including seven with populations in excess of 200,000, i,e., Buffalo, New 
Orleans, Jersey City, Newark, St. Paul, Oakland, and Portland, Oregon.^ 
In 1943, it was in use in a total of 328 cities of over 5,000. 

Commission government involves greatly simplified machinery. In 
place of a bicameral council, or the large and unwieldy single chamber, 
in place of a mayor and a .council each having some of the powers which 

^ The latest (1938) New York City charter provides for a restricted iEitiative and 
referendum for charter amendments and other fundamentar measures. See W. W, 
Grouch, “The Initiative and Referendum in Cities,” Amet. Polit, Sd. Rev.^ XXXVII, 
491-504 (June, 1943); J. M. Selig, “San Francisco Voters Prove Sound ‘Lawmakers',” 
NaL Mun. Rev.-^Xll, ^ 

1931 ^ Mayor Edwards was recalled in Seattle, See J. P, Harris, “Politics 
and Seattle’s Municipal Light System,” Nat, Mun. XX, 407-412 (July, 1931), 
An election for the recall of Mayor Bowles was held in Detroit in September, 1930, 
resulting in his removal. See ibid,, XIX, 563-564 (Aug., 1930). See, also p. 941, note 3, 
below. Mayor Frank Shaw was recalled in Los Angeles in September, 1938. 

^ 3 Buffalo, however, abandoned it in 1927, as did Oakland in 1931, Experiments on 
similar lines were tried in New Orleans in 1870-82, in Mobile in 1873-87, and in 
MATYinhiR in 187M1 but in that earlier neriod the idea did not take hold 
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belong primarily to the other and each serving as a check upon the other, 
in place of theoretically separate and independent legislative and ad- 
ministrative departments, one finds a small commission, consisting usually 
of five members elected on a general ticket and made conspicuous by the 
i, smallness of their number and the abolition of most of the remaining 

elective municipal offices. In this commission are concentrated all of the 
legislative, and most of the administrative, authority of the city govern- 
ment. As the legislative body, the commission has the ordinance power 
|i enjoyed by the council in the mayor-council cities, including the right to 

fix the tax rate and pass the annual appropriation bills. As an admin- 
I istrative body, it exercises all of the administrative authority which in 

A mayor-council cities is shared by the mayor, administrative departments, 

and council. Each member serves as head of one of the five departments 
into which the administrative work is usually divided; and the commis- 
sion as a w’hole appoints the subordinate officials unless the selection 
has been left to individual commissioners or to a special civil service 
commission. In brief, the essence of commission government is the thor- 
oughgoing fusion of legislative and executive functions, accompanied by 
) a complete centralization of responsibility, in the hands of a very small 

group of relatively conspicuous officials. 

The foregoing constitute the essential features of the commission inci- 

^ a , . dental 

system. But, in addition to them, certain non-essential or incidental features 
features almost invariably appear and contribute in no small measure 
to such success as the plan has achieved. For example, almost everywhere 
. the ward system has been abolished and the members of the commission 

are elected from the entire city — an arrangement which helps to make 
the office of commissioner more conspicuous and attractive.^ Moreover, 
candidates for the commission are generally nominated either by petition 
^ or by non-partisan primary With such extensive powers vested in a small 

! group, it is wise for the public to retain means of direct and prompt 

i control over the commissioners. To this end, provision is made in prac- 

4 tically all commission-governed cities outside of Pennsylvania for the 

j recall of an unsatisfactory commissioner, and of any other elective 

' officers, by means of a special election before the expiration of the term 

i of office.® Another common safeguard is the initiative and referendum, 

I for use in connection with the enactment of ordinances. Each of these 

I ' ; 

I ^In the largest cities, the general ticket system, i,e., election at large, is open to 

! serious objections, and election from a few large districts seems preferable. ^ 

If 2 Commission-governed cities in Pennsylvania had non-partisan nominations and 

elections from 1913 to 1919, when partisan elections were restored, 
i sSee E. A Mason, “Learning to Use the RecaiF^ [in Td^como^ly Nat, Mun. Mev., 

! I, 659-661 (Oct., 1912) ; F. S. Fitzpatrick, *^Some Recent Uses of the Recall” Cin | 

Oakland and Nashville], ibid., V, 384-387 (July, 1916) ; F. N, Shannonhouse, '^How 
the Recall Worked in Charlotte,” ibid., IX, 3-5 (Jan., 1920) ; A. L. Carlson, “The 
Recall in Sioux City, Iowa,” ibid., IX, 699-702 (Nov,, 1920). _ On the recaH in Cali- 
fornia, see F. L. Bird and F. M. Ryan, The Recall of Public Offlcers (New Yovk, 

1930), Chaps, iv-vii; W. B. Mimro, “Pasadena Uses the Rec&ll” Nat, Mun. Rev., 

T XXI, 161-167 (Mar., 1932). 
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features has contributed something to the improved civic conditions 
which have usually followed the adoption of the commission system. It 
should, however, be clearly understood that, with the possible exception 
of the initiative and referendum, they are neither essential nor peculiar 
to the commission form of government, and that any mayor-council city 
can make use of them, as some do, without adopting the commission 
plan. 

In their laws authorising the commission system, most states have 
rather closely followed the so-called Des Moines plan. There is, however, 
naturally, a great amount of variation of detail, and some differences 
appear in relatively important features. The term for which members 
of the commission are elected is commonly two or four years, the usual 
arrangement being for three members to be chosen at one election and 
two at the next. The method of assigning administrative departments 
to the various members of the commission also varies, most cities follow- 
ing the original Des Moines plan, which permits the commissioners them- 
selves to make the assignment by a majority vote. In a considerable 
number of scattered cities, however, each candidate for the commission 
has his name placed on the ballot as a candidate for the headship of a 
particular department, and is elected by the people to take charge of that 
department. 

In almost all cases, a mayor is still provided for. As a rule, he is 
elected directly to the office by popular vote, although in a few cities the 
commissioner who receives the highest popular vote automatically be- 
comes mayor; in New Jersey and Nebraska, the commissioners select one 
of their own number. In any event, far from being the ^‘too conspicuous 
and overburdened mayor’^ found in so many cities, he is little more than 
first among equals. He wields no veto power; as mayor, he usually 
has no appointing power; he has no independent power of removal. He 
is, to be sure, the nominal head of the city government, and on cere- 
monial occasions he acts as such. But of actual authority, he has little or 
none beyond that of each of his colleagues. 

Defects of the Commission System 

The commission plan has much to commend it. It is, however, not 
satisfactory in all respects; and after trying it, perhaps ten per cent of 
the cities adopting it have reverted to the mayor-council form. There 
is often haziness as to the place which the commission is actually to fill 
in the conduct of the city^s affairs. Should the individuals on the com- 
mission serve merely as members of a general supervisory body, each 
oyerseemg in a general way the administration of a particular depart- 
naent, as in the original Galveston plan? Or should they become active 
directors and devote most of their , time to the business of their respective 
departmeixts, as under the present Dos Moines plan? Commission-gov- 
erned cities are by no means in agreement upon this point. 
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Perhaps the most serious defect in commission government lies in 
the fact that it does not carry the concentration of authority and 
responsibility to its logical conclusion, but leaves them divided among 
the five persons who usually compose the commission. A five-headed 
administrative system, even supposing each, head to be a genuine expert, 
makes attainment of the highest efficiency difficult, if not impossible. 
Friction is certain to arise sooner or later, and from one cause if not 
from another. A single commissioner, for example, may stubbornly ad- 
here to a policy of his own which is disapproved by his colleagues; or 
he may find himself forced by them to adopt a policy to which he is 
strongly opposed. What is lacking in all cities governed by the simple 
commission— and this is an inherent, defect of the system — is an apex to 
the administration which will insure leadership, teamwork, and a proper 
degree of subordination — qualities which are as essential to efficient ad- 
ministration as is individual expertness. 

Another important, although incidental, defect of commission-govern- 
ment laws or charters is their stress, as a rule, upon the political, rather 
than the administrative, side of city government. Sections relating to 
nominations, primaries, forms of ballot, number and function of com- 
missioners, and the initiative, referendum, and recall are apt to’ be very 
ample, while comparatively scant attention is given to administrative 
provisions which would be of the greatest help in bringing the business 
methods of the city up to the level of those of the best private business 
corporations. It is common to find, for example, inadequate provision for 
scientific budget-making, for modern methods of accounting and report- 
ing, for centralized purchasing, or for numerous other important business 
details. The seriousness of these omissions appears when one remembers 
that most of the commission’s work relates to matters of routine business, 
differing but slightly, if at all, from the ordinary operations of any 
large business concern. In fact, the modern city is essentially a great 
business enterprise, combining with the primary governmental functions 
of protecting health, life, and property the work of a construction com- 
pany, of a purveyor of water, of an accounting, auditing, and purchasing 
institution, and of the people’s agent in dealing with public service 
corporations. For the proper and efficient handling of Such business activi- 
ties, commission government can no more spontaneously generate sound 
business methods than can mayor-council government. 

In view of these shortcomings, one may well be surprised at the de- 
gree of success which the commission system has attained in most places 
where it has been tried. The explanation is to be found in certain very 
obvious merits that have, repeatedly offset the system’s inherent weak- 
nesses. There is a marked simplification of governmental machinery in 
comparison with what is usually found in mayor-council cities; expedi- 
tious handling of city business is facilitated; the introduction of more 
businesslike methods is encouraged, even though not insured; the con- 
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spicuous position of, and the large authority vested in, the commission 
have served in some instances to attract into the city^s service men of 
higher caliber than were found in the old type of city council; the fusion 
of the taxing and appropriating powers in the same small group tends to 
produce greater care and circumspection in making appropriations and 
preventing departmental deficits. To these general advantages might be 
added a long list of benefits which have appeared here and there in 
individual cities and under peculiar conditions. As a rule, an awaken- 
ing of civic interest has accompanied the adoption of commission govern- 
ment and has contributed incalculably to its success. Indeed, it is often 
hard to apportion the credit for improved municipal conditions under 
the commission system, so much has been due to the awakening of civic 
consciousness and popular interest in city affairs, as well as to the im- 
proved governmental machinery. The latter alone cannot regenerate any 
city. 

The Council-Manager System 

With a view to remedying the defects of the commission system, with- 
out sacrificing any of its main advantages, a modified form has been 
introduced under the designation of the commission-manager, council- 
manager — or simply the manager — system.^ The first large city to experi- 
ment with the new type was Dayton, Ohio, beginning in 1914. Proving 
highly satisfactory there, the system was soon taken up elsewhere, and 
by the middle of 1944 it was in operation, either by charter or by ordi- 
nance, in 572 cities — almost exactly one out of every five cities with 
more than ten thousand population, and including twenty-three with 
more than one hundred thousand.^ 

Under this scheme, the small popularly elected council is retained, 
with all the powers of the commission in an ordinary commission-gov- 
erned city except in the domain of administration. It enacts the ordi- 

3- As will appear from the description given, the new plan was in earlier days 
quite appropriately called the commission-manager system. Nowadays, however, the 
commission under this form is usually termed the “council”; and this later usage 
will be employed here. 

^ Tjiese larger cities include Cincinnati, Dayion, Toledo, Fort Worth, Grand 
Rapids, Kansas City, Mo., Miami, Fla., Dallas, Houston, Oakland, Rochester, Sche- 
nectady, Yonkers, and Cambridge, Mass. Counting places of all sizes, Michigan (at 
the date mentioned) led with 55, Maine had 54, Virginia 46, Texas 45, Florida 40, 
and California 37. A full list for the country as a whole will be found in Mun, Year 
Roofc (1944), 299-302. 

Since 1908, a total of 37 cities have abandoned the plan, although only two since 
1940. Among those giving it up have been Hot Springs, Ark., Lawton, Okla., Waltham, 
Mass., Akron and Cleveland, Ohio, Santa Barbara, Calif., Albion and Dearborn, 
Mich., Tampa, Fla., and Knoxville,, Tenn. After two years under a strong mayor 
form of government, Knoxville restored the city manager system in 1940. Vat. Mun. 
Rev., XXIX, 125 (Feb., 1940), On Akron's brief experience with manager govern- 
ment, see ibid., XI, 73-76 (Mar., 1922) ; ibid., , XI, 183-186 (July, 1922) ; and tbid., 
XII, 639-640 (Nov., 1923) , Cf . A. W. Bromage, “Why Some Cities Have Abandoned 
Manager Charters,” ibid., XIX, 599-603, 761-766 (Sept., Nov., 1930), and “Black 
Sheep: The Story of the Abandonments of the Manager Plan,” ibid., XXV, 85-91 
(Feb., 1936), Mid Manager Plan Abandonment (Pamphlet, New York, 1940) ; 
M. Fesler, “Why Cleveland Abandoned the Council-Manager Plan,” Pub. Manage^ 
ment, XIII, 399-402 (Dec., 1931). 
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nances and regulations for the government of the city, levies taxes, votes 
appropriations, creates or abolishes departments, and investigates the 
financial transactions or the official acts of any officer or department. 
It serves, however, only as the legislative, policy-determining, and general 
supervisory body of the city; and its members, devoting only a portion 
of their time to the city’s affairs, are paid only a nominal sum for their 
services^ Responsibility for the details of administration, which in com- 
mission-governed cities is shared by the commissioners, is imposed upon 
a single official, the manager, chosen by the commission or council and 
directly and wholly responsible to that body. Thus in place of a five- 
headed administrative system, administration is centralized in one respon- 
/ sible official At the same time, the system makes possible a greater 
/ degree of flexibility in the administrative organization. There is, for ex- 
^ ample, no need of compressing city activities into five or any other fixed 
number of departments merely to satisfy the arbitrary requirement that 
there shall be only as many departments as there are commissioners. 

Notwithstanding the ultimate lodgment of power and responsibility 
in the council, the central figure in the city government is very clearly 
the manager ; and to the end that the council may secure the best manager 
available, choice is usually not restricted to residents of the city.- Many 
of the city managers now in office in the larger cities began in compara- 
tively small places in other states. Local politicians can be counted on to 
oppose this feature; but most citizens can appreciate the advantage of 
having a manager who has not been identified with any local political 
factions or organizations. The council ought also to be left free, and 
usually is, to fix the manager’s salary; otherwise, the city may be pre- 
vented from obtaining a properly qualified person merely because of 
some charter provision regulating the amount of compensation. The 
manager is generally appointed for an indefinite term, and is therefore 
subject to removal by the council at any time when he ceases to give 
satisfaction.® 

The powers and duties of the manager make him easily the most in- 
fluential official in the city government, although his responsibility to the 
council is always perfectly clear and absolutely direct; and the mem- 
bers of the council are, in turn, subject to popular control through the 
initiative, referendum, and recall. The entire city administration re- 

^In about three-fourths of the manager cities, the council does not exceed five 
members; in Kansas City, it numbers eight, in Cincinnati nine. In Cleveland, 1923- 
1931, the council numbered twenty-five. 

2 In practice, however, a '^home man” has frequently been chosen manager, notably 
in Cleveland and Kansas City. See ^‘Suggested Procedure for Selecting a City Man- 
ager,’^ iVai. Mun. Rev., XXII, Supp., 626-637 (Dec., 1933) ; E: A. Cottrell, “Oak- 
land Council Removes City Manager,” Fttb. Management, XVl, 8-13 (Jan., 1934). 

3 A prospective manager usually insists that the council execute a contract to 

employ him ^ at a fixed salary for a definite period. But, even so, such an arrangement 
can be terminated at any time, subject to an adjustment with the manager concern- 
ing the unpaid balance of the stipulated salary. Managerial salaries have ranged all 
the way from $600 to S20, 400. , • 
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volves around the manager, who, like the centurion in the Bible, saith 
“to this man go and he goeth, and to another, come and he cometh.” 
He appoints all heads of departments, and sometimes the deputy heads; 
he assigns to each his functions; and he may suspend or remove heads or 
subordinates at any time for cause. Minor employees are usually selected 
under a system of competitive examinations administered by a civil 
service commission of three members appointed by the council. But 
the manager has general supervision over all of the work done in the 
various departments, and is held responsible for results. In fact, the 
greater part of his time is occupied with attending to the details of city 
administration.^ 

Next in importance, and closely related to these tasks, is the manager’s 
duty of keeping the council informed on the city’s financial condition, pre- 
paring the annual budget, and checking over and explaining the signifi- 
cance of various items.^ Responsibility for enactment of the budget rests, 
however, not with the manager, but with the council, representing the 
body of taxpayers. Finally, the manager is made the chief executive of 
the city for the enforcement of all •municipal ordinances, and of such 
state laws as the city is expected to administer. There is still a mayor, 
sometimes directly elected to the office, but usually the councilman 
receiving the greatest number of popular votes; but he has even less 
power than in ordinary commission-governed cities, and in reality is 
little more than a figurehead.® 

Although he has no vote, the manager has a right to be present at all 
meetings of the council, to take an active part in its deliberations, and 
to make recommendations. Thus, legislation and administration, the 
money-raising and the money-spending branches of the government, are 
brought into close and open relationship with one another. Members of 
the council are expected to refrain from meddling in roundabout ways 
Vv^ith administrative activities, and from attempting to influence the 
manager in the selection of department heads and subordinates and in 
awarding city contracts. It must, however, be understood that manager 
government contains no automatic check upon this sort of thing. The 
members of the council are always subject to some temptation to take a 
hand in administrative work, especially in filling subordinate appointive 
positions. Nothing but the establishment of sound traditions ^as to the 

1 C. W. Koiner, ''Why There Should Be an Assistant City Manager,” Nat. Mun, 
Rev., XIII, 670-672 (Dec., 1924); H. W. Hepner, "The Qualifications of a City 
Manager,” ibid., XIII, 539-541 (Oct., 1924) ; E. D. Ellis, "The City Manager as 
a Leader of Policy,” ibid., XV, 201-204 (Apr., 1926); A. E. Hatton, "The Execu- 
tive Under Council-Manager Government,” Puh. Management, JDl, 321-323 (May, 
1930) ; 0. F. Nolting, "Who Are These City Managers?,” Nat. Mim. Rev., XXV, 
54-59 (Feb., 1936). 

2 See "The City Manager’s Relation with the Council,” Fuh. Management, 
XXIV, 39-45 (Feb., 1942). 

3 On the desirability of magnifying the office of mayor in the large managerial 
cities, see J. W. Routh, "Thoughts on the Manager Plan,” Pub. Management, Xll, 
176-180 (Apr., 1923) ; L. D. White, "Some Observations on the City Manager Plan,” 
ibid., IX, 222-229 (Mar., 1927). 
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proper sphere of activity of the council, backed by a vigilant interest on 
the part of the citizenry, can prevent a recurrence of undesirable coun- 
cilmanic dabbling in administrative business. 

The council-manager form of government is modeled closely upon the 
organization of large business corporations, with the electorate corre- 
sponding to the stockholders, the council corresponding to the board 
of directors, chosen by the stockholders and charged with general re- 
sponsibility for the conduct of the business, and with the city manager 
corresponding to the president or general manager, chosen by the board of 
directors, responsible to it, and charged with looking after all the 
details of the business. The results achieved appear to have been more 
uniformly satisfactory than in commission-governed cities. Expert ad- 
ministrators, or persons with administrative experience in private busi- 
ness, have usually been secured as managers; there has been a decided 
improvement in general administrative efficiency; modern business 
methods have been introduced; financial methods, in particular, have 
been noticeably toned up; and last, but by no means least, politics of 
the baser sort has thus far been largely eliminated from city administra- 
tion. In a few cities, election of the council by proportional representation 
has undoubtedly contributed its share to better government; in addition, 
credit, as in the case of commission-governed cities, has to be divided 
between the improved governmental organization itself and an active and 
continuous interest in municipal affairs on the part of a greater pro- 
portion of the taxpayers. 
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CHAPTER LI 


PROTECTIVE ACTIVITIES OF THE CITY 

In preceding chapters, city government has been described with re- 
spect to its form or structure. We now turn to municipal functions and 
; activities. Speaking broadly, these are the same, whatever the struc- 

i ture of the governmental system. And yet, organization and function 

1 are intimately related. For, after all, machinery is only a means to an 

end, namely, the proper performance, not only of the more obvious and 
I primary functions of all governments — ^the protection of life and prop- 

erty — ^but also of all those varied business and social-welfare activities 
1 which vitally affect the daily life of citizens. Indeed, the greater part 

of the work of city government consists in serving as an agency for the 
satisfaction of a great variety of daily human wants which can be met 
more adequately through public than through private action. 

When entire volumes have been written on single phases of municipal UncSs 
activity, a brief chapter can, of course, give only the barest outline of <^iassified 
the subject. Nor is any very satisfactory classification of functions pos- ? 

sible, because many fall partly in one field and partly in another. 

For convenience, however, the activities of the average city may be 
divided into five main groups, according as they relate to (1) protection 
of life and property, (2) public works, (3) social welfare, (4) education, 

I and (5) finance. In the present chapter, we shall speak only of activities 

comprised in the first of these classes; which means to confine attention 
to three great protective agencies, the police, fire, and health depart- 
^ ments. 

i : 

' Police Administration 

^ Municipal* police forces vary in size from twenty or thirty patrolmen 

I in cities of from ten to thirty thousand in peacetime up to sma,ll armies 

f of some 4,800 in Philadelphia, over 6,600 in Chicago, and over 19,300 in 

? New York.^ Although legally officers of the state, and largely occupied 

I with the enforcement of state laws, the police are practically everywhere 

organized, appointed, paid, and controlled by municipal authorities. At 
the head of the police department one usually finds a single director, the 
police commissioner or the superintendent of police, who may be either 
a layman with little or no knowledge of police affairs when he assumes I 
f office or a professional member of the force who has risen from the 

j 1 One effect of the war in most cities has been materially to reduce the number 

i of patrolmen and to necessitate arrangements for supplementing the regular force 

with voluntary emergency police. Mun, Year Booh (1944) , 471-508. 

i 
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ranks.^ Sometimes, however, police affairs are supervised by a small 
appointive bi-partisan board, especially in smaller cities. This is about 
as unsatisfactory an arrangement as can be devised, because it divides 
responsibility, prevents prompt and energetic action, w-eakens discipline, 
and furnishes an opportunity for the entrance of all sorts of back-door 
influences; and since 1900 many a city has replaced the police board 
with a single director or commissioner. 

Below the chief or head of the department in larger cities are deputy 
chiefs, captains, lieutenants, sergeants, and patrolmen. The last — ^by far 
the most numerous — constitute the backbone of the force; upon their 
efficiency largely depends the character of the entire police establishment 
of the city. Organized thus along military lines, the force is apportioned 
to the various precincts of the city, in each of wdiich there is often a 
station-house sendng as police headquarters.- Policew^omen also are now 
found in New York, Chicago, Los Angeles, and about two hundred 
other cities. To them are assigned special duties connected with the 
supervision of dance halls, rest rooms in department stores and other 
public places, railway stations, and motion-picture theaters; and police 
matrons are also commonly employed at police stations to care for women 
offenders,^ 

In every large city, the police department has numerous functions to 
perform, and this has led to the organization of specialized squads. The 
first and most important among police duties is patrolling the streets, day 
and- night, for the prevention of crime. For this work, not less than eighty 
per cent of the entire force ought to be available during any twenty-four- 
hour period. When a crime has been committed, and the perpetrator is 
unknown, a second police function comes into play, namely, the dis- 
covery and arrest of the criminal,^ and the collection of evidence relating 
to the offense. In a large city, this falls to detectives or plain-clothes 
men. Detective work may be assigned to a few regular patrolmen or 
sergeants in each police precinct; or it may be centralized in one office, 

^^In Boston, St. Louis, Kansas City, St. Joseph, Mo., and Baltimore, the organiza- 
tion and control of the police force has for a good many years been vested in a 
single commissioner or a board appointed by the governor. In 1932, a state supreme 
court decision restored to Kansas City the control of its police force. Nat, Mun, Rev,, 
XXI, 342-343 (May, 1932), but in 1939, state control, through a commission of four 
members appointed by the governor, was revived. Police affairs have been adminis- 
tered by state boards at one time or another in other cities, notably New York and 
Chicago. The arrangement, however, is usually resented as a violation of the prin- 
ciple of home rule. 

2 0. W. Wilson, “Police Organization and Administration,” Nat. Mun, Rev,, XXV, 
700-705 (Dec., 1936); Distribution of Police Patrol Forces (Pamphlet, Chicago, 

1941) . . ■■ 4_,„ : ■ 

s M, E. Hamilton, The Policewoman York, 1924) ; C. 0 wings, TFomen Police- 
(New York, 1925) ; L. Brownlow, “The Policewoman and the Woman Criminal,” 
Nat. Mun. Rev., XVI, 467-468 (July, 1927), and “The Policewoman's Sphere,” iNid., 
XVII, 136-138 (Mar., 1928); B. Lowell, “Lady Cops,” Forum, Cl, 223-227 (Apr., 
1939); K. W, Detzer, “Detroit’s’ Lady Cops,” Amer, Mercury, LIV, 345-351 (Mar., 

1942) . 

■*C. R. Erdman, Jr., “By-Products of Police Radio,” Nat, Mun, - XXV, 474- 
476 (Aug., 1936). 
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called the detective bureau, and handled by men who devote their entire 
time to it. In large cities, too, one finds a mounted squad, an automobile 
patrol, and a motorcycle squad to assist patrolmen in handling street 
traffic and exceptional throngs of people. Sometimes there is also a harbor 
squad to patrol the water-front in small boats. The department regularly 
has to look after the telephone patrol-boxes, and the flashlight and ambu- 
lance systems essential in large cities; and it sometimes has the care of 
the city jail, the granting of certain licenses, the canvassing of voting 
lists, and the enforcement of numerous and varied regulations issued by 
the health and fire departments. Crime prevention bureaus, such as that 
established in New York City in 1930, have likewise made their appear- 
ance.^ 

Appointments to the police force used to be distributed by the suc- 
cessful party or faction as rewards for the political services of ward 
leaders and other local politicians, ii\ accordance with the well-known 
standards of the spoils system. Now, however, in most large cities, and 
happily in not a few smaller ones, this practice has been largely sup- 
planted by a system of competitive examination.^ Where honestly ad- 
ministered, the merit plan has tended to reduce political favoritism and 
to improve the general character and efficiency of the service. Recogniz- 
ing the need for special training for the proper performance of police 
duties in a large city, and following the example of London, Vienna, 
and Paris, New York, Chicago, and more than eighty other municipali- 
ties have either organized schools for newly appointed police recruits or 
provided other systematic police training.® The problems of police pro- 
motion and discipline, however, have not as yet found any widely satis- 
factory solution. 

In no branch of municipal administration are there greater opportuni- 
ties for corrupt influences to make themselves felt than in the police force 
of a large city. It is therefore something more’than a mere coincidence that 
in practically every startling revelation of political corruption connected 
with city government the police force has been more or less deeply in- 
volved. “All the lawless elements of the city which derive profit from 
their respective trades are willing to share their ill-gotten gains with the 

1 B. Smith, “The Great Years of American Police DevelopmenV’ Jour, of Crim. 
Law and CriminoL, XXXIV, 127-134 (July- Aug., 1943). 

2 B. Holmes, “Selection of Patrolmen,” Jowr. of Crim. Law and CriminoL, ICKXll, 
575-592 (Jan.-Feb,, 1942) ; J. R. Searles, “Detroit's Police Merit Board” Vai. Mun. 
to., XXIX, 596-602 (Sept., 1940). 

.3 0. F* Gahalane, Police Practice and Procedure (New York, 1914), and The 
Policeman (New York, 1923). The New York police school, as reorganized in April, 
1925, is called the “Police Academy,” and is designed to be “the West Point of ^t^^^ 
department.” See N. Y. Times, April 22, 24, 25, 26, 1925. A noteworthy expansion 
of the schooFs curriculum took place under Commissioner Whalen. Va^. Aruri. Rev., 
XIX, 394 (June, 1930) ,* M. Bloomfield, “Police in Their Academy Study Com- 
munity Needs,” TV. Y. Times, Apr. 15, 1934. Short police-training courses also have 
been held by leagues of municipalities m half a dozen states ^ several universities 
offer courses bearing upon police administration; and the Federal Bureau of Inves- 
tigation, since 1935, has had a six weeks course in Washington for the training of 
state and municipal police officers. 
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police in return for protection^' or immunity from prosecution* The 
opportunities for corruption are especially great when the police are 
expected to enforce laws which do not reflect the sentiment or moral 
standards of the community, as sometimes happens in the case of laws 
prohibiting the sale of liquor, or requiring Sunday closing of stores, 
theaters, and other amusement places, and those prohibiting gambling 
and the social evil^ 


The Police and the Courts 

The local criminal courts — ^provided for either in the city charter or 
in the general state laws — are also essentially an integral part of the 
police system.^ Judges in these ^'police courts" usually get their places 
by popular vote, which in reality often means that their selection is 
determined largely by political bosses and organizations supported by 
elements ready to pay for immunity from the enforcement of the crimi- 
nal laws. Because of unfortunate experiences of this nature, popular 
election has been abandoned in New York and some other cities, where 
police magistrates are now appointed either by the mayor or by the 
governor, with somewhat more satisfactory results.^ The spirit and 
methods of the judges in the criminal or police courts have much to do 
with the effectiveness of police administration. ^‘Magistrates with an 
academic knowledge of the law, apd without an intimate acquaintance 
with the habits of criminals and the difficulty which policemen encounter 
in securing absolutely legal proof in all cases, may destroy the zeal of a 
force by allowing notorious criminals to escape on technical grounds,” 
On the other hand, '‘a magistrate too closely in sympathy with the police 
force and incapable of taking a detached view may err on the side of 
bureaucracy and help to cultivate in the force a spirit of contempt for 
the rights of the citizen, particularly when the citizen happens to be a 
poor man. This aspect of judicial tyranny has been illustrated many 
times in the case of strikes, when peaceful picketers have been arrested 
on charges of ‘disorderly conduct' and railroaded to the workhouse by 
intolerant judges." ^ The system of admitting to bail persons accused 
of serious crimes is often abused, with the result of reacting unfavorably 

1 J. M. Leonard, ^‘Postwar Planning for Police Adsiinistration/^ Pub. Management 
XXVI, 261-266 (Sept., 1944). 

2 In addition to the police courts, larger cities commonly have special municL 
pal courts to handle civil cases. See H. G. Powell, “The Cleveland Court of Com- 
mon Pleas , Annals of Amer. Acad, of Polit, and Soc, Sci., CLXVIII, 24-31 (May, 
1933); W. J. Palmer, “Best Organization for Large City Court,” Jour, of Amer. 
Ju(Mc. Soc., XVIII, 41-45 (Aug., 1934); H. T. Gilbert, The Municipal Court oj 
Chicago (Chicago, 1931) ; C. G. Shenton, History and Functions of the Municipal 
Court of Philadelphia (Philadelphia, 1930). 

3 A. M. Eross and H. M. Grossman, “Magistrates* Courts of the City of New 

York; Their History and Organization,” Lam Rev., Yll, 133-179 (Dec 

1937). ■ ' ■ . ■ 

^ C. A. BeBLxd, American City Government/ 173-175. Cf. B. Errm, The Magistrates 
Courts of Philadelphia (Philadelphia, 1931), and “How Magistrates* Courts Defile 
Justice tin Philadelphia],” Vat. itfnn. i2ev., XX, 573-576 (Oct., 1931) ; R. Moley, 
Our Criminal Courts, Chaps, i-ii. 
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upon the vigilance with which the police run down and apprehend viola- 
tors of law* 

In the past two decades, noteworthy progress has been made in our 
cities in differentiating between various classes of offenders and pro- 
viding special courts for dealing with each class. For example, many, if 
not all, of our larger cities now have juvenile courts, under one name or 
another, for dealing wdth youthful offenders; ^ and some of these have 
attracted nation-wide attention. Then there are so-called morals courts 
for dealing with social vice, and domestic relations courts to which are 
brought persons charged with the non-support or abandonment of wives, 
children, or poor relations.^ Speeders^ courts, as the name implies, handle 
cases involving infractions of the ordinances regulating the driving of 
automobiles* 

Many a person arrested for a crime or misdemeanor has been found 
to be sub-normal, either mentally or physically, or both; and this sub- 
normality has a most important bearing upon the question of his respon- 
sibility and punishment. Such cases require special investigation and, 
after all the facts are known, special treatment. In some of our larger 
cities, the ascertainment of these facts has been assigned to psychopathic 
laboratories, institutes, or hospitals, which are proving valuable adjuncts 
to the criminal courts, especially in the case of sub-normal young per- 
sons.® 

In the matter of punishments also, especially of persons convicted of 
minor offenses, considerable advance has been made in the past few 
years. The parole system, involving the release of prisoners on proba- 
tion, has been widely adopted, with conspicuously good results in In- 
dianapolis and some other cities, and with less satisfactory results in 
’Chicago. Some states, however, prohibit the paroling of habitual crimi- 
nals. Highly beneficial consequences have come also from the new prac- 
tice of allowing court fines to be paid in instalments. Finally, to supply 
the lack of suitable institutions for the detention of certain classes oi 
offenders,^ farm colonies have been established by Los Angeles,® Duluth, 
and other cities. Cleveland, for example, has a correctional farm for 
vagrants and a farm colony for boys and another for girls.® ^'The purpose 

iH. H. Lou, Juvenile Courts in th'e United States (Chapel Hill, N. C., 1927). 

2 G. E. Worthington, The Women^s Day Court of Manhattan and the Bronx (New 
York, 1922) ; G. E. Worthington and R. Topping, Specialized Courts l^ealing with 
Sex Delinquency US ew York, 1925). 

s Cf. J. 0. Reinemann, “Pennsylvania Experiments with Public Service Training,'^ 
Nat. Mun. Rev., XXIX, 672-674 (Oct., 1940). 

4 Conditions in city jails are sometimes no better than those found in county jails 
(see p. 910 above). In a seventy-page report in 1942, the Brooklyn city jail was 
condemned by Special Prosecutor J. H. Amen as ''a storage warehouse for human 
beings.” N. Times, Aug. 17, 1944. Deplorable conditions in four penal institutions 
itL San Francisco were reported in May, 1942, by the Mental Hygiene Society of 
i^orthern California. Francisco Chronicle, May 24, 1942. 

5 On the Los Angeles jail farm, see The Tax Digest, XV, 407-408 (Dec., 1937) ; 
ibid., XVIII, 262-263, 277 (Aug., 1940) ; XX, 158-159 (May, 1942). 

0Cf. G. Leet and L. McLaughlin, “Norfolk's Municipal Prison Farm,” Vai. Jfwn, 
iJeu., XXL 218-220 (Apr., 1932). 
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of these farms is to furnish a refuge where offenders may work out their 
own salvation, living in the open air and paying their own way/^ ^ 

Fire Protection 

Scarcely second in importance to the work of the police department 
is that of the fire department. Indeed, the functions of the two touch 
at several points, inasmuch as the police are frequently required to 
make the inspections necessary for the complete enforcement of regula- 
tions laid down by the fire department. Not illogically, therefore, these 
two branchs of municipal service are often brought together in a single 
administrative department presided over by a commissioner of public 
safety. In a majority of cities, the control of the fire department is vested 
in a single commissioner (whether or not combined with police adminis- 
tration), and for much the same reason that a single head is preferred 
to a board in the case of the police department. In the others, the 
department is in charge of a board or of a committee of the city council. 
A few decades ago, paid professional fire departments w^ere to be found 
in only the largest cities ; elsewhere, the work of fire-fighting wms carried 
on by volunteer unpaid companies, consisting of men employed most 
of the time in other pursuits. Now all this is changed; any city, small 
or large, without a professional paid fire department is regarded as 
decidedly backward.^ Fire departments are regularly organized in small 
units or companies, which are stationed at different points throughout 
a city. In large places, the companies in a district of considerable size are 
organized into battalions, such battalions being called out to combat the 
most serious fires. In any case, at the head of the active fire-fighting force 
is the fire chief or fire marshal, who may or may not be the administra- 
tive head of the department. 

One naturally thinks of the fii'e department primarily in connection 
with its most conspicuous activity, namely, fire-fighting. In this line of 
work, the equipment, methods, and achievements of American fire depart- 
ments far surpass those of any European city. Nevertheless, the annual 
fire loss in European cities is far less than in American cities.® The 
reason is, chiefly, that in Europe greater stress has been laid upon 
measures designed to prevent the outbreak and spread of disastrous con- 
flagrations, resulting in less need for spending energy and money on 
the development of fire-fighting agencies, American cities, however, in 
the past few years, have been waking up to the truth of the old adage 
that an ounce of prevention is worth more than a pound of cure. Numer- 
ous cities now have separate bureaus of fire prevention, organized within 

1 Los Angeles, Portland (Ore.), and some other cities have appointed officials, 
called public defenders, who, at public exf)ense, conduct the cases of accused persons 
who are too poor to employ legal counsel. See M. C. Goldman, The Public Dejender; 
A Necessary Factor in the Administration of Justice (New York, 1917). 

2 E. F. Jarz, ‘‘Intermunicipal Cooperation in Fire-Fighting,” Pu5. Management, 
XXIV, 46-61 (Feb., 1942). 

8 Naturally, this statement does not apply to European cities in wartime. 
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the fire department.^ Stricter building codes, supplemented by adequate 
inspection of buildings during construction, and by frequent surveys of 
conditions adjacent to buildings with a view to the discovery and removal 
of accumulations of rubbish and avoidance of careless and improper 
storage of explosives, are contributing in no small measure to the gradual 
reduction of our appalling fire losses. To render these forms of fire- 
prevention activity more effective, the fire department should be given 
some measure of police power, so that the department itself, without 
depending on the police force, may be in a position to carry out regula- 
tions having as their object the safeguarding of life and property. 

Popular interest in fire prevention is being stimulated. Prior to 1921, 
about half of the states observed a “fire-prevention day,^^ often com- 
bined with a “clean-up day.^^ In that year, President Harding inaugu- 
rated a nation-wide “fire-prevention week,” selecting the week in which 
falls the anniversary of the great Chicago fire of October 9, 1871. On 
these occasions, and at other times as well, special and varied efforts 
are made to bring home to the public the magnitude of our annual fire 
loss as a nation and the precautionary measures that should be observed 
by all of us. Every progressive fire department also disseminates infor- 
mation, either through the newspapers or in special circulars, concerning 
ways of reducing fire hazards. As a result of these varied efforts, the 
public is gradually coming to realize that fire prevention is entitled to 
rank in importance with preventive medicine in promoting the public 
safety and welfare.^ 

With these increasingly varied duties to perform, the members of the 
fire department obviously ought not to receive their appointment to a 
place on the city^s payroll as a result of personal or political favoritism, 
but only after satisfactorily passing a competitive examination similar to 
that now usually required of candidates for police appointments. Fur- 
thermore, after their appointment, new recruits should undergo a pro- 
bationary period of instruction in the duties which they will be called 
upon to perform. Appreciating the importance of this training, New 
York, Chicago, and Pittsburgh have opened schools for firemen, where 
instruction is given in modem fire-fighting, including ladder and hose 
drills, rescue work, pulmotor applications, and the use of fire towers.^ 

1 H. A. Stone, ^‘Balancing Prevention with Fighting Within the Fire Department,” 

Nat. Mm. Rev, f XVIII, 82-86 (Feb., 1929); “Essentials of an Effective Fire Pre- 
vention Bureau,” ibid.j 174-178 (Mar., 1929). On wartime defense against incendiary 
bombs, see L. W. Walker, “The Fire Front,” Mag., CLXXXIV, 399-405 

(Mar., 1942) ; P. Bugbee, “Postwar Planning for Fire Administration,” Pub. Manage-- 
ment, XXVI, 226-229 (Aug., 1944). 

2 A highly important, though little-known, private institution ^ devoted to testing 

both fire-prevention and fire-fighting inventions and appliances is the underwriters^ 
laboratories maintained in Chicago and a few other cities by the National Board of 
Fire Underwriters. See H. C. Brearley, of the National Board of Fire 

(New York, 1916), Chaps, xiv-xvi, and A Symbol of Safety (Garden 
Caty, New York, 1923). , ^ 

Nearly half of the states provide for comprehensive training courses for the 
instruction of firemen. Mun. Year Book {1941), Z95, 
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Health and Sanitation 

Few, if any, municipal functions are of more importance than the 
work of the health and sanitary department.^ Yet the amount of city 
money set aside for that department is nearly everywhere less than the 
amount granted for police and fire protection or for education. Few de- 
partments are brought into close contact with as many other branches 
of the city government as is the department charged with protecting the 
public health. Its relationships extend to the bureau in control of water 
supply and purification, the department or bureau in charge of garbage 
collection and, disposal, the sewerage and street-cleaning departments, 
the police department in the enforcement of the sanitaiy code, and the 
educational authorities, especially in the matter of medical and dental 
inspection of school children. Harmonious cooperation with all of these 
various bureaus and departments is, therefore, indispensable to the 
proper functioning of the health department — a situation which, unfortu- 
nately, does not always exist. 

In commission-governed cities, health protection is usually combined 
with police and fire administration in the department of public safety; 
but elsewhere, especially in larger places, there is a separate depart- 
ment of health, at the head of which a board or commission is more fre- 
quently found than in the case of the police and fire departments. In 
New York City, for example, health administration is in the hands of a 
board composed of the health commissioner (serving as the department’s 
responsible- head) and four other members, all appointed by the mayor. 
In Chicago and many other cities, on the other hand, the health depart- 
ment is presided over by a single commissioner, appointed by either the 
mayor or the city council. Although the great majority of cities with 
more than twenty-five thousand population have full-time health officers, 
many places, especially small or medium-sized cities and villages, do not 
employ officers of the kind, and such public health activities as ^re car- 
ried on are looked after by a physician who devotes most of his time to 
his private practice. Under these conditions, a real health department 
is, of course, practically non-existent, and public health activities are apt 
to be of a^very restricted character. Occasionally, two or three small 
cities lying close together, e.g., La Salle, Peru, and Oglesby, Illinois, have 
combined to employ a full-time health officer and develop a joint health 
administration, to the great advantage of each community concerned. 
Such a policy ought to commend itself^ not only to neighboring small 
cities, but to towns and villages as well.^ 

Probably no health department is better organized, carries on a wider 

^In some cities, sanitary work, which partakes largely of engmeering, has been 
assigned to a separate sanitary department or to the street department. 

2 Eighteen California cities are served under contract by the Los Angeles county 
health department, In 1943, more than 250. joint oounty-dty health departments were 
reported.-" ' ■■ ■■ 
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range ; of activities, and is more efficient!^ administered than that of 
New York City. Here the board of health enacts the sanitary code of the 
City, issues emergency health orders, and has very broad powers in all 
matters affecting the public health; on extraordinary occasions, it may 
even destroy property, imprison persons, and forbid traffic and inter- 
course in order to check the spread of disease. Under the general super- 
vision of the. board of health, and under the direct control of the 
commissioner of health, are twelve bureaus, including the bureau of pre- 
ventable diseases, the bureau of social hygiene,^ the bureau of food .and 
drugs,^ and the bureau of health education — one of the most recent and 
important divisions of the department — ^which has charge of disseminat- 
ing information concerning the health of the community, securing better 
cooperation between the department officials and the public, the publica- 
tion of health, literature (including weekly and monthly bulletins for 
the information of physicians), the giving of health lectures to city 
employees and the public, the organizing of exhibitions and moving- 
picture shows, and not a few other activities.® In 1928, the health depart- 
ment was relieved of some of its responsibilities by the creation of a 
new department of hospitals to have jurisdiction over the hospitals, ambu- 
lance service, and certain other activities of the health and public wel- 
fare departments. 

This summary will serve to-, give some idea of the great variety of Empha- 
functions that may fall to the lot of a health department in any large preven- 
city. Many of the activities noted are not carried on at all in some cities, measures 
either by the health department or by any other agency; on the other 
hand, the health department is sometimes made responsible for the 
cleaning of streets and alleys, for tenement house inspection, and for 
other activities which in New York are assigned elsewhere,"^ The sum- 
mary also brings out the fact that, whereas in times past the work of 
the health department consisted almost wholly in discovering and abat- 
ing nuisances and in fighting epidemics that might have been pre- 
vented, effort nowadays runs chiefly along the lines of preventive medical 
and sanitary science, ''Health departments, properly equipped and based 
on correct principles, ... are veritable armies waging war on the causes 

1 See P. Hamburger, ‘New York Eights Syphilis,’^ NaL Mun» Rev., XXVII, 104- 
107 (Feb., 1938). 

2 The restaurant sanitation ordinance recommended by the U. S, Public Health 

Service has been adopted in 250 cities; and a standard milk ordinance, similarly 
sponsored, has been adopted in oyer three hundred cities. See W. P. Hedden, Bow 
Oreut Unties Are Fed (New York, 1930). / 

s In addition, there is a bureau of administration, a bureau of records, a sanitary 
bureau, a teeau of laboratories, a bureau of nursing, a bureau of district health 
administration, a bureau of child hygiene, and a bureau of tuberculosis. In Chicago, ! 

the abatement of smoke and noise nuisances has been assigned to the health depart- 

^4^nce 1929, New York City has had a department of sanitation (headed by a 
board), which has charge of the sewerage and street-cleaning systems of Greater 
New York. See L. H. Bobbins, “Keeping House for the City’s Millions,” N. Y. Times, 

Oct. 23, 1938. Tenement-house inspection is assigned to a tenement-house department. 
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of disease, no matter how subtle or remote they may be, no matter I 

whether lurking in the home, the school, or the workshop/^ ^ 
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CHAPTER LII 

OTHEE MUNICIPAL ACTIVITIES— CITY FINANCE 

The preceding chapter sketched the principal city activities which spring 
from the primary function of all government, the protection of life and 
property. Many activities of the modem city, however, are aimed pri- 
marily at serving the citizen’s convenience (even though the aspect of 
protection, in a broader sense, may also be present), and involve the 
exercise of powers which are neither necessary nor peculiar to govern- 
ment as such. They are, rather, engineering, commercial, or social enter- 
prises — ^undertakings such as might be, indeed often have been, carried 
on by private persons or corporations. To some of them, and to the 
subject of municipal finance, the present chapter will be devoted.^ 

Public Works 

' A city’s engineering activities are commonly grouped in a single 
department of public works, although in many instances they are dis- 
tributed among several departments. At the head of the department of 
public works one rarely finds a board or a commission, as in the case of 
health and education departments, but almost invariably a single com-» 
missioner. He is often a person with some engineering experience, 
although this is not absolutely essential if his subordinates include prop- 
erly trained engineers and other technical experts. But under any 
circumstances, the leadership of the department of public works in a city 
of considerable size calls for a man of large administrative ability and 
business experience. 

The most common forms of municipal public works in this country 
have to do with the water supply, the city’s wastes, and the city’s streets. 
First in importance comes the provision of an adequate water supply 
for domestic and industrial purposes. The storing and distribution of 
water is primarily an engineering enterprise, but one which in the great 
majority of cities has been made a municipal, rather than a private, 
business because of the intimate relation which the water supply bears 
to the health of the community and to the efficiency of its fire depart- 
ment.2 It is also one of the most remunerative of the city’s enterprises, 
and is therefore often made to contribute to the support of other activi- 

1 See C. S. Wooddy, “Changes in the Functions of City Governments, 1915-1929 ” 

and “The Growth of Municipal Activities,” Pub, Management, XV, 8-10, 19-23 
(Jan., 1933). Of. (Oct., 1922). 

2 In 1938 ^ municipyiy owned water systems were foiind in 2,042 cities, with popu- 
lations in excess of three thousand (71.2 per cent of the whole number), and 
privately owned systems in 826 cities (28.8 per cent). Amer, City, LIII, 63-54 (July, 
19 ^).,''. ", 
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ties of the city government. Sometimes an adequate supply can be ob- 
tained only, or at all events most satisfactorily, at a distance of a hundred 
miles or more, entailing the construction of elaborate and costly engineer- 
ing works, as in the case of New York,^ San Francisco, and Los Angeles. 
Even so, the service can usually be made to pay for itself within a 
reasonable time, and thenceforth to yield a net revenue. 

In many places, the w^ater supply, in its natural condition, is so 
muddy, or so impure, or both, as to require special treatment before 
being used for domestic purposes. To eliminate turbidity, water is often 
stored in huge reservoirs or tanks where sedimentation is hastened by 
the introduction of quantities of alum. To sterilize water and thus de- 
stroy most of the harmful bacteria in it, liquid chlorine gas is in common 
use, being injected frequently and in carefully measured quantities. To 
remove, not merely to kill, noxious bacteria, filtration plants have been 
introduced in many of our larger cities; and the removal in this way 
of practically all disease-breeding bacteria has usually been reflected 
almost immediately in a lowered death-rate from typhoid fever. Two 
kinds of filters are in common use, the slow sand-filter and the rapid 
sand-filter; both are based on the same principle, namely, the removal 
of impurities by forcing the water slowly, and at a carefully regulated" 
rate, through several successive layers of gravel and sand.^ The largest 
slow sand-filters are at Albany, Philadelphia, Pittsburgh, and Washing- 
ton, The Philadelphia filters constitute the largest plant of the kind in 
the world, having a capacity of four hundred million gallons daily. 
Rapid sand-filters are better suited to the needs of cities whose water is 
turbid at certain seasons of the year, and are therefore more commonly 
found in the Middle West, the largest being at Cincinnati and Columbus, 
Ohio. 

The collection and disposal of wastes is everywhere an important 
municipal activity, although far more is undertaken on this line in some 
cities than in others.® Few people appreciate the fact that, counting all 
kinds, a city’s wastes exceed a ton a day per capita. In every city of 
some importance, the problem of their collection and disposal is, there- 
fore, one of serious magnitude.^ 

1 On the New York-Catskill system, see W, W. Brush, “Has the Catskill Water 
Supply System ... Fulfilled Expectations?,” NaL Mun, Rev., XVI, 159-163 (Mar., 
1927); A. Warner, “A Trip Along the City’s Water System,” N, Y. Times, M&y 1, 
1932. On the Delaware River project, see F. H. LaGuardia, New York Advancina 
(New York, 1936), pp. 301-305. 

2 M. F. Stein, “How Filtration Plants Work,” Awer. City, XIII, 233-237 (Sept., 
1915); C. P. Hoover, Water Supply and Treatment (Washington, 1934); E. s! 
Hopkins, Water Funfication Control (Baltimore, 1932); M. P. Howard, The 
taiion of Water Supplies (Springfield, 111., 1933); W. Maxwell/ Water-Supply 

Problems and Developments (New York, 1935) ; M. R, White, Water-Supply Organp- 
zationin the Chicago Region (Chicago, 1934), 

3 See Amer. City^ LIII, 57-60 (July, 1938), “Refuse Collection in 28 Cities,” 

^ It has been estimated that the amount of garbage, rubbish, and waste collected 
each year by the department of sanitation itx New York City would make a tower 
three times -the height of the Empire State Building, or would fill a train about 
3,600 miles long, N. F. Times, Aug. 5, 1937. 
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There are five principal forms of municipal waste, namely, ashes, Garbage 
inorganic rubbish, street sweepings, garbage, and sewage. The collection 
and disposal of the first three present no serious difficulties, and are 
often left to private individuals or concerns. Garbage and sewage, on the 
other hand, offer problems of much difficulty and importance. Garbage 
consists chiefly of the kitchen wastes from hotels, restaurants, and private 
dwellings, and hence materials in which putrefaction early sets in and 
which soon become offensive, if not actually dangerous to health. Gar- 
bage collection is in some cities wholly a municipal undertaking; in 
others it is left to private agencies; while in still other cases a combina- 
tion of the two methods is found. Similarly, the waste is disposed of in 
a variety of ways. Some cities, e.p,, Denver and Omaha, own hog-farms 
or piggeries on which the animals are fed the city garbage. Others, as 
Milwaukee, Minneapolis, and Memphis, have incineration plants where 
garbage is burned, either along with rubbish or separately.^ In recent 
years, garbage reduction plants have come into favor in Chicago and 
elsewhere, the oils and fats being extracted for commercial use in the 
form of soap and axle-grease, leaving a residue which is salable as a 
fertilizer.^ 

Sewage consists primarily of water-borne human effluvia from dwell- Sewage 
ings and wastes from many industrial plants such as laundries and 
slaughterhouses. More than other forms of waste, this bears the germs 
of disease, and proper collection and disposal of it become of prime 
concern to the health of the community. One of the earliest and most 
important of municipal engineering activities is, therefore, the installa- 
tion, operation, and maintenance of an adequate sewerage system, con- 
sisting of trunk lines, lateral branches, and connections for each building 
used as a dwelling or for commercial or industrial purposes. In many 
cities, the problem is not solved with the construction of the sewerage 
system, the chief purpose of which is to collect sewage and carry it off; 
there remains the question of final disposal. In cities on the ocean or large 
lakes or rivers, this problem of disposal may find ready solution. But 
where the same lake or river serves as the source of water supply for 
other communities, different methods’ of disposal have to be found, or 
the sewage must be subjected to special treatment before it is turned into 
the lake or stream in question. Worcester and Providence use large 
sedimentation basins or tanks for the separation of the solid matter from 
the water before the latter is turned into a water-course. Still other 
methods of sewage treatment which have been introduced rapidly in the 
past few years are the intermittent sand-filtration process, . the percolat- 

(Feb., 1938); 85-89 (Mar., 1938).; 109-117 (Apr.^ 

1938)j 54-56 (July, 1938), “Incinerators for Garbage and Eefuse Disposal.” , 

sR. Pratt, i2e/^4se Collection u%d p^o$ai N, Y., 1934) ; F. H, 

LaGuardia, New York Advancing (New Yorls;, 1936), 249-263. For additional refers- 
en'ces on waste or refuse di^osai in 'prions cities, see 5tli edition (1935) of this 
book, p. 869, note 2. ■ " ’ 
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ing or sprinkling-filter system, contact beds, and especially the activated 
sludge process, which is now being used extensively in Milwaukee, Chi- 
cago, Pasadena, and other cities.^ 

Within the jurisdiction of the department of public works, when not 
assigned to a separate department of streets, as is sometimes the case in 
large cities, falls the work of planning the width and direction of city 
streets, making the necessary surveys, curbing, paving, cleaning, repair- 
ing, sprinkling, and lighting the streets, and laying sidewalks. Enormous 
progress has been made during the past two decades in street paving 
and cleaning and lighting. One seldom comes across a city nowadays, 
no matter how small, in which at least the principal streets are not 
paved, and in which all are not lighted by either gas or electricity. Brick 
and wooden blocks for retail business and residential streets have prac- 
tically displaced the macadam of a former generation; in the residential 
and boulevard sections, miles of concrete or asphalt roadway are to 
be found in every city of considerable size; while in the heavy traffic 
sections, granite blocks are often employed. Serious postwar problems of 
transportation will confront our cities in the near future, such as are 
involved in increased air transportation, not only of passengers but of 
freight and express matter, the construction of air-ports, the planning of 
traffic routes in metropolitan districts, street congestion, and adequate 
parking facilities.^ Street lighting is not, as a rule, carried on directly 
by the municipality, but rather is left to private corporations under 
contract. Nevertheless, there has been a noteworthy increase in the num- 
ber of cities owning and operating their electric lighting plants for street 
and commercial purposes, although the same cannot be said with respect 
to gas-works. 

Other activities included in the term “public works” are the erection 
and maintenance of the city hall and other buildings owned by the 
city, the construction and care of bridges, and in some places the care 
and upkeep of parks, playgrounds, and cemeteries, and the operation 
of municipal markets and transportation systems. In carrying on the 
varied enterprises mentioned, every city is called upon to decide whether 
it will lay the sewers, pave, repair, and clean the streets, and erect public 
buildings with its own labor force and materials, or whether it will let 
out the work on contract to be done by private parties under carefully 

^ j ^Tasadena’s Sewage Disposal Plant,” The Tax Digest, Xi, 

49-50 (Feb., 1933); S. Adeems, Modem Sewage Disposal and Hygienics (New 
York, 1930) ; T. P. Francis, Modem Treatment (London, 1932). 

2 Publicly owned and operated parking areas (as in Burlingame, Calif.) to remedy 
present problems of he*avy traffic flow, relatively narrow streets, and limited parking 
space, seem likely to become common in the near future. On traffic problems, 
see M. ^McClintock, Street Traffic Control, New York, 1925); M. McClintock and 
S. J. Williams, Municipal Organization for Street Traffic Control (New York, 1930); 
A. F, Macdonald, tdmencan City Government and Administration (3rd ed., 1941), 
Chap. XXXII ; M. Halsey,' Must Traffic Creep in City Streets?,” Nat. Mun. Rev., 
XXyil, 153-157 (Mar., 1938); C5. T. McGavin, ^Traffic and Urban Decentralization,” 
ibid., XXX, 28-34 (Jan:, ^ ' “ . 
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specified conditions. Each system has its advantages and its disadvan- 
tages ; and experience shows that in some kinds of work the direct plan 
is quite satisfactory, while in others the contract system yields better 
results.^ In many cities, both systems are in use. The construction of the 
great majority of public works is, however, carried out on a contract basis. 
It is not difficult to see why “machine’^ politicians are especially eager 
to obtain control of the department of public works. By so doing, they 
are in a better position to secure lucrative contracts for their friends 
and paying employment for their humbler political followers. Phila- 
delphia, for example, has long suffered from the pernicious influence 
of city contractors in municipal politics. 

Social Welfare Activities 

Municipal functions which, for want of a better classification, may 
be lumped together as social welfare activities have increased astonish- 
ingly, in both number and variety, during the past thirty-five years. Prac- 
tically every city, however small, carries on at least two or three such 
activities, and in our larger cities the number is almost legion. Scores of 
cities have, since 1908, formally recognized the importance of this branch 
of municipal activity by creating, under one name or another, depart- 
ments or bureaus of social welfare, among them being Dayton, Chicago, 
Kansas City, Los Angeles, Indianapolis, St. Louis, Minneapolis, Springfield 
(Mass.), Philadelphia, and New York. Such departments or bureaus 
have taken over many phases of philanthropic or charitable work pre- 
viously perfornied by private individuals or unofficial organizations, but 
with which these are unable to deal' adequately. The municipalization 
of such activities has grown out of the increasing realization that society 
at large should regard the defective, delinquent, and otherwise handi- 
capped classes in the city as, in a sense, the wards of the community, 
and should therefore provide, through governmental machinery, ways 
and means of promoting their physical, moral, and economic well-being. 
The development is based on the belief that it is just as much the duty 
of a city to concern itself with the problems of human morale and rehabil- 
itation, of community efficiency and betterment, as with questions of 
police and fire and health protection, garbage and sewage disposal, and 
education.^ ^ 

The multifold character of welfare work — ^which may or may not be 
carried on under a formally organized welfare department— may be seen 
from the following list of more or less common welfare activities and 
agencies: establishing free employment bureaus; relieving poverty and 

iThe two methods are compared in W. 'B. Mmrco, Munidpal Administration, II, 
Chap. XXV ; Nat. Mun. Rev.^ XIII, 241-243 (Apr., 1924). 

2 L. E. Bowman, “Public and Private Provision for Social Service in New York 
City,” iVat. Mun. Rev., XIV, 483-490 (Aug., 1925) ; F. H. LaGiiardia, New York 
Advancing, 209-216; G. B. Mangold, Or^ani^iation /or Social TVeVare (New York, 
1934) ; A. C^ Miiispaugh, Public Welfare Organization (tV’asMngton, D. C., 1935). 
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other forms of individual and family distress;^ investigating and prose- 
cuting ^loan sharks’^ who prey upon the poor; granting mothers^ pen- 
sions; giving legal aid to those who are too poor to employ a lawyer; 
maintaining infant milk stations, day care-centers for children of work- 
ing mothers, and child- welfare stations; employing a staff of visiting 
nurses to give instruction and care in maternity cases; instructing the 
children of the poor, and, through them, their parents, how to improve 
the home and reduce the cost of living; establishing municipal lodging- 
houses and municipal tenements; ^ providing properly chaperoned dance- 
halls and other forms of indoor entertainment ; conducting manual train- 
ing, vocational, and “Americanization'^ classes; creating insurance and 
savings and loan institutions; providing free public baths and public laun- 
dries; organizing folk dances and neighborhood and community pageants; 
and conducting important investigations into sociological problems such 
as the causes and extent of, and the remedies for, poverty, disease, crime, 
and juvenile delinquency. 

The establishment and maintenance of parks and playgrounds have 
long been recognized as legitimate municipal activities in all our larger 
cities; but the number of small parks and playgrounds and neighbor- 
hood centers, with their varied opportunities for both indoor and out- 
door recreation, has been greatly multiplied in recent years in cities of 
all sizes. With this development has gone also the systematic supervision 
of games of all sorts, and of field athletic sports, by competent play- 
gfbund leaders.^ Long as this list may seem, it by no means includes all 


^The depression imposed an enormous burden upon city welfare departments, 
especially in connection with relief of unemployment and family poverty. Cf. L. A. 
Thompson, “Cincinnati’s Eegional Department of Economic Security,” Nat. Mun. 
Rev.f XXVII, 530-535 (Nov., 1938) ; G. May, “Local Responsibility for Public Assist- 
ance,” ibid., XXVIII, 16-22 (Jan., 1939). For further references, see 6th edition of 
this book (i938), p. 894, note 11. 

2E. Longan, “The Present Status of Municipal Housing and Slum Clearance,” 
Anier. Polit. Sci. Rev., XXXI, 1124-1131 (Dec., 1937); L. H. Keyserling, “Low Rent 
Housing Builds on Sound Money,” Nat. Mun. Rev., XXVIII, 632-639 (Sept., 1939) ; 
T. C. Desmond, “Blighted Areas Get a Chance,” ibid., XKX, 629-632 (Nov., 1941); 
P. Windels, “Private Enterprise Plan in Housing Faces First Test,” ibid., XXXII, 
284-288 (June, 1943) ; H. M. Olmsted, “Housing Looms Large for Postwar Era,” 
ibid., XXKlll, 302-303 (June, 1944) ; H. R. Pomeroy, “Housing for the United States 
After the War,” State Government, XVII, 427-428 (Oct., 1944) ; J. D' McGoldrick 
et at, Building Regulation in New York City (New York, 1944) ; Pittsburgh Housing 
Assoc., Citizens Look at Public Housing — A Symposium (Pittsburgh, 1944). The 
national government’s recovery program has extended to the removal of city slums 
and the improvement of city housing. See pp. 626-627 above. 

3 There is a trend toward the establishment of full-time, year-round recreation 
departments, with a view to developing a, well-balanced recreation program. See 
W. W. Pangbiirn, “Tendencies in Public Recreation,” Nat. Mun. Rev., XV, 514-518 
(Sept., 1926), and “Recreation to the Fore in American Cities,” ihfd., XXVII, 445-449 
(Sept., 1938) ; Report of Nat. Mun. League Committee, “Standards of Play and 
Recreation Administration,” ibid., XK, Supp., 483-506 (Aug., 1931) ; L. H. Weir, 
“What the Depression Has Done to Parks and Recreation,” Pttb. jfanagiemeni, XVI, 
227-231 (Aug., 1934) ; F. H. LaGuardia, York Advancing, 127-136; A. N. Pack, 
The Challenge o/ Leiswre (New York, 1934) ; J. G. Frapkiin, “Municipal Responsi- 
bilities in the Field of Recreation,” Vai Mun. Rev.} XXXIII, 298-300 (June, 1944). 

Recreation is also coming to be regarded as an important concern of state govern- « 
ments. Nearly, half of the states have . oflSmal, committees which serve mainiy 
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of the welfare activities now carried on in American cities; and it seems 
unlikely that the list will ever become shorter. 

Education 

Educational activities are among the oldest of municipal functions 
in the United States. Like towns and villages, cities are given large free- 
dom in organizing their public school systems and in raising money for 
their support; and few activities have been more generously sustained. 
As a rule, school affairs are not directly under the control of either the 
council or an administrative department, but are placed under the 
more or less separate and independent jurisdiction of a school-board or 
committee, or a board of education, exceptions to this practice being 
found chiefly in some of the commission-governed cities. Formerly, school- 
boards of over forty members were in existence ; ^ but the recent tendency 
has been in the direction of smaller boards, and they now range from 
three members in Albany to eleven in Chicago and Detroit, twelve in 
St. Louis, fifteen in Pittsburgh and Philadelphia, and seventeen in Provi- 
dence. Members are chosen in a variety of ways, the two most common 
being popular election, as in Boston and Cleveland, and appointment 
by the mayor, as in New York and Chicago. In other cities, especially 
in the South, the board is appointed either by the city council or by 
the courts.^ Terms of office vary from one year in some of the smaller 
cities to six and seven years in St.*Louis and San Francisco, respectively; 
two ^years is perhaps the most common period. The tendency is to 
lengthen the term and to reelect members who are willing to serve a 
second or third term. In the great majority of cities, the members serve 
without pay, although in San Francisco and Rochester they receive 
compensation. 

Upon these school-boards is placed the responsibility for administering 
the entire public school system. They attend to the selection and pur- 
chase of land and buildings for school purposes, and pass upon plans 
and specifications and let contracts for the construction of buildings; 
they provide the necessary fuel and other supplies and janitor services; 
they are the custodians of all school property; they determine many 
points connected with the educational policy of the city; they estimate 

coordinate programs and provide a liaison service, aiding and strengthening com- 
munities in meeting their own responsibilities, and not in any way interfering with 
local initiative. See C. K. Brightbill, ^‘Recreation Challenges State Governments,’^ 
State Government, 437, 448-449 (Nov., 1944). 

iln New York, for example, the board of education formerly consisted of forty-six 
members, appointed by the mayor for a five-year term. At present, it consists of 
seven members, serving without pay. For reductions in other cities, see W. B. Munro, 
Municipal Administration, 11, ZZ2, noiQ, 

2 In San Francisco, a charter amendment adopted in November, 1920, enlarged 
the school-board from four to seven members, serving seven-year terms, and provided 
a new method of selection. The mayor nominates members of the board at least sixty 
days before the regular city election, and at the election the voters approve or reject 
his. nominations. In case of rejection, the mayor makes new temporary appointments 
until the next election. 
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the sum needed for educational purposes each year, and either ask the 
city council for the amount or, if their authority permits (as it often 
does), make a direct tax levy;^ finally, they appoint the school super- 
intendent and have more or less to say, directly, or in more roundabout 
ways, in the appointment, promotion, and transfer of teachers. The super- 
intendent is the responsible expert executive immediately in charge of the 
educational activities of the schools, and he therefore holds a position in 
relation to the school-board analogous to that of the city manager under 
the commission or council in cities having managerial government.^ 

The last thirty years have witnessed a remarkable expansion in the 
educational and allied activities of American cities. These now^ include 
medical, dental, and psychopathic examination of school children; special 
classes for children found to be mentally or physically defective ; evening 
classes for immigrants and illiterates; vocational guidance, including 
manual training, domestic science, and commercial courses; the opera- 
tion of low-priced or free lunch-rooms for school children ; and numerous 
other undertakings. Many persons now in middle life can remember 
when few, if any, school-houses were ever used outside of school hours ; 
indeed, few school-houses were lighted in any way for use after dark, 
and their use for political purposes was simply unthinkable ; while within 
the sacred precincts of the school yard no one was permitted to loiter 
after the close of school in the afternoon. Now all this has been changed 
in hundreds of cities; school-houses are lighted with gas or electricity, 
and thus are made available for evening lectures and entertainments 
and as centers of neighborhood sociability/ The school yard has been 
enlarged and , transformed into a general public playground equipped 
with special apparatus, to which the children of the neighborhood are 
not only permitted, but urged, to resort at any time outside of school 
hours. Moreover, hundreds of school-houses throughout the country are 
now used as polling-places on election day, and even some of the so-called 
conservative New England states permit public meetings, including politi- 
cal gatherings during electoral campaigns, to be held in them/ 

Municipal Finance 

To carry on these multifold activities, and to meet the steadily 
increasing demands of still other sorts upon all of our city governments, 

1 Cf. H. E. Akerly, “The School Budget as Effective Publicity/ iVa£. Mun. Rev., 
XXVI, 582-584 (Dec,, 1937). 

2H. P. Smith, “Business Administration; A Weak Spot in Our City Schools,” 
Nat. Mun. Ee?;., XIX, 172-180 (Mar., 1930); H. J. Miller, “Reducing Public School 
Costs,” ibid., XXI, 7-11 (Jan., 1932) ; L. L Dudley, The School and the Community 
(Cambridge, Mass., 1933). 

3 In August, 1937 and agam a year later, however, Park Commissioner Robert 
Moses characterized as “scandalous” the fact that many of the school recreational 
facilities in New York City were closed to the general public outside of school hours. 
A. F. Times, Aug. 9, 1937. Cf. Aug. 

^See N. B. Heiiry, “What the Depression Has Don© to the Schools,” Pub. 
nnAWP.nf.. YVT 204-2051 Y. Till V. 
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the collection and expenditure of immense sums of money are required. 

. New York City’s budget of 1944-45 amounted to nearly $750,000,000, 
a sum greater than the total expenditures, in 1943, of the state govern- 
ments of the six New England states combined, and almost as great as 
. those of New York State. Partly because of these increasing demands 

upon the city’s exchequer, and partly because of the aftermath of eco- 
nomic depression, many cities are now finding it difficult to raise the 
necessary funds to carry on present activities — ^to say nothing of taking 
on new functions — without resorting to burdensome taxation. 

The principal sources of municipal revenue are: (1) direct taxes on Sources 
real and personal property, which have long furnished by far the largest revenue 
. part of the revenue of every American city, the rate of the tax being fixed 

by the city council or commission and limited in many states by consti- 
tutional or statutory provisions;^ (2) taxes derived from public service 
corporations, such as street railways, gas and electric-lighting companies, 
and telephone companies, and assessed upon the company’s real estate, 
on its capital stock, on its mileage, or on its net or gross earnings; 

(3) poll taxes in a few cities, including Boston, the returns from which 
are comparatively small; (4) license fees exacted from a multitude of 
1 different enterprises and pursuits, including theaters, motor vehicles, 

street vendors, and plumbers; ^ (5) state grants or subventions for spe- 
cial purposes, such as education and sometimes highway improvement; 

I (6) income from municipal enterprises, especially from water-rates and 

the sale of electricity to private consumers, and from a few municipally 
* owned street railways — sources which once were vastly more productive 

in European than in American cities; (7) endowment or trust funds 
provided by private benefaction, the income being usable for certain 
specified activities, especially along social welfare lines, notable instances 
being found in Cleveland and some other large cities; (8) sales or busi- 
ness taxes, found in New York City, Philadelphia,^ New Orleans, and 
Washington, D. C.; (9) special assessments levied upon property-owners 
. to meet a large part of the cost of local improvements, such as street 

I paving and laying sewers; and (10) revenues collected by the states and 

I shared with municipalities, amounting, in 1944, to $230,000,000, or not far 

t from ten per cent of municipal incomes."^ 

I The total revenue from all of these sources is, as a rule, scarcely ade- indebt- 

quate to meet ordinary running expenses. Consequently, when new enter- 
prises are started, resort generally has to be had to loans, usually in 

I 1 R. K. Mohaupt, 'Tax Rate of American Cities,- Nat Mun. Rev., XXXIII, 

! 596-614 (Dec., 1944). 

I 2 York and Chicago license more than a hundred different occupations. 

5 3 Philadelphia levies a one and one-half per cent tax on earned incomes. E. W. 

I Carter and E. B. Shils, “Philadelphians First Year of Earned Income Tax,nn Nat. Mun. 

Rev., XXX, 482-487 (Aug., 1941) ; R. J. Patterson, “Philadelphians Tax in Fifth Year,n' 
i ihwf., XXXIII, 452-457 (Oct., 1944). 

^ The principal sources of state-collected revenue locally shared are^ general prop- 
erty or ad valorem, net income, transactions, liquor, and motor vehicle taxes. For 
I details, see Aetns Jan. 9, 10, 11, 1945. . 
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the form of either sinking-fund or serial bond issuesi Many charters 
or state laws require a popular referendum before bonds of either de- 
scription can be issued. Furthermore, in practically all states there is 
either a constitutional or a statutory limitation upon the amount of 
indebtedness that cities may incur.® The object of the latter restriction 
is praiseworthy. But, although the debt limit is usually fixed in some ratio 
to taxable valuation, and is therefore not strictly uniform, it takes no 
account of the varying resources and financial conditions of different 
cities, and, in its actual operation, is open to serious criticism.® English 
cities operate under much less rigid restrictions. 

Subject to such limitations as may be set by the state constitution 
or laws, determination of the kinds of taxes to be employed and the 
amounts to be levied is exclusively a function of the council or commis- 
sion, as the body directly representing the taxpayers. It is likewise 
exclusively a function of this body to pass the annual appropriation 
ordinance, allotting the city’s income to the various departments and 
activities. The. compilation and revision of the estimates of the financial 
needs of the different departments, together with a forecast of the 
amount of revenue to be expected from various sources — in other words, 
the preparation of the budget — is another most import^ant phase of the 
city’s financial activities. Different cities follow different budgetary 
methods: in Chicago and many other cities not under commission gov- 
ernment, the budget is prepared by a committee of the city council; in 
commission-governed cities, it is prepared by the commission, and in 
council-manager cities by the manager; while in New York, Boston, 
and some other places the mayor is made responsible for the program 
of expenditures,^ Enactment of the budget, with or without modifications, 
takes the form of the annual appropriation ordinance, and is the proper 
function of the city council or commission, which in this w^ay is made 
responsible, at least in part, to the taxpayers for the uses to which the 


^ See p, 858 above. 

2 H'. Secrist, “Constitutional Restrictions on Municipal Debt,” Jour, of Polit, Econ., 
XXn, 365-383 (Apr., 1914) ; P. Studenski, “Limitation of Local Indebtedness in New 
York State,” Nat. Mun Rev., XXVII, 299-303 (June, 1938); J. H. Marion, “State 
Supervision in New Jersey over Municipalities in Unsound Financial Condition,” 
Amer. Polit. Sci. Rev., XXXVI, 502-508 (June, 1942); R. C. Hendrickson and A. A. 
Burger, “New Jersey Reaps Fruits of Good Municipal Finance Laws,” Nat. Mun. 
Rev., XXXII, 419-422 (Sept., 1943); C. H. Chatters, “To Strengthen Municipal 
Finauee,” ibid., XXXI, 369-375 (July, 1942) ; C. Biesen, “Cities Get Dut of the Red’ 
Together” Cin Washington], ibid., XXXIII, 128-132 (Mar., 1944); L. Gladfelter, 
“Milwaukee Goes IDebt Free,” ibid., XXXIII, 391-394 (SepL, 1944); R. Mohaupt, 
“Bonded Debt of 290 United States Cities as of January 1, 1943,” ibid., XNNII, 
303-319 (June, 1943); Bureau of tbe Census, City Finance: “City Debt: 

June 30, 1942” (Washington, D. C., 1942). 

2 During the depression, many cities found themselves in serious financial straits, 
aPd hundreds of them defaulted on both interest and principal of their loans. Banks 
and the national government came to their aid in various ways. See p. 547 above; 
also G. J. Patterson, “MunicipaT Debt Adjustments Under the Bankruptcy Acts,” 
Vrdv. of Pa. Law Rev., XC, 520-532 (Mar., 1942). 

4N. N, Gill, “Big City Budget Methods,” Nat. Mun. Rev., XXXII, 291-296 
aime. 1943). , . 
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city^s money is put. Sometimes the mayor is given a limited veto power 
over separate items in the appropriation ordinances; and in Boston, New 
York, and a few other cities the council may modify the budget as pre- 
sented to it only by reducing the amount appropriated for any given 
purpose or by striking out items. 

The assessment of taxes, the collection of revenues from all sources, 
and their expenditure in accordance with the appropriation ordinances 
are distinctly administrative functions, exercised by one or more city 
departments or ofBcials. The assessment of property for purposes of 
municipal taxation is sometimes performed by county officials; but gen- 
erally each city forms a separate unit with its own corps of assessors, 
who seldom, if ever, enter upon their task with training or experience 
qualifying them to perform this extremely important work with any 
approach to scientific method or accuracy. In recent years, a few cities 
have introduced improvements in this connection which have attracted 
wide attention.^ 

The city treasurer serves as the custodian and disbursing officer of 
municipal funds. The revenues of the city may be paid to him directly 
by the taxpayers or collected by another official called the city tax col- 
lector and then turned over to the treasurer.^ Department heads draw 
requisitions or warrants upon the treasurer from time to time for the 
amounts allotted to their departments in the appropriation ordinance ; 
but before such warrants will be honored by the treasurer, they must 
be approved by the city auditor or comptroller. 

Finally, it is highly desirable that the accounts of all city depart- 
ments be kept in accordance with a single, uniform, scientific method. 
This feature of an up-to-date fiscal system is unfortunately too frequently 
lacking, though the past few years have brought rather widespread 
adoption of improved methods of departmental accounting, as is potably 
illustrated in Philadelphia and Dayton.^ On the whole, considerably 
greater success has been attained in reforming the financial (including 
purchasing^) methods of cities than has been realized in connection with 
state governments. 

Many cities, like some of the states, have been making provision to 

1 Bureau of Municipal Research, Schenectady Assemng Studies (Schenectady, 
N. Y., 1943) ; W. S. Smith, “Clucago Changes Bases of Property Valuations,” Nat 
Mun. Rev,, XXXIII, 268-270 (May, 1944), 369 (July, 1944). 

2 More than two hundred cities in 1943 permitted payment of taxes by instal- 
ments ranging from two to twelve a year. 

3 C. H. Chatters, “Financial and Accounting Standards,” Mun, Rev,, XXYL 
291-295 (June, 1937) ; Mun. Year Booh (1944), 235-288; L. D. Upson, “A Municipal 
Auditor-General,” ibid., XXVI, 428-431 (Sept., 1937); W. Waldron, “City Watchdog,” 
Survey Graphic, !}SVIII, 210-211 (Mar., 1939). 

^Tn 1932, Chicago adopted centralized purchasing for all departments. On experi- 
ence in New York City, see G. B. Seybdld, “^Gyp’ Vendor & Co,, NaU' Mun. Rev., 
XXIV, 314-317 (June, i935). C. F. Shute, “Cooperative Purchasing in the United 
States and Canada,” ibid., XXVII, 499-504 (Oct.,- 1938) | P. Beckett and M Platkins, 
Governmental Purchasing in th^ Los Angeles Metropolitan Ar&a {Mimeo., Los 
Angeles, 1941) t A list of references On centralized purchasing in other cities , appeapi 
in the 4th edition (1931) of this book, p. 987, note 1. - ' ^ ' * • - 
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meet postwar financial problems. In nearly half of the states, laws 
authorize municipalities to set up reserve funds for postwar capital 
improvements, equipment replacement, repair of public works, and utility 
extensions; and various cities elsewhere have set up such reserves with- 
out specific statutory authorization. By April, 1944, some 270 cities 
had laid up cash reserves or war bonds amounting to approximately 
$300,000,000." 
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TOWNSHIPS, VILLAGES, AND SPECIAL DISTRICTS 

Next to cities in importance as local-government units are the towns 
and townships found in the great group of states comprising New 
England, New York, Pennsylvania, and the North Central states, includ- 
ing Nebraska and the Dakotas, In the South and Far West, on the other 
hand, township government is practically non-existent. Functions which 
elsewhere are performed by town governments are, in these regions, exer- 
cised by the county authorities, or are distributed among relatively un- 
important county divisions (like the road districts in some Illinois 
counties), which have no corporate powers and seldom have the authority 
to levy4axes. In sharp contrast with these anaemic local-government units 
of the South and West are the town governments of New^ England, which 
are still vigorous and flourishing, although some are older than the 
counties and states under which they operate. 

The New England Town 

New England towns ^ have practically all of the rights of municipal 
corporations; and, although without charters, they enjoy, by legislative 
grant, almost all of the powers that a city charter confers. In addition 
to the management of purely local affairs, the town acts as agent of the 
state in the assessment and collection of taxes, in keeping records of 
vital statistics and of land transfers,^ in enforcing health laws, and in 
various other ways. Except in one or two states, the town is also the 
unit of representation in the state legislature for one house, or even both 
houses; and everywhere it is an election district for state and national 
purposes. 

Most of the powers granted to New England towns are vested in, and 
exercised by, the principal organ of town government,® i.e,j the town 
meeting — a primary assembly of the town^s qualified voters, called to- 
gether at least annually in the town hall. The town meeting is primarily 

1 The New England town is not necessarily an urban center. Some are such, and 
have populations running into the thousands. But the majority are rural communi- 
ties (with or without a hamlet or two) covering twenty-five or thirty square miles. 
In other words, geographically they resemble the townships of other parts of the 
country.. , ■ ■ 

^In Vermont, Connecticut, and Rhode Island. 

8A. B. Hart, ‘Town Government in Cape Cod iVat^on, LVI, 343-345 (May 11, 
im); G. E. Googin, “The Town Meeting, Outlook, LXXXII, 561-565 (Mar. 10, 
1006) ; T. M. Banks, “Our Town Meetin^y Atlantic Mo., CL, 382-383 (Sept., 1932) ; 
K. Banning, “Is the Town Meeting Democratic?,” Nat. Mun. Eev., XXIY, 152-155 
(Mar., 1935); J. Gould, Neio England Town Meeting, Safeguard of Democracy 
(Brattleboro, Vt., 1940) ; Town Government in Maine (Mlmeo., Portland, 1940) ; 
Town Government in New Hampshire (Mimeo., Manchester, 1940). Cf. State Plan- 
ning Board, Towns of South Carolina (rev. ed., Columbia, 1943). 
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a legislative body ; and the business that it transacts may relate to a great 
variety of subjects of local interest, including the upkeep of the town 
water-works, cemetery, library, high school, town hall, and other public 
property; construction of a sewerage system; laying out and improving 
highways; authorizing contracts for street lighting; enacting local police 
regulations, known as by-laws; and deciding whether licenses shall be 
granted for the sale of liquor. An especially important function is that 
of providing the necessary funds for meeting the costs of these and other 
town enterprises — ^which means that the town meeting not only appro- 
priates money for the different town activities (including support of the 
public schools) , but fixes the tax rate and also authorizes the borrowing of 
money when -such a step becomes necessary. In the discussion of^ihese 
varied items of business, any voter present has a right to participate; and 
non- voters are also sometimes allowed to speak. Proceedings are carried 
on with at least nominal regard for the rules of parliamentary law. Not 
infrequently, subjects come up for consideration which arouse very 
general interest, and even divide the townspeople into hostile camps; 
arid under these circumstances the proceedings reach their maximum of 
interest, and are attended by much of the excitement, speech-making, 
and parliamentary maneuvering that characterize political conventions. 
At other times, proceedings are dull and lifeless, following merely the 
customary formality and routine. 

As towns grow in population, a general mass-meeting is likely to be 
found unwieldy and ill-adapted to the expeditious and thoughtful han- 
dling of business. Sometimes a ^^limited’^ town meeting is introduced, 
composed of persons elected to represent the voters ; ^ in any case, there 
is likely to be a permanent or standing advisory committee of from ten 
to forty members, appointed by the selectmen, to investigate and report 
on any matters referred to it as being too complicated to be handled 
solely in mass-meeting. Special committees, too, are sometimes employed 
for the same purpose ; and, as a rule, committee recommendations carry 
much weight with the voters or their representatives. 

The policies determined upon in town meetings are carried out, the taxes 
levied are collected, and the appropriations authorized are expended by 
officers chosen by the town meeting and directly responsible to it for 
the greater part of their official acts. Instead, however, of a single chief 
executive to carry into effect the will of the local lawmaking body, one 
finds a variety of boards or single officials, usually chosen directly by 

1 The largest New England town is Brookline, Massachusetts, just outside of 
Boston, with a population of 49,278. In that town and a score gf others in Massa- 
chusetts, a limited, or representative, town-meeting system has been instituted. See 
J. F. Sly, ^^Contemporary Town Meeting Goyernment in Massachusetts,” Nat, Mun. 
Rev., XV, 444-446 (Aug., 1926), and “Massachusetts Town Meeting Bends but Does 
Not Break,” ihfd/ XV, 681-685 (Dec., 1926). 

In Connecticut, town meetings have been abandoned in fifteen towns which Have 
recently consolidated under city or borough forms of government. Amer. Polit. ScL 
Ecu., XXXVI, 495 (June, 1942). 
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the voters.^ Most important among these is the small group of three, 
five, or sometimes nine, persons called the selectmen. Chosen by the 
town meeting, and forming a sort of executive committee of that body, 
these officials act almost entirely as the town meeting directs, and hence 
enjoy very little independent or discretionary authority. They are gen- 
erally chosen for a single year, although reelections are very common; 
and they manage town affairs from one general meeting to the next. 
Second in importance is the town clerk, also elected annually, but often 
continued in office year after year until he becomes the acknowledged 
authority on town history, precedents, and genealogy. He keeps the 
records of the town meeting, issues marriage licenses, prepares vital 
statistics, and, in Vermont, Rhode Island, and Connecticut, records 
deeds, mortgages, and other legal documents. There is always a town 
treasurer, sometimes an auditor, and invariably at least one constable 
to arrest violators of the law, serve court processes, and act as tax col- 
lector. There is also an elected school committee, or board, wffiich in 
most New England states has direct control over the town schools. 
Finally, there is a long list of minor officials, mostly appointed by the 
selectmen and having merely nominal duties; for example, justices of 
the peace; road surveyors charged with keeping public roads and bridges 
in repair; field-drivers and pound-keepers; fence-viewers, who settle dis- 
putes among farmers in regard to boundary lines; sealers of weights and 
measures, who test the accuracy of scales and measures; surveyors of 
lumber; keepers of almshouses; park commissioners; fish wardens; hog- 
reeves; inspectors of various kinds; and numerous other minor officials, 
some of whom bear quaint titles and have little or nothing to do. Many 
of these petty officers serve without pay, or, at the most, receive only 
small fees. 

Western Townships 

Unlike the towns of New England, New York, New Jersey, and Penn- 
sylvania, which have very irregular boundaries and differ greatly in 
area, the townships of the Middle-Western states are, with rare excep- 
tions, of uniform size and shape, consisting of a rectangle approximately 
six miles square with straight sides.^ These are often called civil town- 
ships, in order to distinguish them from the geographical or congres- 
sional townships of the same size and shape which were mapped out when 
the original land-surveys were made under authority of an act of 

^ A number of towns in Maine, Vermont, Massachusetts, and Connecticut, however, 
have town managers analogous to city managers. See M. Lippiatt, ^^Manager Plan in 
a New England Town,'’ Nat, Mun. Rev., XXYlllf 718-723 (Oct., 1939) ; R. A. Atkins, 
'The Old and the New in Massachusetts Towns, ibid., XXIX, 361-366 (June, 1940) ; 
K, E. B, Flint, 'Twenty Years of Town Management in Vermont,” ibid., XXIX, 473- 
479 (July, 1940); T. V. Xaiijarvi, "Town Meeting vs. Town Management,” ibid., 
XXIX, 540-544 (Aug., 1940) ; C. W. Atkins, "Manager Plan in Connecticut Towns,” 
ibid., XXIX, 693-595 (Sept., 1940) ; 0. C. Hormell, "Maine a Pioneer in Town Man- 
agement,” ihzKXXK^^ 

2 The rectangular system is found also in the northern part of Maine. 
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Congress. Their boundaries may or may not coincide with those of the 
congressional townships, but there is no necessary legal or political con- 
nection between the two. Congressional townships are found practically 
everywhere west of the Alleghenies, whereas civil townships exist only 
in the states of the Middle West; and in several of these, notably Illinois, 
Nebraska, and Missouri, they exist in only certain parts of the state. 
The boundaries of civil townships are always determined by the state 
or county authorities, whereas those of congressional townships are fixed 
by officials of the national government. Finally, the civil township is 
an important unit of local government, while the congressional town- 
ship has no governmental organization and performs no governmental 
functions, serving almost solely as the basis for land surveys and records. 

Although the Western civil township, as a municipal corporation, 
has substantially the same legal status as the New England town, and 
has elective officers closely corresponding, both in title and in functions, 
to those of its Eastern prototype, the most distinctive feature of New' 
England town government, i.e,, the town meeting, either is entirely ab- 
sent or exists in a greatly attenuated form. Town officers may be elected 
in what is called a town meeting, and questions may be submitted for 
popular approval. But in the Northern tier of Central states, including 
New York and New Jersey, township meetings have very much less au- 
thority than in New England; nowhere west of the Hudson does the 
town meeting show any such vitality as has characterized it in its native 
habitat. And in the Southern tier of Central states, including Pennsyl- 
vania, Ohio, Indiana, Iowa, Kansas, and Missouri, there is no assembly 
of the township voters at all. 

Corresponding to the New England selectmen — a title, however, 
which nowhere appears in the Central states — ^is a commitfee or board 
of supervisors or trustees in Pennsylvania, Ohio, and Minnesota. In 
other states, there is a w^ell-defined head official, quite unlike any New 
England official, called the supervisor in New York, Michigan, and Illi- 
nois, and township chairman or township trustee in other states. Remain- 
ing township officers correspond rather closely, both in name and in 
function, to the officers of the New England town, although often they 
are chosen in a different manner. 

On the whole, township government, outside of New England, plays a 
relatively unimportant role. This is especially true in the states west of the 
Alleghenies, where the township is an artificial area, almost totally lacking 
the social unity of the old New England town. Other factors go to pro- 
duce the same result: the relatively larger pai’t taken by county officials 
in poor-relief, and in highway and school administration; ^ also the com- 

^F. G. Bates, ‘The Indiana Township— An Anachronism,” Yai. Mun. Rev.^ XXI, 
502-504 (Aug., 1932); W. L. Bradshaw and M. Garrison, ‘Township Organization iT 
Missouri,” Univ. of AIo. Studies^ XI, No. 4 (1936); C. S. Himsinger, “Ohio's Experi- 
ment in City-Township Cooperation,” Nat, Mun. jReu., XXIX, 64-65 (Jan., 1^0) ; 
ibid.j “Four-Township Council Brings Benefits to Ohio Community,” ibid., XXVII, 
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mon practice of incorporating portions of townships as villages or other 
separate municipal corporations, thus taking them largely out from under 
the jurisdiction of the township authorities. Among those who have 
studied the subject closely, there is a growing opinion that, under modern 
conditions of travel and communication, the township, as it exists, is an 
outworn institution and might well be dispensed with as a governing 
unit, although perhaps wmrth continuing for certain administrative and 
electoral purposes. 

Villages 

When a portion of a township, or of a county that does not have 
township government, becomes more thickly settled than the rest and 
begins to take on a semi-urban aspect, its inhabitants are certain to 
demand more in the way of special public services, such as fire protec- 
tion, street paving and lighting, water supply and sewerage facilities, 
than the township or county authorities will care to undertake to provide. 
Sooner or later, therefore, such communities usually become incorporated 
as villages or boroughs. State law often requires that a community seek- 
ing incorporation as a village shall have a certain minimum population 
and occupy a certain minimum area, and that the question of incorpora- 
tion shall have been previously submitted to a popular vote. In Illinois, 
for example, any area of not less than two square miles, with at least 
three hundred inhabitants, if it is not already within a village or city, 
may be incorporated as a village by a vote of the people at a special 
election. It remains a village until it has a thousand inhabitants, when 
it may, but is not obliged to, change to a city government.^ On the 
other hand, there are villages in Vermont, Maine, ^ and Connecticut with 
only a few^score inhabitants. Incorporation gives the village the power 
to undertake the special community services mentioned above, and for 
these purposes to borrow money and raise taxes, and to have its own 
village government distinct from the governments of township and 
county. There are more than ten thousand of these incorporated villages 
in the United States, and they are found in all parts of the country, in- 
cluding New England and the Southern and Western states; although by 
far the greater number are in the North-Central section, wdiere Illinois 
alone has some eight hundred. In this region, they are also relatively 
larger and more important than elsewhere. The boroughs of Connecticut 
and Pennsylvania and the incorporated towns of Illinois are merely 
villages under other names. 

510-511 (Oct./ 1938). The observations offered above are in general true, but they 
must not be allowed to create the impression that the township is everywhere dead 
and merely awaiting burial. In Wiscdnsin, for example, the township is still an area 
for the assessment of property and collection of taxes and for the administration 
of seventy per cent of the total mileage of roads. 

1 Oak Park, a suburb of Chicago with 65,590 inhabitants, still retains the village 
form of government. 

2 gee M, Brand, “A Village Portrait,’^ Nat. Mun. Eev., XXVIII, 588-591 (Aug., 
1939). 
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The government of villages is a comparatively simple affair. In some 
states, notably New York, there is a village meeting, much like the town 
meeting, but attended only by the qualified voters of the village. In 
most states, on the other hand, there is no such meeting, and the decision 
of practically all questions is left to certain elected officials. In such 
villages, the principal governing body is the village board, called by 
such various names as trustees (New York), assessors (Maine), com- 
missioners (New Hampshire), burgesses (in boroughs), or the village 
council. Other village officers include a mayor or president or chief bur- 
gess, who is the village chief executive, with sometimes a veto upon the 
acts of the village board; also a clerk, a treasurer, a marshal or police 
officer, and a police magistrate with functions similar to those of a justice 
of the peace. Thus, in structure and functions, the government of vil- 
lages bears a striking resemblance to that of cities, except, of course, that 
usually it is on a decidedly smaller scale.^ Indeed, it might almost be 
said that villages are miniature cities; at any rate, they often mark 
transitional stages in the evolution of cities from what were originally 
rural communities. Speaking broadlj’', the distinction between cities and 
villages is not one of size (the latter sometimes having more inhabitants 
than some cities) or importance, but merely one of legal status. 

Specml Districts 

No description of local government in the United States today is com- 
plete unless it at least mentions the newer districts created in many parts 
of the country to fulfill some special purpose for which the older units 
of local government have been found wholly or largely inadequate. Such 
units are commonly called special districts, *or quasi-municipal corpora- 
tions, in order to distinguish them from the older municipal corporations 
called cities and villages. Sometimes these newer districts lie wholly 
within the boundaries of a city, a town, or even a village; and generally 
they are entirely within a county. Nevertheless, their boundaries seldom 
coincide exactly with those of the older political subdivisions. In the 
majority of instances, they are unions of two or more villages, townships, 
or small cities, or they comprise territory lying within more than one such 
unit. At all events, and despite the fact that they may contain practically 
the same inhabitants, they are legally quite independent of county, town- 
ship, village, or city authorities in dealing with matters falling within 
their jurisdiction. 

How extensively these special municipal corporations have developed, 
particularly in recent decades, is indicated by the fact that a few years 
ago such corporations existed under eighty-nine different names, repre- 
senting forty-seven distinct varieties, counting school districts only 

^In New York, a general village law became effective in 1927, providing a model 
charter for all incorporated villages (about 450 in number), and somewhat altering 
the plan appearing in the diagram on the previous page. The chief executive, now 
called mayor, and the village trustees are the only elective officers. 
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once.^ For convenience, all may be classified into five main groups: (1) 
school districts, (2) public utilities districts, (3) sanitary districts, (4) 
water-control and soil- conservation districts, and (5) miscellane- 
ous. 

School districts are probably the oldest and most numerous of these 
local subdivisions; they are also more widely distributed over the coun- 
try, and they appear in a larger variety of forms, than any other class, 
unless it be the fifth named. No fewer than eight different species, under 
at least thirty-four names, have been discovered and catalogued, five or 
six varieties not infrequently being found in the same state. A school 
district is the unit of local government with which the great majority 
of native Americans first come into conscious personal contact; and no 
agency of local government possesses greater potentialities for the train- 
ing of intelligent and useful citizens. By whatever name they may be 
called, all such districts — ^whether coterminus with a city or a township, 
or formed from a number of townships and villages or portions thereof — 
exist for essentially the same purposes: to provide the necessary land, 
buildings, and teachers, and to levy and appropriate the necessary taxes, 
for the maintenance of elementary, secondary, and high . schools. Each 
district has its school-board, school committee, or board of education, 
usually elected by popular vote in smaller communities, but commonly 
appointed in places of considerable size ; and the board generally selects 
a clerk or secretary, a treasurer, and, in the larger places, a school super- 
intendent, who is the professional head of all the public schools in the 
city. 

Public utilities districts have been created in considerable variety for 
the sole, or chief, purpose, as the name indicates, of constructing, owning, 
and operating works necessary to provide the local inhabitants with 
water, gas, electricity,^ or transportation. The Metropolitan Water Dis- 
trict of Massachusetts, serving residents of the Boston metropolitan area, 
is one of the most imposing instances of the kind. 

Sanitary districts, under various names, have for their main object 
the improvement and protection of public health by providing for the 
establishment of boards of health and the creation and maintenance 
of drainage and .sewerage systems. The best-known example is the Sani- 
tary District of Chicago, established in 1889, and comprising, in addi- 
tion to the entire urban territory, one hundred ninety-five square miles 
outside of the city, and ninety-seven per cent of the population of Cook 
county. At a cost of nearly one hundred million dollars, the trustees of 
this district have constructed, and now operate, over sixty miles of canals 

F. H. Guild, ^'Special Municipal Corporations, Nat, ilfwn. iSet'., XVIII, 
319-323 (May, 1929). California laws in force in 1934 authorized the creation of 
over a hundred different special districts. The Digest ^ 162-168 (May, 

1935); fbR, XXII, 235-240 ( July, ^ 1944). . V. V .A V 

2 The creation of power districts by the states has been stimulated by the federal 
Rural Electrification Administration. R. B. Bauin, “Power District Legislation,” 
Nat, Af^n. ieet;., XXVI, 28-30 (Jan., 1937). See p. 582 above. 
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connecting the Chicago and Illinois rivers, together with the necessary 
engineering works for reversing the current of the Chicago River. As a 
result, the sewage of Chicago is no longer turned into Lake Michigan, 
but, after passing through treatment plants, is largely diverted into the 
Illinois and Mississippi riversd 

touted Water-control districts have to do primarily with impounding or 
districts distributing water supplies, diverting water courses, draining swamps, 
or protecting given areas againsLfioods or tidal waves* Notable examples 
are the Metropolitan Water District of Southern California, which in- 
cludes fourteen cities,^ and the Miami Conservancy District in Ohio, 
created in 1913 after the Dayton flood, and covering nine counties. Per- 
haps the most common illustrations are the irrigation, drainage, or 
reclamation districts which have been established in about a dozen states. 
Nearly three hundred reclamation and irrigation districts are found in 
California alone, and nearly five hundred drainage districts in Illinois. 
Here also may be included more than eight hundred soil-conservation 
districts created since 1937 for the purpose of preventing soil erosion.® 
faneour^’ In the miscellaneous class, one finds a heterogeneous, not to say motley, 
districts array of local-government districts: road, paving, and bridge districts 
in a dozen states; fire and forest-fire districts in New England, New 
York, and California; forest-preserve districts;^ local improvement dis-^ 
tricts or associations, almost without number; several hundred hous- 
ing districts; and a lai'ge assortment of park districts. 

In the methods by which they are created, in their form of govern- 
ment, and in the powers which they enjoy, these special districts show, 
the country over, an almost boundless diversity. All, however, are en- 
dowed with some of the attributes of a municipal corporation, including 
the right to acquire, hold, and dispose of property, to sue and be sued 
in the courts, to have a corporate seal, to pass regulations called by-laws, 
and, most important of all, to levy taxes, issue bonds, and take such other 
steps as may be authorized by law for attaining the special objects for 
■ • which the district was created. Such corporate powers are commonly exer- 
cised through a small governing body of commissioners, directors, or trus- 
tees, either elected by popular vote, or^ less frequently, appointed by some 

iFoiv a number of years, this district has been engaged in the construction of 
enormous sewage treatment plants, in order to diminish the amount of sewage dis- 
posed of through the drainage canal system. 

^See W. P. teGroen, “More Water for Southern California,” Wat. Mun, Mm. ^ 
"NY, 441-445 (Aug., 1931); E. A. Cottrell, “The Metropolitan Water District of 
Southern California,” Amer. Polit, Bci. Rev,, XXVI, 695-697 (Aug., 1932). 

s Forty-two states have soil-conservation-district enabling acts closely conforming 
to a “model” law drafted by the national Department of Agriculture. 

^Perhaps the rnost important of these forest-preserve districts is that of Cook 
county, Illinois, created in 1915 for the purpose of providing for the metropolitan 
district of Chicago an elaborate system of outer parks and connecting boulevards. 
See Forest Preserve Commission, Forest PreserueS o/ Coo/b Cou'ai'i/, (1918). 

For many years, Chicago had no less than seventeen park districts, each with power 
to tax. In 1934, these were consolidated in the Chicago Park District. NaL Mun. Rev.j 
XXIII, 628 (Nov., 1934) , . . ^ 



TOWNSHIPS, VILLAGES, AND SPECIAL DISTRICTS 983 

state or county authority; and almost invariably these oflScials serve for 
short terms and without compensation.^ 

In many — ^perhaps most — instances, such special municipal corpora- 
tions have justified their existence. Multiplication of them, however, has 
had a number of unfortunate results: (1) it has given rise in some states 
to a most bewildering system of local government; (2) it has burdened 
the voters, in those states particularly, but everywhere in some degree, 
with an excessively long ballot; (3) it has added incalculably to the cost 
of local government; (4) it has resulted in wasteful duplication of serv- 
ices, and in tax levies for the same or similar purposes by different 
authorities; (5) it 'has entailed a diffusion of administrative responsi- 
bility; and (6) it has perpetuated numerous administrative areas palpa- 
bly incapable of performing the functions expected of them.^ 

In no state can a citizen live under fewer than four governments — 
national, state, county, and city, village, or town; and, in addition, a 
citizen in New York, for example, who lives in a town outside of an in- 
corporated village may be in school, fire, water, lighting, sewer, and 
sidewalk districts — in which case he is living under ^Ten layers of gov- 
ernment.’’® But to , Illinois belongs the rather dubious distinction of 
having perhaps the most intricate system of local government of any 
state in the Union. Besides 102 counties, there are 1,143 cities, villages, 
and incorporated towns of all sizes, 1,444 townships, 12,129 school dis- 
tricts of one kind or another, 468 drainage districts, 179 special road 
districts, and 163 park, forest-preserve, fire-prevention, mosquito-abate- 
ment, sanitary, tuberculosis, and other districts — ^making a total of 
15,628.^ The, nadir has been reached in the local-government system of 
Cook county, comprising a veritable jungle of nearly four hundred sepa- 
rate units of government and over 2,500 elective officers.^ 

1 Numerous other political subdivisions existing in every state are not described 
here; for example, congressional districts for the election of representatives in Con- 
gress; assembly and senatorial districts for the election of members of the state 
legislature ; judicial districts for the choice of judges of the circuit, district, superior, 
supreme, or other state courts; and probate districts in New England for the election 
of judges of the probate courts. Such districts usually embrace more than one county, 
although the most populous counties are frequently divided into two or more dis- 
tricts. As these divisions exist solely for electoral or judicial purposes, and have no 
governmental organization or corporate powers, attention to them is unnecessary in 
the present connection. 

2 See New Jersey Commission to Investigate County and Municipal Taxation and 

Expenditures, Report No. 1: The Organization, Functions, and Expenditures of Local 
Government in Nev> Jersey (1931), Chaps, m, vii-viii. This commission recommended 
the abolition of all local governments in the state except cities and counties. Thus 
in every part of the state there would be one, and only one, form of local government, 
either a city or a county. H. L. Lutz, ‘Uounty-Municipal Consolidation Plan Pro- 
posed for New Jersey,” Mun. Rev., JLXi, 584-588 (Oct., 1931). Gf. K. H. Porter, 
“A Plague of Special Districts,” ibid*, XXII, 544-547 (Noy., 1933) ; H. A. Davis, 
“Borrowing Machines,” ibid., XXIV, 3^-334 (June, 1935). ^ * 

® Governor Franklin D. Roosevelt, in an address to the Virginia Institute of Public 
Affairs on “Excessive Cost of Local Government,” N. Y. Times, July 7, 1931. 

^Por these figures, we are indebted to Dr. J. F. Isakoff, director of research for 
the Illinois Legislative Council 

® C. E. Merriam et aL, The Government of Metropolitan Chicago (Chicago, 
1933) r Chap* vii; V. Jones, Metropolitan Government (ChicagOi 1942). Los Angeles 
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Local-Government Reform 

Superficially, the United States appears to have democratic local 
government exalted to the nth power. But if the test of true democracy 
were applied, one wmuld often find little oligarchies masquerading in 
the trappings of democracy. 

Against this melange of local governments, attacks no less vigorous, 
and often even more justified, than those against counties have been 
launched, especially during the depression of the thiidies. New Eng- 
land towms, to be sure, have largely escaped criticism. But the special 
districts, and especially the townships, of New York, Pennsylvania, and 
the states of the Middle West have not been spared. Taxpayers are widely 
of the opinion that they are paying for ^Too much government”; ^ that 
most, if not all, of the functions now performed by townships, school 
districts, and road districts could be carried on, not only more eco- 
nomically, but in other respects more satisfactorily, by the counties or 
by the state. In several states, from three to twenty-five per cent of the 
townships have a population of less than four hundred living outside 
of any village or city; and in many of these, the dissolution — at all 
events the consolidation — of townships and other small units may not 
unreasonably be expected in the near future. In fact, some seventy town- 
ships in northern Minnesota,^ and more than nine hundred in Okla- 
homa,^ have been dissolved since 1933; while in Maine a number of little 
towns have voluntarily given up their corporate organization.^ The 
purpose of such changes is not to destroy, or even to impair, local self- 
government, but rather to re-shape local governments in larger units, 
and on more responsible lines, in the interest of economy and efficiency.® 


county had over 1,800 separate taxing districts in 1932, but by 1940 the number had 
been reduced to somewhat over 800. The Tax Digest j X, 42, 119-122 (Feb., Apr., 
1932); XVIII, 372-373 (Nov., 1940) ; XX, 311 (Sept., 1942). 

1 in California, there are nearly 7,000 local taxing units, including sixty-two new 
ones formed in the single year, January 31, 1941-42. M. Rowell, Jr., “The Taxpayer 
and His Local Government” [in California], The Tax Digest, XX, 160-161, 168-172 
(May, 1942). 

2 A Minnesota law of 1933 requires the dissolution of townships in which assessed 

valuation of property is less than $50,000, tax delinquency is more than fifty per 
cent, or state ownership extends to fifty per cent of the real estate. W. Anderson, 
“Minnesota — Dissolution of Townships,” Nat. Mun. i?eu., XXIV, 229 (Apr., 1935); 
A. Fuller, “Dissolution of Townships in Minnesota,” XXI, 402-403 (June, 

1932) . 

3 Under a constitutional amendment adopted in 1933, these townships have been 
blotted out as governmental units by the indirect, but elective, method of taking 
away their authority to levy taxes for township purposes. L. D. Melton, “The 
Elimination of Township Government in Oklahoma,” Nat. Mun. Rev., XXVII, 405- 
407 (Aug., 1938). 

^ See W. S. Carpenter, “Deorganization in Maine,” Amer. Polit. Sci. Rev., XXXII, 
1139-1142 (Dec., 1938). Nearly half of the area of Maine (forty per cent) has no 
local-goverment unit smaller than the county. J. W. Fleming, “Maine’s Unorgan- 
ized Territory Creates Few Problems,” ATai, Mun. Rev., XXVIII, 228-233 (Mar., 
1939). 

5 A. W. Bromage, American County Government, Chaps, iii, ix-x; H. F. Byrd, 
“Too Many Governments” [in Virginia], Nat. Mun. Rev., XXII, 431-433 (Sept., 

1933) ; H. Morgenthau, Jr., “Bigger and Better Government Wanted,” ibid., 434-436 
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Simplification and unification are the outstanding needs of our coun- 
ties and other local areas; indeed, they are indispensable prerequisites 
to the effective functioning of local governments as instruments of a 
genuine democracy. Verily, verily, true democratic government consisteth 
not in a multiplicity of governments nor in a multitude of elective offi- 
cers ; but, rather, in the adaptation of governments to modern community 
needs and in the discriminating choice of a few officials who will be con- 
tinuously sensible of their responsibility to an electorate at once in- 
formed, intelligent, and alert. 
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®b:i constitution of the united states of amebioa 

We, the people of the United States, in order to form a more perfect tmion, 
establish Justice, insure domestic tranquillity, provide for the common de- 
fense, promote the general welfare, and secure the blessings of liberty to our- 
selves and our posterity, do ordain and establish this Constitution for the 
United States of America. ^ , 

AETICLE I 

SECTION I 

All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 

SECTION II 

The House of Representatives shall be composed of members chosen every 
second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature. 

No person shall be a Representative who shall not have attained to the age of 
twenty-five years, and been seven years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that State in which he shall be 
chosen, ^ 

Representatives and direct taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole, number of free 
persons, including those bound to service for a term of years, ^ and excluding 
Indians not taxed, three fifths of all other persons.^ The actual'lnWe shall 
be made within three years after the first meeting of the Congress of the 
United States, and within every subsequent term of ten 'years, in such maimer 
as they shall by law direct. The number of Representatives shall not exceed one 
for every thirty thousand, but each State shall have at least one Representative; 
and until such enumeration shall be made, the State of New Hampshire shall be 
entitled to choose three, Massachusetts eight, Rhode Island and. ProviSeiice 
Rantations~one, Connecticut five, ' New Yor l g 'six^‘ New ' Jersey . f our', Renns:pvama 
eight, Delaware one, Maryland six, Virginia ten/ North (5ar6^^ 

Carolina five, and Georgia three.^ ^ ^ ^ __-_™ 

When vacancies happen in the representation from any State, the execu-^ 
five authority thereof shall issue writs of election to fill such vacancies,- 

The House of Representatives shall choose their Speaker and other officers, 
and shall have the sole power . of impeachment* 

1 Altered by the Fourteenth Amendment. 

2 Rescinded by the Fourteenth Amendment. 

s Temporary provision. 

986 
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The Senate of the United States shall be composed of two Senators fiom 
each State, chosen by the legislature thereof,^ for six years; and each Senator 
shall have one vote. — - 

Immediately after they shall be assembled in consequence of the first election, 
they shall be divided as equally as may be into three classes. The seats of the 
Senators of the first class shah be vacated at the expiration of the second year, 
of the second class at the expiration of the fourth year, and of the third class 
at the expiration of the sixth year, so that one third may be chosen every second 
year; and if vacancies happen by resignation or otherwise during the recess 
of the legislature of any State the executive thereof may naake temporary 
appointments until the next meeting of the legislature, which shall then fill such 
vacancies? ^ ^ —— 

No person shall be a Senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that State for which he shall be chosen. 

The Vice-President of the United States shall be President of the Senate, 
but shall have no vote, unless they be equally divided. 

The Senate shall choose their other ofificers, and also a President 'pro tempore 
in the absence of the Vice-President, or when he shall exercise the office of the 
President of the United States. 

The Senate shall have the sole power to try all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the President 
df the United States is tried, the Chief Justice shall preside; and no person 
shall be convicted without the concurrence of two thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States; but the party convicted shall, nevertheless, be 
liable and subject to indictment, trial, judgment, and punishment, according to 
law. 

SECTION IV 

The times, places, and manner of holding elections for Senators and Repre- 
sentatives shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators. • 

The Congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day.^ 

~ SECTION y 

Each house shall be the judge of the elections, returns, iand qualifications 
of its own members, and a majority of each shall constitute a quorum to do 
business; but a smaller number may adjourn from day to day, and may be 
authorized to compel the attendance of absent members, in such manner, and 
under such penalties, as each house may provide. 

1 Modified by the Seventeenth 'Amendment. 

^ Modified by the Seventeenth Amendment. 

® Superseded by the Twentieth Amendm^ni 
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Each house may detemiine the rules of its proceedings, punish its members 
for disorderly behavior, and with the concurrence of two thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require secrecy, 
and the yeas and nays of the members of either house on any question shall, 
at the desire of one fifth of those present, be entered on the journal. 

Neither house, during the session of Congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 

SECTION VI 

The Senators and Representatives shall receive a compensation for their 
services, to be ascertained by law and paid out of the Treasury of the United 
States. They shall, in all cases except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at the session of their respec- 
tive houses, and in going to and returning from the same; and for any speech 
or debate in either house they shall not be questioned in any other place. 

No Senator or Representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United States, 
which shall have been created, or the emoluments whereof shall have been in- 
creased, during such time; and no person holding any office under the United 
States shall be a member of either house during his continuance in office. 

SECTION VII 

All bills for raising revenue shall originate in the House of Representatives; 
but the Senate may propose or concur with amendments as on other bills. 

Every bill which shall have passed the House of Representatives and the 
Senate shall, before it become a law, be presented to the President of the 
United States; if he approves he shall sign it, but if not he shall return it, 
with his objections, to that house in which it shall have originated, who shall 
enter the objections at large on their journal and proceed to reconsider it. If 
after such reconsideration two thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by ivhich 
it shall likewise be reconsidered, and if approved by two thirds of that house 
it shall become a law. But in all such cases the votes of both houses shall be 
determined by yeas and nays, and the names of the persons voting for and 
against the bill shall be -entered on the journal of each house respectively. If 
any bill shall not be returned by the President within ten days (Sundays ex- 
cepted) after it shall have been presented to him, the same shall he a law, 
in like manner as if he had signed it, unless the Congress by their adjournment 
prevent its return, in which case it shall not be a law. 

Every order, resolution- or vote to which the concurrence of the Senate 
and House of Representatives may be necessary (except on a question of ad- 
journment) shall be presented to the President of the United States; and 
before the same shall take effect, shall be approved by him, or being disapproved 
by him, shall be repassed by two thirds of the Senate and House of Represen- 
tatives, according to the rules and limitations prescribed in the case of a bhl. 
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SECTION vm 

The Congress shall have power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common defense and general 
welfare of the United States; but all duties, imposts, and excises shall be uni- 
form throughout the United ^ates-; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations and among the several States, 
and with the Indian tribes; 

To establish an. uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

To establish post-offices and post-roads; 

To promote the progress of science and useful arts by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on the high seas and 
offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

To raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the militia, and for gov- 
erning such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers, and 
the authority of training the militia according to the discipline prescribed by 
Congress; 

To exercise exclusive legislation in all cases whatsoever over such district 
(not exceeding ten miles square) as may, by cession of particular States and 
the acceptance of Congress, become the seat of the Government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful buildings; and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Constitution 
in the Government of the United States, or in any department or officer thereof. 

■. sEcnoisf IX- 

The migration or importation of such persons as any of the States no^ 
Existing shall think proper to admit shall not be prohibited by ffie 
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prior to the year one thousand eight hundred and eight, but a tax or duty may 
be imposed on such importation, not exceeding ten dollars for each person.^ ’ 

The privilege of the writ of habeas corpm shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any State. 

No preference shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another; nor shall vessels bound to or 
from one State be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the Treasury but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign State. 

BECTION X 

No State shall enter into any treaty, alliance, or confederation; grant letters 
of marque and reprisal; coin money; emit bills of credit; make anything but 
gold and silver coin a tender in payment of debts; pass any bill of attainder, 
ex post facto law, or law impairmg the obligation of contracts, or grant any 
title of nobility. 

No State shall, without the consent of Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing 
its inspection’ laws; and the net produce of all duties and imposts, laid by any 
State on imports or exports, shall be for the use of the Treasury of the United 
States; and ail such laws shall be subject to the revision and control of the 
Congress. 

No State shall, without the consent of Congress, lay any duty of tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or 
compact with another State or with a foreign power, or engage in war, unless 
actually invaded or in such imminent danger as will not admit of delay. 

ARTICLE II 

SECTION I 

t The executive power shall be vested in a President of the United States 

f dnice ttuTkig the IbuF'yeaiiJ*’*^^^ 

wtxETEe^ice-President, chosen for the same term, be elected as follows: 

Each State shall appoint, in such manner as the legislature thereof may 
direct, a number of electom, equal to the whole number of Senators and Rep- 
resentatives to which the State may be entitled in the Congress; but no Sena- 
tor or Representative, or person holding an office of trust or profit tmder the 
United States, shall be appointed an elector, 

^ Temporary pfoviaidn. 
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The electors shall meet in their respective States and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same State 
"^th themselves. And they shall make a list of all the persons voted for, and 
of the number of votes for each; which list they shall sign and certify, and 
transmit sealed to the seat of govemment of the United States, directed to 
the President of the Senate, The President of the Senate shall, in the presence 
of the Senate and House of Representatives, open all the certificates, and: the 
votes shall then be counted. The person having the greatest number of votes 
shall be the "President, if such number be a majority of th^ whole numher of 
electors appointed; and if there be more than one who have such a majority, 
and have an equal number of votes, then the House of Representatives shall 
immediately choose by ballot one of them for President; and if no person have 
a majority, then from the five highest on the list the said House shall in like 
manner choose the President. But in choosing the President the votes shall be 
taken by States, the representation from each State having one vote; a quorum 
for this purpose shall consist of a member or members from two thirds of the 
States, and a majority of all the States shall be necessary to a choice. In every 
case, after the choice of the President, the person having the greatest number 
of votes of the electors shall be the Vice-President. But if there should remain 
two or more who have equal votes, the Senate shall choose from them by baUot 
the Vice-President,^ 

The Congress may determine the time of (jhoosing the electors and the day 
on which they shall give their votes, which day shall be the same throughout 
the United States. 

No person except a natural-bom citizen, or a citizen of the United States 
at the time of the adoption of this Constitution, shall be eligible to the office 
of President; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a resident 
within the United States. 

In case of the removal of the President from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the Vice-President, and the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of the President and 
Vice-President, declaring what officer shall then act as President, and such officer 
shall act accordingly until the disability be yemoveci or a President shall be 
elected. 

The President shall, at stated times, receive for his services a compensation, 
which shall neither be increased nor diminished during the period for which he 
may have been elected, and he shall not receive within that period- any other 
emolument from the United States or any of them. 

Before he enter on the execution of his office he shall take the following oath 
or affirmation: 

do solemnly swear (or affirm) ‘that I will faithfully execute the office of 
President of the United States, and will to the best of my ability preserve, 
protect, and defend the Constitution of the United States-:^ 

1 Superseded by the IVelfth Amendment. 
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SECTION n 

The President shall be commander-in-chief of the army- and navy of the 
United States, and of the militia of the several States when called into the 
actual service of the United States; he may require the opinion, in writing, of 
the principal officer in each of the executive departments, upon any subject re- 
lating to the duties of their respective offices, and he shall have power to grant 
reprieves and pardons for offenses against the United States, except in cases 
of impeachment. 

He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two thirds of the Senators present concur; and he shall 
nominate, and, by and with the ad\dce and consent of the Senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the Supreme Court, 
and all other officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the Congress 
may by law vest the appointment of such inferior officers, as they think proper, 
in the President alone, in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session. 


SECTION III 

He shall from time to time give to the Congress information of the state 
of the Union, and recommend to their consideration such measures as he shall 
judge necessary and expedient; he may, on extraordinary occasions, convene 
both houses, or either of them, and in case of disagreement* between them with 
respect to the time of adjournment, he may adjourn them to such time as he 
shall think proper; he shall receive ambassadors and other public ministers; he 
shall take care that the laws be faithfully executed, and shall commission all 
the officers of the United States. 

SECTION IV 

The President, Vice-President, and all civil officers of the United States 
shall be removed from office on impeachment for and conviction of treason, 
bribery, or other high crimes and misdemeanors, 

ARTICLE III 

SECTION I 

The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time ordain 
and establish. The judges, both of the supreme and inferior courts, shall hold 
their offices during good behavior, and shah, at stated times, receive for their 
services a compensation which shall not be diminished during their continuance 
in office. 

SECTION II 

The judicial power shall extend to all cases, in law and equity, arising under 
this Constitution, the laws of the United States, and the treaties made, or which 
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shall^ be made, under their authority; to ali cases affecting ambassadors, other 
public ministers, and consuls; to all cases of admiralty and maritime jurisdic- 
tion, to controversies to which the United States shall be a party; to contro- 
versies between two or more States; between a State and citizens of another 
SMej_^ between citizens of different States; between citizens of the same State 
claiming lands under grants of different States, and between a State, or the 
citizens thereof, and foreign States, citizens, or subjects. 

In all cases affecting ambassadors, other public ministers, and consuls, and 
those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make. * 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the State where the said crimes shall have been 
committed; but when not committed within any State, the trial shall be at such 
place or places as the Congress may by law have directed. 

SECTION III 

Treason against the United States shall consist only in levying war against 
them, or. in adhering to their enemies, giving them aid and comfort. No person 
shall be convicted of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. 

The Congress shall have power to declare the punishment of treason, but 
no attainder of treason shall .work corruption of blood or forfeiture except 
during the life of the person attainted. 

ARTICLE IV 

SECTION I 

Full faith and credit shall be given in each State to the public acts, records, 
and judicial proceedings of every other State. And the Congress may by general 
laws prescribe the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof. 

SECTION II 

The citizens of each State shall be entitled to all privileges and immunities 
of citizens in the several States.^ 

A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall, on demand of the 
executive authority of. the State from which he fled, be delivered up, to be re- 
moved to the State having jurisdiction of the crime. 

No person held to service or labor in one State, under the laws thereof, 
escapin g into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but, shall be delivered up on claim 
of the party to whom such service or labor may be due.^ 

1 Restricted by the Eleventh Amendment. 

2 Extended by the Fourteenth Amendment. ^ 

2 Superseded by the Thirteenth Amendment in so far as pertaining to slaves. 
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SECTION m 

New States may be admitted by the Congress into this tlnionj but no new 
State shall be formed or erected within the jurisdiction of any other State; nor 
any State be formed by the junction of t’wo or more States or parts of States, 
without the consent of the legislatures of the States concerned as well as of the 
Congress. 

The Congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this Constitution shall be so construed as to prejudice 
any claims of the United States or any particular State. 

SECnOK IV 

The United States shall guarantee to every State in this Union a republican 
form of government, and shall protect each of them against invasion, and on 
application of the legislature, or of the executive (when the legislature cannot 
be convened), against domestic violence. 

ARTICLE V 

The Congress, whenever two thirds of both houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds of the several States, shall call a convention for pro- 
posing amendments, which in either case shall be valid to all intents and pur- 
poses as part of this Constitution, when ratified by the legislatures of three 
fourths of the several States, or by conventions in three fourths thereof, as 
the one or the other mode of ratification may be proposed by the Congress, 
provided that no amendments w^hich may be made prior to the year one thousand 
eight hundred and eight shall in any manner affect the first and fourth clauses 
in the ninth section of the first article/ and that no State, without its consent, 
shall be deprived of its equal suffrage in the Senate, 

ARTICLE VI 

All debts contracted and engagements entered into, before the adoption of 
this Constitution, shall be as valid against the United States under this Consti- 
tution as under the confederation.^ ^ ^ ^ ^ ~". 

This Constitution, and the laws of the United States, which shall be made 
in pursuance thereof, and ail treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding. 

The Senators and Representatives before mentioned, and the members of 
the several State legislatures, and all executive and judicial officers both of the 
United States and of the several States, shall be bound by oath or affirmation 
to support this Constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United States. 

1 Temporary clause. 

^ Extended the Fourteenth Amentoant/ ^ ^ ^ ^ ^ ^ 
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^ ARTICLE VII 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Done in convention by the unanimous consent of the States present, the 
seventeenth day of September, in the year of our Lord one thousand 
seven hundred and eighty-seven, and of the independence of the United 
States of America the twelfth. In witness whereof, we have hereunto sub- 
scribed our names. 

[Signed by] ^ 


ARTICLES IN ABDITION TO, AND AMENDMENT OF, THE CONSTITUTION OP THE 
UNITED STATES OP AMERICA, PROPOSED BY CONGRESS, AND RATIFIED BY THE 
LEGISLATURES OF THE SEVERAL STATES [OR CONVENTIONS THEREIN] PUR- 
SUANT TO THE FIFTH ARTICLE OP THE ORIGINAL CONSTITUTION: 

Article I. Congress shall mate no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people peaceably to assemble, and 
to petition the government for a redress of grievances. 

Article II. A well-regulated militia being necessary to the security of a 
free state, the right of the people to keep and bear arms shall not be infringed. 

Article III. No soldier shall, in time of peace, be quartered in any house 
without the consent of the owner, nor in time of war, but in a manner to be 
prescribed by law. 

Article IV. The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, supported by oath 
or affirmation, and particularly describing the place to be searched, and the 
person or things to be seized. 

Article V, No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand jury, except 
in cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor shall private property 
be taken for public use without just compensation. 

Article VI. In all criminal prosecutions the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and district wherein 

1 The signatures are omitted here. 
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the crime shaE have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted vnth the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of coun- 
sel for his defense. 

Article YII. In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shaE be othervuse re-examined in any court of the United States, 
than according to the rules of the common law. 

Article VIII. Excessive baE shaE not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted. 

Article IX. The enumeration in the Constitution of certain rights shall not 
be construed to deny or disparage others retained by the people. 

Article X.^ The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are resented to the States respectively, 
or to the people. 

Article XI.^ The judicial power of the United States shall not be constnied 
to extend to any suit in law or equity, commenced or prosecuted against one of 
the United States by citizens of another State, or by citizens or subjects of any 
foreign State. 

Article XII.s The electors shaE meet in their respective States and vote by 
baEot for President and Vice-President, one of whom, at least, shall not be an 
inhabitant of the same State with themselves; they shaii name in their ballots 
the person voted for as President, and in distinct ballots the person voted for 
as Vice-President, and they shall make distinct lists of all persons voted for as 
President and of aE persons voted for as Vice-President, and of the number 
of votes for each; which lists they shall sign and certify, and transmit sealed 
to the seat of the government of the United States, directed to the President 
of the Senate. The President of the Senate shaE, in the presence of the Senate 
and House of Representatives, open aE the certificates and the votes shall then 
be counted. The person having the greatest number of votes for President shall 
be the President, if such number be a majority of the whole number of electors 
appointed; and if no person have such majority, then from the person having 
the highest niunbers not exceeding three on the list of those voted for as 
President, the House of Representatives shaE choose immediately, by ballot, the 
President. But in choosing the President the votes shall be taken by States, the 
representation from each State having one vote; a quorum Tor this purpose shall 
consist of a member or members from two thirds of the States, and a mvijority 
of aE States shall be necessary to a choice. And if the House of Representa- 
tives shall not choose a President whenever the right of choice shall devolve 

^The first ten amendments took effect December 15, 1791. 

2 Proclaimed January 8, 1798. 

Proclaimed September 25, 1804. - ^ 
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apon them, before the fourth day of March next following, then the Vice- 
President shall act as President, as in the case of the death or other constitu- 

tional disability of the President. 

The person having the greatest number of votes as Vice-President shall bo 
the Vice-President, if such number be a majority of the whole number of elec- 
tors appointed; and if no person have a majority, then from the two highest 
numbers on the list the Senate shall choose the Vice-President: a quorum for 
the purpose shall consist of two thirds of the whole number of Senators, and 
a majority of the whole number shall be necessary to a choice. But no person 
constitutionally ineligible to the ofSce of President shah be eligible to that of 
Vice-President of the United States. 

Article Section 1. Neither slavery nor involuntary servitude, except 

as a punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. 

Article XIV.® Section 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, with- 
out due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

Section 2. Eepresentatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
in each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice-President of the United 
States, Representatives in Congress, the executive and judicial officers of a State, 
or the members of the legislature thereof, is denied to any of the male in- 
habitants of such State, being twenty-one years of age, and citizens of the 
United States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the propor- 
tion which the number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or 
elector of President and Vice-President, or hold any office, civil or military, 
under the United States or under any State, who, having previously taken an 
oath as a member of Congress, or as an officer of the United States, or as a 
member State legislature, or as an executive or judicial officer of any 

State, t^/^pport the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemies 
thqr^^But Congress may, by a vote of two thirds of each house, remove such 

4. The valM^^^ the public debt of the United States, authorized 

^Superseded by the Twentieth Amendment. 

2 Proclaimed December 18, 1865. 

® Proclaimed July 28, 1868. 
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by law, including debts incurred for pa\Tnent of pensions and bounties for 
serriees in suppressing insurrection or rebeliioii, shall not be quesiioiied. But 
neither the United States nor any State shaU assiune or pay any debit or obliga- 
tion incurred in aid of insurrection or rebellion against the United States, or 
§ny claim for the loss or emancipation of any slave; but all such debts, oltliga- 
tions, and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legis- 
lation, the provisions of this article. 

Article XV ^ Section 1. The right of citizens of the United States to r^ote 
.shall not be denied or abridged by the United States or by any State on account 
of race, color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this article by appro- 
priate legislation. 

Article XVI.^ Tlie Congress shall have power to lay and collect taxes on 
incomes, from, whatever source derived, without apportionmeiu} among the 
several States, and without regard to any census or enumeration. 

Article XVII.® The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, for six years; and each 
Senator shall have one %mte. The electors in endi State sha,!! have the qualifica- 
tions requisite for electors of the most numerous branch of tlie State legislature. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies: Provided, That the legiskture of any State may empower the execu- 
tive thereof to make temporary appointments until the pcojfe iiil the vacancies 
by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term 
of any Senator chosen before it becomes valid as part of the Constitution. 

Article XVUI.^ Section 1. After one 3 ^ear from the ratif iea tion of this article 
the manufacture, sale, or transportation of intoxicating liq uo rs within, the .im- 
portation thereof into, or the exportation thereof from the ITniled States and 
all teriitory' subject to' the' jurisdiction" beverage purposes is hereby 

prohibited. 

Section 2. The Congress and the several States shall have concurrent power 
to enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have b e en ratjfied 
as an amendment to the Constitution by the legislatures o f th et severa l State s, 
as provided" in the Constitution, wuthin seven years from the date of the sub- 
mission hereof to the States by the Congress.^ 

Article XIX*^ Section h The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by any State on account 
of ..sex. ' ■ ■ . 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. 

1 Proclaimed March 30, 18'70. Proclaimed January 29, 1910, 

2 Proclaimed February 25, 1913. ®Eescindod by the Twenty-iirst Amendment. 

® Proclaimed May 31, 1913. « Proclaimed August 26, 1920. 
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Article XX.^ Section 1, The terms of the President and Vice-President shall 
end at noon on the 20th day of January, and the terms of Senators and Repre- 
sentatives at noon on the 3rd day of January, of the years in which such terms 
would have ended if this article had not been ratified; and the terms of their 
successors shall then begin. 

Section 2. The Congress shall assemble at least once in every year, and such 
meeting shall begin at noon on the 3rd day of January, unless they shall by law 
appoint a different day. 

Section 3. If at the time fixed for the beginning of the term of the President, 
the ■ President-elect shall have died, the Vice-President-elect shall become Presi- 
dent. If a President shall not have been chosen before the time fixed for the 
beginning of his term, or if the President-elect shall have failed to qualify, then 
the Vice-President-elect shall act as President until a President shall have quali- 
fied, and the Congress may by law provide for the case wherein neither a 
President-elect nor a Vice-President-elect shall have qualified, declaring who 
shall then act as President, or the manner in which one who is to act shall be 
selected, and such person shall act accordingly until a President or Vice- 
president shall have qualified. 

Section 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and for 
the case of the death of any of the persons from whom the Senate may choose 
a Vice-President whenever the right of choice shall have devolved upon them. 

Section 5, Sections 1 and 2 shall take effect on the 15th day of October fol- 
lowing the ratification of this article. 

Section 6 . This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. ^ ^ 

Article XXIi^ Section 1, The Eighteenth article of amendment to the Con- 
stitution of the United States is hereby repealed. 

Section 2. The transportation or importation into any State, territory, or 
possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3, This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by conventions in the several States, as 
provided in the Constitution, within seven years from the date of the submission 
Weof to the States by the Congress. 

REFERENCES 

Department of Documentary History of the Constitution of the United States 

of America, 1786->1S70, (3 vois., Washington, D. C., 1894-1900). 

The Constitution of the United States of America, Annotated to January 1, 1938, 
74th Cong., 2nd Sess., Sen. Doc. No. 232, 

1 Proclaimed February 6, 1933. 

2 Proclaimed December 5, 1933. 
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Absent voting, 207-208 
Adamson Act (1916), 602 
Adjournment, of (jongress, 270, 370 
Administration (national), diffused con- 
trol over, 362-363 
direction by president, 363-366 
importance, 396-398 
growing complexity, 398 
national government's separate 
machinery, 399 
agencies, 399-400 

role of executive departments, 400- 
403 

function of department leader, 
403-406 

criticism of conditions and trends, 
408-410 

commissions ill-adapted for, 410- 
411 

obstacles to reorganization, 411 
Reorganization Act of 1939, 412 
reorganization ‘^plans," 412-413 
continuing problem of reorganiza- 
tion, 414-415 

problems of regulatory commis- 
sions, 415-416 

Logan- Walter Bill, 415-416 
recommendations of Committee 
on Administrative Procedure, 
416-417 

numbers and scope of civil service, 
419-420 

growth of spoils system, 420-421 
beginning of civil service reform, 
421-422 

Pendleton Act, 422-423 
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423-424 
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625 
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40,426 

merit system in wartime, 427-429 
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449 
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State, 632-634 
references on, 417-418. 450 
Administration (state), growth, 821-822 
activities, 802ff. 
agencies, 822-823 
bipartisan boards, 823-824 
defective organization, 823-826 
lack of budget authority, 825-826 
reorganization, 826ff. 
civil service reform, 832-833 
references on, 835 

Administration (local), in counties, 890- 
898, 904-909 

in cities, 929-932, 935-937, 945-969, 
951-968 

Administrative adjudication, 404-405, 
415-417 

Administrative courts (national), 478 
Administrative legislation, 404 
Administrative Office of U. S. Courts^ 
464-465 

Administrative reorganization. See Ad- 
ministration (national, state) 
Admiralty cases, 458 
Advisory opinions by state courts, 864 
Agents, special, of the president, 639n 
Agricultural Adjustment Act (1933), pur- 
poses, 571-572 
constitutional basis, 572 
crop reduction features, 572 
marketing arrangements, 572-573 
processing taxes, 572 
declared unconstitutional, 573 
Agricultural Adjustment Act (1938), 575 
Agricultural Marketing Act (1929), 571 
Agriculture, government responsibility 
for, 567 

scientific research, 569 
education, 570 
marketing, 570-571 
credit, 578-579 

Agricultural Adjustment Acts 
(1933, 1938), 571-574, 575 
Soil Erosion Act (1935), 573 
Soil Conservation and Domestic 
Allotment Act (1936), 574 
credit facilities, 578-579 
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582' 


loor . 



INDEX 


1002 

Agriculture — contmmd 

Commodity Credit Corporation, 
579-580' 

Farm Credit Administration, 5S0 
farm tenancy problem, 581 
Resettlement Administration, 582 
Farm Security Administration, 582 
state activities for, 810-811 
references on, 5S3 
Bee Natural resources 
Agriculture, Department of, activities 
and branches, 568 

Air forces, proposed consolidation, 685 
Air-maii service, 563-564 
Air Safety Board, 538 
Alaska, government of, 699-700 
Alaska-Canada highway, 700 
Alaska Railroad, 562 
Alien enemies. Bee Aliens 
Aliens, peacetime status, 122 

protection against violence, 123 
deportations, 123-124 
registration, 124 
in wartime, 124-126 
ineligibility to naturalization, 131 
proposal to exclude in congres- 
sional apportionment, 251n 
references on, 135 ' 

Bee Naturalization 
Ambassadors, status, 636-637 
functions, 637-638 

Amendment (of national constitution), 
methods, 39 

stages in process, 30-42 
number proposed and adopted, 42 
amending clause, 39 
twenty-one . ratified, 42-47 
effects, 47 

proposal on child labor, 48 
other proposals, 48-50 
criticism of process, 50-52 
references on, 57-58 

Amendment (of state constitutions), by 
popular initiation, 724 
by legislative proposal, 724-725 
by constitutional convention, 726- 
730 

references on, 732-733 
American Legislators’ Association, 786 
American Tobacco Company cases 
(1911), 649 

Amnesty, power of, 367 
Annapolis Convention, 20-21 
Anthracite Coal Commission, 589 
Anti-Discrimination Act (1936), 552 
Anti-Masonic party, 184 
^'Anti-Strike” Act (1943), 617-618 
Anti-trust laws, national, 548-553 
state, 814 - 

Anti-trust prosecutions, wartime post- 
ponement, 551 / 

Appointments, by president and Senate, 
356-357 

by courts and heads of depart- 
ments, 357*-358, 403 
effects of senatorial courtesy, 358 
in national civil service, 435-436 
veteran preference, 435-436 


geographical apportionment, 439 
by governor, 796-797 
Apportionment, of seats in national 
House of Representatives, 250- 
252 

in national civil service according 
to pojailation, 430 
iP state icgislaturr^s, 740-741 
Appropriation committees, in Congress, 
4SS 

Appropriations, by Congress. 4S3-4S4 
b 3 ^ state legislatures, 851-854 
Arizona, recall of judges in. 76n 
Arms, right to kec^p and bear, 145 
Army, provision for bv Congress, 657- 
658 

before 1940, 673-674 
addition of selecth^e compiilso.ry 
service, 674-675 

size during World War II, 676-677 
organization, 677-678 
question of future, 6S2-6S4 
references on, 693-691 
Articles of Confederation, drafted and 
ratified, 17 
Congress under, 18 
weakness of government, 18-19 
infractions, 10 
‘ revision proposed, 20-21 
displaced bv new constitution, 30- 
3i, 33 

Assembljp freedom of, 144 
Assessment of taxes, in states, 839-840, 
842-843 
in cities, 071 
Asseasore, training of, 84.3 
Assistant-secretaries, in federal executive 
departments, 400-401 
Attainder, bills of, 147 
Attomej^-general national, 479-480 
state, 800-801 

Attorney-General’s Committee on Ad- 
ministrative PrO'Cediire, 416-417 
Auditor (or comptroller), in states, 800 
Auditor-general, proposed, 400-401 
Aviation, regulation of, 538 


B 

Ballot, forms, 211-212 

question of shortening, 213-214 . ■' 
preferential, 214-215 ' 

Bankhead Cotton Control Act (1934), 
573 

Bankhead-Jones Farm Tenant Act 
(1937), 581 

Banking laws, federal, 518-520 
state, 814 

Bankruptcy, laws on, 546-548 
Bicameral system, in colonies and early 
states,. .14 . 

adopted for Congress, 26, 28-20, 
240-250 

in states, 735-738 
, in cities, . 932-035 . 

! Bill-drafting, in.' Congress,. •295' 

•in state legislatures,; 777" . 
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Bill of rights, federal, adopted as amend- 
ments to national constitution, 
42-43 

in state constitutions, 731 
Bills (in Congress), how introduced, 294 
authorship, 294-295 
numbers, 295-296 

reference to House committees, 
296-297 

committee work on, 297-299 

hearings on, 299 

on calendars, 301 

selection for consideration, 801 

readings, 303 

voting on, 304-305 

Senate procedure on, 305-308 

conference committees, 308-311 

final stages, 311 

Bills (in state legislatures), steps in 
enactment, 769 

Bipartisan boards, in states, 824 
Bituminous Coal Conservation Acts 
(1935, 1937), 588 
'^Blue-sky” laws (state), 814 
Board of War Communications, 538 
Bonds, taxation of, 501 
national, 495 
state and local, 858 
Boroughs, 978 

Borrowing money, constitutional author- 
ity, 494 

by national government, 494-495 
by state and local governments, 
858 

Budget and Accounting Act (1921), 485 
Budget Bureau, national, 485-487 
Budget messages, of president, 488 
Budget system (national), antecedent 
conditions, 485 

organization and workings, 486-487 
desirable improvements, 489-490 
Budget system (state), 851-854 
Buffalo, abandons commission govern- 
ment, 922 

Bureaucracy, complaints of, 408-409, 
415-417 

Bureau of the Census, 541 
Bureau of Customs, 511 
Bureau of Employment Security, 604 
Bureau of Internal Revenue, 511-512 
Bureau of Labor Statistics, 601 
Bureau of Placement, 605 
Bureau of the Public Debt, 513 
Bureau of Reclamation, 587 
Bureau of Standards, 540 
Bureaus of criminal identification (state), 
818 

Business, general relations with govern- 
ment,^ 543 

government aids, 544-548^ 
regulation of combinations and 
practices, 548-553 

measures inspired by depression, 
553-559 

and government in wartime, 560- 
561 

government ownership and opera- 
tion, 561-565 


regulation by states, 813-815 
references on, 565-566 


C 

Cabinet, origins, 345 

relations with president, 346 
meetings and influence, 346-347 
selection of personnel, 347-349 
references on, 349-350 
Cabinet government, nature, 368-369 

proposed adoption in United 
States, 392-394 

Calendars, in House of Representatives, 

^ 301 

Campaign (presidential), machinery, ISS'^ 
190, 234 

funds, 192-193, 235 
radio broadcasting, 194 
literature, 235 
oratory, 235-236 

Cannon, James G., as speaker of House 
of Representatives, 275 
“Canol,” 590 

Capitol (national), arrangements and 
facilities, 293-294 
Carriers Taxing Act (1937), 535 
Caucus (congressional), nominates presi- 
dential candidates, 222 
relation to selection of commit^ 
tees, 279-288 

general functions, 284-285 
Censorship, during war, 690-691 
Census, Bureau of, 541 
Centralization, criticism of present 
trends, 107 

counter-arguments, 107 
conclusions concerning, 108 
‘^Chain Store” Act, 552 
Charities and corrections, in states, 803- 
805 

Charters, status as contracts, 83-84 
granted to cities, 920 
special charter system, 920 
general charter plan, 921-922 
classification plan, 923 
home rule plan, 923-924 
optional plan, ^5 

Checks and balances, in early state con- 
stitutions, 13 

in American system generally, 248- 
249 

Chief Justice (U. S.), 461 
Child labor, proposed constitutional 
amendment, 48 

under Fair Labor Standards Act, 
611 

Children’s Bureau, 601 
Chinese, made eligible for naturalization, 
121n 

Circuit courts of appeals, 460 
Cities, growth, 116-118, 916 

relation to state and national gov- 
ernments, 917-918 
legal status, 918-919 
charters, 920-925 
legislative interference, 920 
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Cities — conimued 

special charters, 920 
general charters, 921-922 
classification, 923 
home rule, 923-924 
optional charters, 925 
limitations, 925-926 ^ ^ ^ ^ 

administrative supervision, 926-927 i 
mayor, 929-932 
council, 932ff. 
ordinances, 934 
administrative activities, 935 
departmental organization, 935-937 
“federal” type of government, 937 
defects in government, 939-940 
commission government, 940-945 
manager government, ^945-949 
functions classified, 951 
police administration, 951-954 
police and the courts 954 
fire protection, 956-958 
health and sanitation, 958-959 
public works, 961-965 
water supply, 961-962 
waste collection, 962-963 
garbage collection, 963 
sewage disposal, 963-904 
streets, 964-965 

social welfare activities 965-966 
recreational facilities, 966 
education, 967-968 
sources of income, 969 
debts, 969-970 
budgetary methods, 970-971 
disbursements and accounts, 971- 
972 

relations with federal government, 

917 

impact of defense program, 917- 

918 

references on, 927-928, 938, 949-950, 
960, 972-973 

Citizenship, interstate, 86-87 

constitutional definition, 126 
defined by Supreme Court, 126n 
by birth, 127-128 
by naturalization, 128-129 
mode of naturalization, 129-131 
of married women, 132 
how lost, 132-133 
dual, 133-134 
education for, 134 
as a qualification for voting, 165 
rights of protection abroad, 641- 
642 

references on, 135 
Civil Aeronautics Act (1938), 538 
Civil Aeronautics Administration, 538 
Civil Aeronautics Board, 538 
Civilian Conservation Corps, 591, 605-606 
Civilian defense, 691-692 
Civil liberties. See Civil rights • 

Civil rights, under early state constitu- 
tions, 13 

how arise, 136-137 
complexity under American sys- 
tem, 137 

not fully enumerated, 137-^138 


continuous development, 138-139 
not absolute, 139 
in wartime, 139-140 
freedom of rc'ligion, 141-142 
freedom of speech and press, 142- 
143 

right of asseniblv and petition. 

^ 141-145 

right to keep and bear arms. 145 
eciuai protection of the laws, 145- 
140 

treason defined, 146-147 
bills of attainder forlndden. 147 
cx post facto laws forbidden. I -^7 
indictment by grand jur>% 148-149 
habeas corpus, 149-150 
jury trial, 150 
searches and seizures. 150 
due process of law, 151-154 
taxation as])ccts, 155-156 
eminent domain, 156 
regulated bv Congress in wartime, 
661-663 

references on, 157-158 
Civil service (national) , numbers and 
scope, 419-420 

earlier character of appointments, 

421 

Jackson and the spoils system, 421- 

422 

beginnings of reform, 422 

Pendleton Act* 422-423 

earlier growth of eia-ssified service, 

423 

difficulty of holding gains, 423-424 
problem of extension to higher’ 
levels, 424-425 

obstacles in Congress, 425-426 
renewed agitation for reform, 426 
progress in 1938-40, 426 
status of postmasters, 426n 
recruitment for defense effort, 427 
recessions during war 427-429 
efforts to 'weaken through sena- 
torial confirmation, 429 
over-ali advance, 430 
Civil Service ■ Commission, 430-432 
Federal Council of •• Personnel Ad- 
ministration, 432-433 
examinations, 433-434 
appointments, 434*435 
veteran, preference, 435'-436 
apportionment according to popu- 
lation, 436 
discipline, 436-437 
removals, 437 

immunity from political pressure, 
438 

restraints" on ' partisan' activities, 

438-441 

promotions, 441-442 
classifications, 442-443 
pay, 443-445 

retirement and pensions, 445 
right to organize, 446 
existing organizations, 446-447 
in Department of State and For- 
eign Service, 633-636 
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Civil service (national ) — continued 
references on, 450 
Civil service (state), 832-833 
Civil Service Commission (national), 
policies during war, 42 M29 
organization and staff, 430-431 
proposed reorganization, 431-432 
examinations, 433-434 
Civil service commissions (state), 833- 
834 

Civil Works Administration, 605 
Claims, Court of, 477 
Classified service. See Civil service 
Clayton Anti-Trust Act (1914), 549^550, 
602-603 

Clerk (county), 898 

Cleveland, Grover, inter\’'enes in railroad 
strike of 1894, 355 
use of veto power, 376 
“Closed’^ primaries, 203 
Closure, in House of Representatives, 
303-304 

in Senate, 307-308 
Coast Guard, 679 
Codes, of fair competition, 555 
Collective bargaining, 607 
Collection of customs, 511, 512 
Colonies, tendency to political uniform- 
ity, 9-10 
autonomy, 10 
declare independence, 10 
social stratification, 10-11 
frame constitutions, 12-13 
Commerce, problem of regulation under 
Articles of Confederation, 19-20 
questions in Constitutional Con- 
vention, 29-30 

restrictions on the states, 82-83 
constitutional provisions, 525 
importance of national control, 

. 525-526 

judicial definition, 526-527 
prohibition of, 527 
foreign relations and, 528 
embargoes, 528 
tonnage duties, 529 
navigation and inspection laws, 
529 

merchant marine, 529 
protective tariffs, 529-530 
immigration laws, 530 
laws stimulating, 530 
JExport-Import Bank, 530 
foreign-trade zones, 530 
interstate defined, 531 
scope of control, 531-532 
manufacturing and, 532 
state laws affecting, 533 
Interstate Commerce Act, 534-535 
Interstate Commerce Commission, 
535-537 

Motor vehicle transportation, 536 
water carriers. 536-537 
regulation of communications, 537 
regulation of aviation, 538-539 
regulation of water power, 539 
bureau of foreign and domestic, 
540 
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subsidiary commercial bureaus, 540 
references on, 541-542 
Commerce, Department of, established, 
539 

organization and activities, 539-541 
Commission government (in cities), de- 
velopment, 940 
essential features, 940-941 
incidental features, 941-942 
defects, 942-945 
references on, 949-950 
Commission-manager government (in 
cities), salient features, 945-946 
manager’s functions, 946-947 
manager and council, 947-949 
; results, 949 

references on, 949-950 
Commissions. See Independent establish- 
ments 

Committee on Administrative Manage- 
ment, criticism of national ad- 
ministration, 410-411 
appointed, 411-412 
recommendations, 412n 
Committee on committees, in House of 
Representatives, 279-280 
Committees (party), national, 188-189 
congressional and senatorial, 189- 
.190 

state and local, 190-191 
Committees (in Congress), kinds in 
House of Representatives, 278 
method of selection, 279-280 
chairmanships, 280-281 
on rules, 281-283 
in Senate, 290-291 
methods of work, 297-299 
sources of information, 298-299 
hearings, 299 

possible courses of action, 299-300 
discharge rule, 299 
of whole in House of Representa« 
tives, 302-303 
of conference, 308-311 . 

proposals to reduce number, 321- 
322 

references on, 292 

Committees (in state legislatures), 769- 
773 

Committees (in national nominating 
conventions), 228-229 
Commodities Exchange Act (1936), 558- 
-559 

Commodity Credit Corporation, 579-580 
Communist party, 184 
Communist Political Association, 184 
Compacts, interstate, 77-79 
Compromises, in the national constitu- 
tion, 28-30 

Comptroller-general (U. .S.) , 490 
Comptroller of the Currency, 518 
Compulsory voting, 177-178 
Condliation Service, 615 
Concurrent resolutions, 376n 
Conference, Federal J udicial, 463-464 
Conference of Commissioners on Uni- 
form State Laws, 785, 786 
Conference, Republican. See Caucus 
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Conference committees (in Congress), 

Batiire, 308-310 
defects, 310-311 

Congress (under Articles of Confedera- 
tion), powers and limitations, IS 
difficulties, 18-10 

authorizes Constitutional Conven- 
tion, 21 
expires, 33 

Congress (under present constitution), 
role in amendment of national 
constitution, 39-42 
rdle in admission of states, 74-75 
.and republican government in the 
states, 76-77 

relation to interstate compacts, 78- 
79 

bicameral structure, 249-250 
popular basis, 250 
apportionment of seats in House 
of Representatives, 250-252 
general ticket and district systems 
of election, 253 

problems of district system, 254- 

256 

contested congressional elections, 

257 

qualifications, of congressmen, 257- 

258 

equal representation of states in 
Senate, 258-260 

original mode of electing senators. 
260 

adoption of popular election, 261- 
263 

term of senators, 263 
qualifications of senators, 263-264 
privileges and immunities of mem- 
bers, 264-265 

pay and perquisites of members, 
265-266 

sessions, 269-270 
adjournments, 270 
process of organization of House 
of Representatives, 271-273 
rules of House of Representatives, 
272-273 

speakership, 276-277 
committees in House of Repre- 
sentatives, 278-283 
caucus or conference, 284-285 
steering committee, 285 
majority floor leader, 285-286 
whips, 286 

need for leadership, 287-288 
officers of Senate, 289 
Senate rules, 290 
Senate committees, 290-291 
physical setting, 293-294 
how bills are introduced, 294 
authorship of bills, 294-295 
numbers of bills, 295-296 
reference of bills to committees^ 

296- 297 

committee consideration of bills, 

297- 299 ; 

public hearings, 299 
discharge rule, 300 


House calendars, 301 
selection of bills for consideration, 
301 ^ ^ 

order of business in House of Eep- 
resentat ives, 301-302 
committee of the whole in House 
of Representatives, 302-303 
three readings of bills. 303 
closure in House of Representa- 
tives, 303-301 

methods of voting, 304-305 
Senate ]woccdure, 305-306 
filibustering in Senate, 306-307 
closure in Senate, 307-308 
conference committees, 308-311 
bills^ final stages, 3U 
publicity of proceedings. 311-312 
published records, 312-313 
criticism of, 313-315 
difficult role, 315 

effects of two-j’-ear congressional 
term, 314-315 

effects of residence usage for con- 
gressmen, 315-316 
lack of public interest, 316 
pressure groups and lobbying, 316- 
319 

problems of improvement, 319 
possible changes, 319-322 
general asjjects of power, 325 
non-legislative jmwers, 325-328 
as critic of the administration, 327 
impeachments btU’ure, 326-327 
direction and supervision, 327-328 
legislati\'e powers, 328-334 
delegation of powers, 328-329 
emergency powers, 329-330 
express powers, 330 
permissive and mandatory powders, 
331 

prohibitions upon, 331-332 
implied powers, 332 
resulting pow'ers, 332-333 
police powers, 333 
exclusive and concurrent powers, 
333-334 

relation to appointments, 356-358 
relation to removals, 358-362 
share in direction of administra- 
tion, 362-364 

president’s control over sessions, 
369-370 

presidential messages, 370-372 
presidential initiative of legisla- 
tion, 372-373 

presidential vetoes, 374-377 
overriding of 'vetoes, 377-378 
presidential leadership in legisla- 
tion, 385-386 

need of Congress for outside lead- 
ership, 387 

control over president, 390 
proposal to give department heads 
privilege of floor, 391, 393 
proposal to give department heads 
seats, 392-393 
investigations,-' 402n ^ 
share in administration, 402-403 
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Congress (under present constitution)-— 
continued 

Senate and treaty-making, 642-646 
role in shaping foreign policy, 652 
control over Army and Navy, 657- 
658 

enactment of military and naval 
regulations, 658 » 
control over ' National Guard, 659 
declaration of war, 659-660 
provision for national mobiliza- 
tion, 661 

regulation of wartime civil rights, 
661-663 

wartime investigations, 663 
providing for veterans, 663-664 
grants of war powers to president, 
665-666 

references on, 267-268, 292, 323-324, 
334, 394-395 

Congressional campaign committees, 189- 
190 

Congressional districts, as electoral areas, 
250-255 

Congressional Record j 312 
Congressmen-at-large, 253n 
Connecticut Compromise, 28-29 
Conscientious objectors, 142n 
Conservation. Bee Natural resources 
Constitution (national), drafted in 1787, 
25-31 

struggle over ratification, 31-33 
put into operation, 33 
long survival, 33-34 
characteristics as a document, 34- 
35 

sources, 35-36 

as an instrument of democracy, 36 
modes of amendment, 39-42 
amendments adopted, 42-47 
characteristics of amendments, 47 
proposed child labor amendment, 
48 

other proposed amendments, 48-50 
criticism of amending procedure, 
50-52 

expansion by interpretation, 52-53 
statutory elaboration, 53-54 
judicial construction, 54-56 
growth by usage, 56 i 

references on, 36-37, 57-58 
Constitutional Convention (of 1787), 
called, 21 
membership, 23 

organization and procedure, 24-25 
main problem, 25-26 
plans presented, 26 
compromises, 27-30 
Constitution adopted, 30-31 
references on, 36-37 ^ 

Constitutions (state), origins, 12-13 
length, 719-721 

methods of amending, 722-730 
contents, 731 
bills of rights, 731 
future of, 731-732 
references on, 732-733 
Consuls, functions, 638 


Contempt of court, 457 

Contested elections, in Congress, 257 

Continental Congress, meeting, 16 

adopts Articles of Confederation, 

17 

Contracts, states forbidden to impair ob- 
ligation of, 83-84 

Convention, Constitutional (1787). Bee 
Constitutional Convention (of 
1787) 

Convention, constitutional, in states, call, 

727 

size, 727 

organization and procedure. 727- 

728 

range of authority, 728-729 
submission of work, 729-730 
references on, 732-733 " 
Convention (national nominating), rise, 
222-223 

arrangements for, 223 . 
membership, 223-225 
numbers of members, 225 
methods of choosing delegates, 
225-226 

presidential primary, 226-227 
conditions of work, 228 
temporary organization, 228-229 
committees, 228-229 
permanent organization, 229-230 
platforms, 230 

nomination of candidates, 231-233 
Conventions, use in amending national 
constitution, 40-42 
of political parties, 201-202 
See Convention (national nomi- 
nating) 

Cook county (Illinois), government, 909 
Coolidge, Calvin, and question of third 
term, 336 
Copyright, 545 
Coroner, 897-898 
Corporations, as citizens, 127n 
government, 527, 562 
state regulation of, 813-814 
Corrupt practices acts, 195 
Council (in cities), decline, 932 
election, 932-933 
structure, 933 
ordinance nowers, 934 
Council of National Defense, 672 
Council of State Governments, 114, 786 
County, in Eevolutionary period, 16 
early development, 885 
changes, 885-886 
number and size, 886 
functions, 887-888 
legal status, 889-890 ^ 
centralizing tendencies, 888-889 
governmental structure, 890-894 
restrictions on, 890 
supervisors (or commissioners), 
890-894 

finance, 892, 910-911 
appointments. 893 
civil service, 893 
sheriff, 894-895 
public prosecutor, 895-897 
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County — continued 

public defender, 896 
coroner, 897-898 
clerk,. 898 
criticism of, 901ff, 
consolidation, 902 
unions, 903 
home rule, 903-904 
shorter ballot, 906-907 
executive, 908-909 
managers, 908-909 
consolidation with city, 909-910 
finance, 910 
surve 3 ?'s, 912 

reform by legislature, 913-914 
reform by constitutional amend- 
ments, 914 

references on, 899-900, 914-915 
County boards, 890-891, 904-906 
County clerks, 898 
County courts, 862-863 
County managers; 908-909 
Court clerks, 898 
Court of Claims, 477 
Court of Customs and Patent Appeals, 
477 

Courts. See Judiciary 
Crime control units (national), 454 
Crimes, against the United States, 454- 
455 

dealt with in state and local 
courts, 860-861 
Crop insurance, 576 
Cumulative voting, in Illinois, 747 
Currencj^ restrictions on the states, 83 
national system established, 515 
silver demonetized, 515 
gold standard abandoned. 516 
nationalization of gold and silver, 
516 

paper money, 517 
present forms, 517-518 
president's power over, 518 
references on, 524 
Customs duties, 506-507 


• D 

Danbury Hatters case (1908), 548 
Dartmouth College case (1819), 83-84 
Dayton (Ohio), government dia- 
grammed, 948 

Debt, national, 494-497. 857-858 
state, 857 
Jocal, 857-858 

Decisions and opinions, of Supreme 
Court, 462-463 
Declaratory judgments, 880 
Defense. National defense 
Defense Homes Corporation, 522 
Defense housing, 627 
Defense Plant Corooration, 522 
Defense Supplies Corporation, 522 
Deficits^ (federal), 495 
Demobilization, beginnings of, 693 
Democracy, limited under early state 
constitutions, 13 


present limitations, 159 
Democratic party, 1S4 
Denaturaliza lion , 132-133 
Deportation, of aliens, 123-124 
Des Moines, plan of city government, 
944 

Dilatory motions, .Speaker .P-eed's ruling 
on, 276 

Direct primary, exchr^ion of Negroes in 
Southern states, 109-171 
general use in the states, 203-204 
presidential, 226-227 
power of Congress to regulate, 169- 
171, 262n 
Direct taxes, 500 
Disaster Loan (Corporation, 522 
Discharge rule, in House of Representa- 
tives, 300 

“Dissents/' in Supreme Court, 462 
District (congressional), earlier choice of 
presidential electors in, 238 
question of reviving such use," 24.2- 
243 

election of congressmen in, 253-256 
effects of requirement of residence 
of congressmen in, 315-316 
District attorney, federal, 479 
District courts, federal, 459-460 
District of Columbia, courts, 477-478 
government, 7 1 3-7 14 
Diverse citizenship,_ eases, 453, 456 
Division of Labor Standards, 601 
Division of Territories and Island Pos- 
sessions,^ 699 

Dollar, revaluations of, 516 
Dorr rebellion, in Rhode Island, 76 
Double jeoparcty, 456 
Due ■ process of law, constitutional pro- 
visions, 151 

lack of definitions, 151-152 
relation to procedural rights, 152 
relation to substantive rights, 152- 
153 

relation to police power^ 153-154 
references on, 1,57-158 


.E 

Economy and efficiency commissions, in 
states, 823 

Education, federal aid for, 99-100 
agricultural, 570 

activities 'of' .state, governments, 
802-803 

in cities, 967-968 

Eighteenth Amendment, adopted, 45 
repealed, 46 

Elections (national), pageantry of presi- 
dential, 220 

original mode of choosing presi- 
dent, 220-222 

change under Twelfth Amend- 
ment, 222 

presidential campaigns, 234-237 
presidential electors, 237-240 
Electoral Count Act, 240-241 
general ticket and district systems 
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Elections (national ) — continued 

for House of Representatives, 
252-256 

congressional .regulation, 256-257 
contests in Hblise of Representa- 
tives, 267 

of senators by legislatures, 260 
of senators by the people, 261-263 
presidential intervention in, 381 
references on, 246-247 
Elections (state), registration, 205 

counting and canvassing votes, 
209-210 

ballots, 211-212 
system criticised, 212-215 
preferential ballots, 214-215 
proportional representation, 215 
of legislature, 746-747 
of governors, 788 
of judges, 873-876 
references on, 218-219 
See Suffrage, Direct primary, Par- 
ties (political), etc. 

Electoral college. See Electors 
Electoral Count Act (1887), 240-241 
Electors, presidential, 237-240 
electoral count, 240-242 
Electrical communications, regulation of, 
527 

Electrical voting, in state regislatures, 
755n 

Eleventh Amendment, 43, 453 
Emergency boards (railway), 614 
Emergency Court of Appeals, 478 
Emergency Price Control Act (1942), 577 
Eminent domain, 156 
Employers Liability Act (1908), 602-603 
Employment, promotion of, 604-605 
Enderbury Islands, 699, 711 
Equal proportions, as basis of congres- I 
sional reapportionments, 252n 
Equal protection of the laws, 145-146 
Equal rights amendment, proposed, 49 
Equity cases, 457-458 
Erdman Act (1898), 613 
Espionage Act (1917) , 662 
Estate and gift taxes, 506 
Estimate and apportionment. New York 
Board of, 933 

“Ever normal granary,” 575 
Executive. See President, Executive de- 
partments, Governor, Mayor, 
etc. 

Executive agreements, nature and im- 
portance, 648-649 
examples, 648-649n 
references on, 649 

Executive departments (national), pro- 
posal to extend privilege of floor 
in Congress, 391,^ 393 
proposal to seat princinal officer in 
Congress, 392-393 
common features, 400-401 
types of functions, 401^402 
appointing and removing powers, 
403 

direction, of operations, 403-404 
issuing rules and regulations, 404 


deciding appeals, 404-405 
supplying information and advice, 
405-406 

■ See departments (by name) 
Executive Office of the President, 341- 
342 

Expenditures (national), constitutional 
^powers, 483-484 
role of Congress, 484 
former mode of appropriation, 485 
budget system introduced, 485 
workings of budget system, 485-488 
executing the budget, 490-491 
growth of, 491-492 
references on, 497-498 
Expenditures (state), 850-851 
Export-Import Bank, 530 
Export subsidies, 575 
Ex post facto laws, fprbidden, 147 


F 

, Fair Labor Standards Act (1938), 610-612 
Farm Credit Administration, 580 
Farm Relief Act (1933), 579 
Farm Security Administration, 582-583 
Farm tenancy problem, 581 
Farm Tenant Act (1937), 581 
Federal aid, earlier development, 96-97 
National Guard, 97 
highways, 98 
social welfare, 98-99 
conservation, 99 
education, 99-100 
arguments for, 101 
arguments against, 101-102 
direct aid to localities, 102-104 
references on, 114-115 
Federal Communications Commission, 
537 

Federal coordinator of transportation, 
536 

Federal Corrupt Practices Act (1925), 
195-197 _ 

Federal Council of Personnel Adminis- 
tration, 432-433 

Federal Crop Insurance Corporation, 575 
Federal Deposit Insurance Corporation, 
520 

Federal Farm Board, 571 
Federal Farm Loan Board, 578 
Federal Farm Mortgage Corporation, 
579 

Federal Home Loan Bank Board, 523 
Federal Housing Administration, 523^ 
Federal instrumentalities, state taxation 
of, 80-82 

iFederalism, basic to American system, 
59-60 

problems raised, 60-61 
distribution of powers, 61-63 
implied powers, 64-67 
supremacy of national govern- 
ment, 67-68 

judicial function of interpretation, 
68-70 

references on, 71 
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Federalist, The, 32-33 
Federal Judicial Conference, 463-464 
Federal penitentiaries, 480-481 
Federal Power Commission, 539, 593, 594 
Federal Public Housing Authority, 627 
Federal Radio Commission, 537 
Federal Reserve Board, 520 
Federal Reserve System, 519 
Federal Register, 366n 
Federal Security Agency, 413 
Federal Trade Commission, functions, 
562-553 

Federal Works Agency, 413 
Fifteenth Amendment, 44 
Filibustering, in Senate, 306-307 
Finance (municipal), sources of revenue, 
969 

indebtedness, 969-970 
budgetary methods, 970-971 
disbursements, 971 
references on, 972-973 
Finance (national), guidance by presi- 
dent, 373-374 

constitutional basis of spending 
power, 483-484 

earlier methods of appropriation, 
485 

budget system introduced, 4S5-4S6 
budget system in operation, 486- 
489 

executing the budget, 490-491 
recent expenditures, 491-494 
borrowing money, 494-495 
national debt, 4*95-497 
restrictions on taxing power, 499- 
505 

direct taxes, 501 
scope of taxing power, 501-503 
multiple taxation, 503 
tax pattern, 504-507 
enactment of revenue laws, 507-511 
tariff laws, 508-509 
Tariff Commission, 510 
flexible tariff provisions, 510 
trade agreements, 510-511 
collection of revenue, 511-512 
' custody of funds, 512 

Treasury Department, 511-513 
gold standard, 515-516 
forms of currency, 517-518 
revaluation of the dollar, 516 
Gold Reserve Act, 516 
banks and bankinar. 518 
banking crisis, 520-521 
new banking laws,^ 520 
Reconstruction Finance Corpora- 
tion, 521-522 

home loan institutions, 523 
savings ‘and loan itistitutions, 523 
* cooperative credit unions, 523 
references on, 497-498, 513-514, 524 
Finance (party), expenditures in presi- 
dential campaign, 192-193 
laws regulating, 195-196 
Finance (state), sources of revenue, 836- 
839 


kinds of taxes, S38 
general property tax, 839-845 
assessments, 839-810, S42-S43 
tax commissions, 840-841 
property exempt:ions, 844 
income taxes, S45-S46 
motor fuel and vehicle taxes, 846- 
847 

general sales taxes, 847-S4S 

tax collection, 848-850 

custody of funds, 850 

pattern of state expenditures, 850- 

851 

earlier, appropriation methods, 851- 

852 

budgetary reform, 852-854 
state control over local finance, 
854-856 

state debt, 857 
local debt, 857-858 
references on, 858-859 
Fire protection, in cities, 956-958 
^Tive to four decisions,” 469-470 
Flood control, 591 

Floor leader, in House of Representa- 
tives, 2S5-2S6 

Food Distribution Administration, 578 
Food Production Administration, 578 
Food stamp plan, 576 
Foreign relations, constitutional basis, 
629 

division of control, 630 
Department of State, 630-634 
Foreign Service, 634-638 
carrying on foreign intercourse, 
639-640 

power of recognition, 640-641 
protection of citizens abroad, 641- 
642 

executive agreements, 64S-649 
president and foreign policy, 650- 
652 

role of public opinion, 652-653 
references on, 653-654 
Foreign Service, organization, 634 
personnel, 634-636 
ministers and ambassadors, 636-637 
diplomatic functions, 637-638 
consular functions, 638 
references on, 653-654 ■ 

Foreign trade zones, 530 
Foreign Trade Zones Board, 530 
Forest preserve district, 982 
Forest Service, 568 
Fourteenth Amendment, adopted, 44 
defines citizenship, 126 
imposes due process requirement 
on the states, 151 
penalty for disfranchisement noi 
enforced, 173-174 

Franchises, status as contracts, 83-84 
Franking privilege, 266 
Franklin, Benjamin, postmaster-general, 
:563 ■ 

Frazier-Lemke Act (1934), 457 
Free Soil party, 184 
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G 

Garner, John N., as vice-president, 343n 
General Accounting Office, 490 
General property tax, nature and basis, 
839 

tax calendar, 839-840 
state tax commissions, 841-842 
advantages and disadvantages, 
S42-S43 

in Illinois, 843n 
possible improvements, 844-845 
General Staff, of the Army, 678 
Gerrymandering, in laying out congres- 
sional districts, 254-255 
in laying out state legislative dis- 
tricts, 742-743 

“GI Bill of Rights,’^ 523, 625 
‘‘Gold clause,^’ cancelled, 516 
Gold Reserve Act (1934), 516 
Gold standard, 515-516 
Government, differing conceptions of, 1 
reason for present importance, 2-5 
effects of technology, 2-4 
rise of service state, 3-4 
influence of depression and war, 4-5 
multiplying functions, 5-6 
relations of individual with, 6-7 
reasons for studying, 7 
negative attitude in Revolutionary 
period, 11-12 
references on, 7-8 

Government Contracts Act (1936), 556 
Government ownership and operation, 
Inland Waterways Corporation, 
562 

Alaska Raihoad and Panama 
Canal, 562 

Reconstruction Finance Corpora- 
tion, 562n 

Tennessee Valley Authority, 594- 
596 

Government Printing Office, 562 
Army and Navy radio system, 562 
' postal service, 562-565 
Government Printing Office, 562 
(Governor, under early state constitu- 
tions, 13-14, 788 

role in interstate rendition, 87-89 
election, 788 • 
qualification, 789 
term and salary, 789 
removal, 789 
succession, 790 
recall, 790 
veto power, 790r792 
messages, 793-794 
budget-making, 794 
leadership, 794-795 
executive powers, 795-798 
appointing power, 797 
removal power, 797-798 
miscellaneous powers, 798 
references on, 801 
Grand jury, indictment by, 148449 
Grants-in-aid. See Federal aid 
Great Britain, policies toward American 
colonies, 10 j 


Great Plains Drought Area Committee, 
592 

‘^Greenbelt” communities, 582 
Guam, 699, 710 
Guano Islands, 711 

« H 

Habeas corpus, privilege of writ of, 149 
^ suspension in wartime, 668 
Hamilton, Alexander, and The Federal- 
ist, 32-33 

on presidential veto power, 376 
Hatch Acts (1939, 1940), 195, 196-197, 
439-441 ^ 

Hawaii, government, 699 

movement for statehood, 700 
martial law in, 700 
Hawley-Smoot Tariff Act (1930) 509 
Health departments, in states, 807 
in cities, 958-959 
Health insurance, 583, 624, 626 
Hearings, by committees in House of 
Representatives, 299 
Highways, federal aid for, 98 

state administration of, 811-813 
Home Loan Bank Board, 523 
Home Owners Loan Corporation, 523 
Home rule, for counties, 903-904 
for cities, 923-924 

Hoover, Herbert, denies power of Sen- 
ate to recall confirmations, 362n 
^Hot Oil” cases, 589 
Hours of Service Act (1907), 602 
House of Representatives (national), by 
whom elected, 250 
apportionment of seats, 250-252 
problem of increasing member- 
ship, 251-252 

general ticket and district systems, 
253 

difficulties of redistricting, 254 
gerrymandering, 254-255 
problem of minorities, 255-256 
electoral regulations, 256-257 
contested elections, 257 
qualifications of members, 257-258 
privileges and immunities of mem- 
bers, 264-265 

pay and perquisites of members, 
265-266 

characteristics of personnel, 266- 
267 

sessions, 269-270 

process of organization, 271-274 
reading of roll, 271 
election of officers, 271 
taking the oath, 271-272 
adoption of rules, 272-273 
officers, 274n 

functions of speaker, 274-276 
speaker’s power of recognition, 276 
speaker as a party man, 277 
kinds of committees, 27R 
standing committees, 278-279 
selection of committees, 279-280 
committee chairmanships, 289-281 
committee on rules, 281-283 
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House of Representatives (national) — 
coiitimied 

caucus or conference, 281-285 
steering committee, 285 
majority floor leader, 285-286 
whips, 286 

power of party leadership, 286-287 
need for leadership, 287-288 
justification for existing controls, 
288 

how bills are introduced, 294 
authorship of bills, 294-295 
numbers of bills, 295-296 
reference of bills to committees, 
296-297 

work of committees, 297-299 
committee hearings, 299 
discharge rule, 300 
calendars, 301 
order of business, 301-302 
committee of the whole, 302-303 
three readings of bills, 303 
closure, 303-304 
methods of voting, 304-305 
participation in conference com- 
mittees, 308-311 

publicity of proceedings, 311-312 
published records, 312-313 
effects of two-year term, 314-315 
effects of residence usage, 315-316 
lobbying, 316-319 

proposals to reduce membership, 
319-320 

proposal , to reduce number of 
committees, 321-322 
comparison of importance with 
Senate, 322-323 

proposed role in treaty-making, 
645-647 

references on, 267-268, 292, 323-324 
Housing, legislation on, 626-628 
Howland Island, 699, 711 
Humphrey case (1935), 360-361 
Hydroelectric projects, 593-594 

I 

Illinois, amendment of constitution, 725 
civil administrative code, 827 
administrative chart, 828 
tax assessments, 843 
cities and villages act, 920 
state administration, 825 
local government, 9^ 

Illinois Cities and Villages Act, 920 
Immigration, earlier regulation, 119 

adoptiGn of quota system, 119-120 
present regulations, 120-121 
administrative arrangements, 121- 
122 

references on, 134-135 
Impeachment, constitutional provisions,’ 
326 

procedure, 326-327 
of federal judges, 471-472 
of governors, 789-790 
Immunities, of members of Congress, 
264-265 


Implied powers, origins, 61 

practical necessity, 64-65 
Chief Justice ^Marshall on, 65 
liberal use of, 65-67 
role in growth of national powers, 
92-93 

of Congress, 332 

Income taxes, authorized by Sixteenth 
Amendment, 44 

use by national government, 504- 
506 

use by states, 845-S16 
Incorporated territories, 697-698 
Independent establisimients, growth, 406- 
407 

reasons for development, 407-108 
kinds of power exercised, 4 OS 
di^atisfaction with regulatory 
commissions, 415 
Logan-Walter Bill, 415-116 
proposals of A ttorney-CeneraFs 
Committee on Administrative 
Procedure, 4i6-"117 
references on, 417-^118 
Indians, citizenship status, 127ii 
Indictment, 867 

Industrial peace, agencies promoting, 
612-617 

Information, substitute for grand jur>% 
868 

Information (public), control during war, 
690-691 

Initiative, for constitutional amend- 
ments, 723-724' 
for statutes, 759-762 
limitations in Massachusetts, 766 
advantages and limitations, 765-766 
Injunctions, defined, 457 
in labor disputes, 603 
Inland Waterways Corporation, 527, 562 
Insurance, of bank deposits, 520 
as commerce, 526 
and anti-trust laws, 551 
war damage, 522 
^ state laws on, 814 

Interior, Department of, organization, 
585 

Intermediate courts (state), 805 
Internal revenue, 504-506 
International organization, problems 
raised by, 660n 
Interstate citizenship, 86-87 
Interstate Commerce. -See Commerce 
Interstate ' Commerce Commission, or- 
ganization and importance, 5B5 
Interstate Commission on Conflicting 
Taxation, 503 

Interstate compacts, examples, 78 
congressional consent, 78-79 
Interstate migration, 87n 
Interstate Reference Bureau, 778 
Interstate trade baniers, problem of le- 
moval, 112-113 

Inventions, effects upon government, 2-3 
Investigations, congressional, 402n 
Item, veto, proposed for president, 378- 

" -379., 

use by governors, 490 
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J 

Jackson, Andrew, use of the veto power, 
376 

and the spoils system, 420-421 
Jails, 910 

Japan, adheres to theoiy of dual citizen- 
ship, 133-134 

Japanese, ineligibility for naturalization, 
131 

evacuation from Pacific Coast, 
665n 

Jarvis Island, 699, 711 
Jehovah’s Witnesses, involved in civil 
rights cases, 141-142 
Joint committees, legislative, 769-770 
Joint resolutions^ submitted to president, 
374n 

■ use in foreign relations, 646ti 
Jones Act (1916), 702 
Judge-made law, 55-56 
Judges. See Judiciaiy 
Judicial councils (state), 872-873 
Judicial review, in the early states, 15n 
role in growth of constitution, 54- 
56 

necessity for, 68-69 
by U. S. Supreme Court, 465-470 
by state courts, 878-880 
references on, 71, 882 
Judicial '‘veto,’’ use of, 468 
Judiciary (national), function of consti- 
tutional interpretation, 68-69 
function of naturalizing aliens, 129r 
131 

reason for creation, 451 
scope of power, 45^454 
how cases are brought, 453-454 
kinds of cases tried, 4M-458 
criminal jurisdiction, 455-456 
civil jurisdiction, 456-458 
equity cases, 457-458 
admiralty cases, 458 • 

courts as business managers, 458 
district courts, 459 
circuit courts of appeals, 460 
three- judge courts, 459 
‘ composition and character of Su- 
preme Court, 460-461 
unified administration, 463-464 
range of jurisdiction of Supreme 
Court, 463 

Supreme Court and review of 
legislation, 465-469 
relation to other branches of gov- 
ernrdent, 470-471 
impeachment of judges, 471-472 
resignation and retirement, 47in 
controversy over reorganization, 
472-477 

legislative courts, 477-478 
references on, 481-482 
Judiciary (state), under early constitu- 
tions, 14-15 

justices of the peace, 860-862 
county courts, 862-863 
supreme courts, 863-864 
intermediate courts, §05 


court reports, 863 
departments of justice, 865-866 
jury system, 866-868 
trial jury, 866-867 
grand jury, 867-868 
indictments, 867 
informations, 868 
administrative work, 869 
court organization, 869, 870-871 
procedural defects, 869-870 
statistics, 871-872 
unification of courts, 872 
judicial councils, 872-873 
selection of judges, 873-876 
retirement of judges, 876-878 
veto power, 878-880 
declaratory judgments, 880 
conciliation and arbitra lan, 881 
references on, 882 
Jury, trial by, 150[, 866-868 
Jus sanguinis, 127 
Jus soli, 127 

Justice, Department of, role in exercise 
of power of pardon, 366-367 
establishment, 479' 
organization, 479-480 
functions, 480 

in state governments, 865-866 
references on, 482 
Justice of the peace, 860-862 


K 

Kefauver, Estes, proposes congressional 
question period, 391n 
Kerr-Smith Tobacco* Control Act (1934), 
573 

"Kiiow-Notlnng” party, 184 


L 

Labor, government and, 600-601 
political status, 601-602 
early regulatory measures, 602-604 
under the New Deal, 604-606 
collective bargaining, 606-610 
fair labor standards, 610-612 
industrial peace, (12-618 
state laws on, 807-810 
references on, 618-619 
Labor, Department of, 601n 
La Follette Progressive party, 184 
La Follette Seaman’s Act (1915), 603 
Land bank commissioner, 579 
Land-grant colleges, 570 
Lapp,- John A., quoted, 757 
Leadership, as supplied by party in 
House of Representatives, 286- 
287 

need for in Congress, 287-288, 386- 
387 

of party by the president, 384-385 
of Congress by the president, 387- 
389 
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Legal Tender cases, 517 
Legislative coiiiKals, 7S 1-782 
L»\5ish.tivo courts (national), 477-478 
Legislative iieierence Service, in Libraiy 
of Congress, 296n 

Legislature (state), under early state 
constitutions, 44 

former election of U. S. senators, 
260 

earlier choice of presidential elec- 
tors, 237-238 
distrust of,^ 737, 750 
bicameral form, 735-738 
terms of members, 736 
unicameral movement, 738 
' size of houses, 739 
bases of representation, 740 
gerrymandering,, 742-743 
discrimination against cities, 743- 
744 

personnel, 745 

proportional representation , 

747 

, functions, 748 
police power, 749 
restrictions on, 750-756 
procedure, 754-755 
pay of membeiv, 756 
ft length of sessions, 756-757 
ti^ officers, 768 

4 \^' comniittoe system, 769-773 

rules, 773-774 

^ Massacimsetts plan, 775 
^ congestion of bills, 774 
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)/ 


split session, 775 
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aids to legislation, 776-779 
bill-drafting, 777 
reference libraries, 778 
relation to executive, 779-780 
iaatiership,. 780-781 
' '“multiplicity of bills, 782-783 
iobbjdng, 783-784 
uniform state laws, 784-786 
references on, 747, 767, 786-787 
• Lend-Lease Administration, 6S7n 
Liberal party (New York), 185 
Lieutenant-governor, in states, 790, 799 
Lincoln, Abraham, use of war powers, 
668 

Literacy, as qualification for voting, 165- 
166 

^Tittle 'N.R, A.” 556 

Lobbying, prevalence in Congress, 316- 
318 

problem of regulation, 318-319 
in state legislatures, 783-784 
Local governments, traditional relations 
with national government, 103 
newer relations, 103-104 
federal relations in wartime,- 104- 
106 

See County, City, Town, District, 
;etc, ... 

Logan-Walter Bill, passed by Congress, 
416 

Long ballot, 213 
Low-cost housing, 626-627 


M 

McCulloch V, IMarylami (1819), 65, SO-Sl 
McKeilar Bill (1943). 429-139 
IMadison, James, in Constitutional Con- 
vention, 25-26 

contributes fo The FerleralTl, S3 
in’omotes early aiiicndnieni of con- 
^stifuiion. 43 

Major fractious, as b:isis of eongre>,Hion:i.l 
reap|K)rtionuu*iits. 252ii 
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Manual of ParUametiUmj Practice, Jef- 
ferson's, 272-273 

Marbury te Madison (1S03), 463 
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appointments and removals, 929- 
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Military law, 658 
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Mississippi, plan for disfranchising Ne- 
groes, 167-168 

Mobilization (for war), functions of 
Congress, 661 

during World War I, 668-669 
“M-Day” plan, 672-673 
during World War II, 685-688 
war production, 688 
manpower, 688-689 
other aspects, 689-692 
references on, 693-694 
“Model state constitution,” 730, 737, 782, 
795, 872, 889 
Money. Bee Currency 
Morrill Act (1862), 570 
Motor Carriers Act (1935), 536 
Motor-fuel taxes, in states, 846 
Multiple taxation, 503 
Municipal affairs, department of, pro- 
posed for states, 926 
Municipal Bankruptcy Act (1934), 547 
Myers v. United States (1926), 359-360 
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National Assembly (Philippine), 708, 709 
National Association of Assessing Offi- 
cers, 844 

National Bank Act (1863), 517 
National Committee (of political par- 
ties), composition, 188 
functions, 189 
officers, 189 

calls national conventions, 223 
election of, 233-234 
role in presidential campaign, 234- 
235 

National Conference of Commissioners 
on Uniform State Laws, 785-786 
National defense, earlier attitudes on, 

655 

vital importance after 1940, 655- 

656 

constitutional principles governing, 
656-657 

provision for Army and Navy, 657- 
658 

military and naval regulations, 658 
role of the National Guard, 659 
declaration of war, 659-660 
civil rights, 661-663 
president as commander-in-chief, 
664-665 

congressional grants of power to 
president, 665-666 
extraordinary war po /ers of presi- 
dent, 666-670 
situation in 1940, 672-673 
military and naval academies, 673n 
adoption of selective comnulsory 
service, 674-675^ 

wartime broadening of draft, 676 
Army in World War II, 676-677 
Army organization, 677-678 
Navy before 1940, 678-679 
Naval expansion on eve of World 
War II, 679-680 


Na'vy during World War 11, 680^ 
682 

questions for future, 682-684 
proposed union of War and Navy 
Departments, 684-685 
proposed amalgamation of air 
forces, 685 

task of civilian mobilization, 685- 
686 

role of Office for Emergency Man- 
agement, 687-688 
war production, 688 
use of civilian manpower, 688-689 
price control and rationing, 689- 
690 

wartime transportation controls, 

690 

control of communications, 690- 

691 

civilian defense, 691-692 
financial aspect, 692-693 
references on, 670-671, 693-694 
National Defense Mediation Board, 615 
National Federation of Federal Em- 
ployees, 446-447 
National forests, 587-588 
National Guard, federal aid for, 97 
control by Congress, 659 
called into national service in 1940, 
674 

use in states, 818 
National Housing Act (1934), 523 
National Housing Agency, 627 
National Industrial Recovery Act (1933), 
554-555, 605 

National Labor Board, 615 
National Labor Relations Act (1935), 
passed, 607 

constitutionality upheld, 608 
criticisms, 609 
redeenring features, 609-610 
National Labor Relations Board, 607-608 
NationaL League of Womo^ Voters, 163 
National Mediation Board, 613-614 
National Planning Board (1933), 597 
National Railroad Adjustment Board, 
613 

National Railway Labor Panel, 614 
National Recovery Administration, 555 
National Resources Planning Board 
(1939), 597, 625 

National War Labor Board, 616-617 
National Woman’s party, advocates con - 
stitutional amendment, 49 
National Youth Administration, 606 
Natural Gas Act (1938), 593 
Naturalization, of inhabitants of annexed 
territories, 128 
^ of individuals, 128-129 
present mode, 129-131 
deficiencies of courts, 131 
ineligibility, ^ 131 
references on, 135 ^ ^ 

Natural resources, conservation of, 584 
bases of federal action, 585 
public lands, 585-586 
reclamation, 587 
forests, 587-588 
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National resources — continued 
minerals, 588-589 
petroleum, 589 
soil conservation, 591 
water conservation, 591-592 
hydroelectric power, 593-594 
Tennessee Valley Authority, 594- 
596 

regional planning, 597-598 
references on, 598-599 
Naval Reserve Officer Training Corps, 
679 

Navy, provision for by Congress, 657-658 
before 1940, 678-679 
development on eve of World War 
II, 679-680 

during World War II, 680-681 
organization, 681-682 
references on, 683-684 
Navy, Department of, 681 
Nazi saboteurs, case of, 149n 
Nebraska, unicameral legislature in, 738 
Negroes, enfranchisement of, 161 ^ 

Southern opposition to voting, 167 
disfranchised under Mississippi 
plan, 167-168 

exclusion from piimaries, 169-171 
affected by poll-tax requirements, 
171-172 

merits of electoral restrictions, 172- 
173 

Newberry, Truman H., litigation over 
election to Senate, 262n 
New Hampshire, size of legislature, 739, 
740 

New Jersey plan, in Constitutional Con- 
vention of 1787, 26 
constitutional revision in, 726 
Newlands Act (1913), 613 
New York City, under-representation in 
state legislature, 743n 
council, 933 

health department, 958-959 
New York Crime Commission, on. fel- 
onies, 861 

New York State, administrative reor- 
ganization, 831 
administrative chart, 830 
general charter plan for cities, 922 
Nineteenth Amendment, adopted, 45 
Nominations, ^ Vhite primary” in South, 
169-171 

congressional control over, 170, 
262n 

other legal regulations, 199-200 
early methods, 201 
rise of convention system, 201-202 
direct primary, 202-203 
of president and vice-president, 
220ff. 

by caucus for president, 222 
rise of national convention, 222-223 
membership of conventions, 223- 
226 

presidential primary, 226-227 
national convention at work, 228- 
234 

references on, 218-219, 246-247 


Non-partisan elections, 1S7-I88 
Non-voting, extent. 175-176 
causes, 176-177 
^ suggested remedies, 177-178 
Norris, George W., sponsors Twentieth 
Amendment, 46, 209 
advocates abolition of electoral 
college, 49, 243 

Norris-La Guardia Act (1932), 457, 603 
Northwx'st Ordinance (1787), 695 
Northwest Territoiy, 695 
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Office of Emergency Management, 687- 
688 

Office of Censorship, 538, 691 
Office of Civilian Defense, 692 
.Office of Defen.se Transportation, 536 
Office of Legislative Council, in Libraiy 
of Congress, 196ii 
Office of War Information, 690-691 
Oil, production and conservation, 589- 
590 

Oklahoma constitution, quoted, 711-712 
Old-age assistance, 622 
Old-age insurance, 622-623 
Old-age and survivors' in.siirance, 623 
“Open” primaries, 203 
Optional charters, for cotmties, 903-904 
for cities, 925 

Ordinance power, of president, 361-366 
Ordinances, municipal, 934-935 
Oratory, campaign, 235-236 
Oregon, question of republican govern- 
ment in, 77 

Organized reserves, of Army, 674 
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Panama Canal, 562 
Panama Canal 2one, 710 
Pardon, presidential power, 366-367 
governor'^s power, 798 
Parishes, in Louisiana, 886* 

“Parity,” in agiicuiture, 571-572 
Parties (political), importance, 180-181 
affiliation with, 182-183 
legal status, 183 
bi-party system, 184 
m.inor parties, 184-185 
national parties' in the states, 186- ■ 
187 

non-partisan elections, 187-188 
national organization, 188-190' 
state organization, 190-191 
“machines,” 191n 
finance, 192-196 

effect of rise on presidential elec- 
tions, 221-222 

national conventions, 223-234 
presidential campaigns, 234-237 
presidential leadership, 384-385 
references on, 197-198 
Patents, regulations concerning, 545-546 
relations to monopoly, S46n 
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Patronage, use by president, 380-381 Pc 

See Ci\-il service 

Pq\'Toll taxes, 506, 838 p 

pSton Act (1883), 422-423 PJ 

Pemisyivania,^ classification of cities i , 

Pensions^ tollderal «vil service, 445 P: 

PersoimSStorslin federal civil serv- 

ice, 432-433 

Petition, right of, 144-14o 

nomiiiatioii by, !%qa 

Petroleum Administration for War, 590 
Pptroieiuii Coordinator, oaO 
Philippine Islands, acquired by United 
States, 697 . ftoo 

as ‘Unincorporated territory, 698 
movement for independence, .03- 

Independence Act 7 f,i; 

status in transitional period, v05- 

stlws after independence, 706-707 
gov<OTment of Commonwealth, 

708-709 -ir- 

,708 

Plains Shelterbelt Zone, 592 
Platforms, of national political par 

Pocket veto, by president, 375-378 

Police^a^dmSation, in cities, organiza- 

speckiized’functipns, 952-953 
selection and training, 953 
Police power, Proposed mcrei se for fed 
‘^eral government llO-Ul 
and due process of law, 
of Congress, 333^ 
of states, 749-750 

Policewomen, rriO) 195n 

Political Action (political) 

Political parties. See i-aities vp 

Polling officials, m 

laf’.S'T'SS i. 

South, 171-172 

TifStSVw d.*>™ 
nSr-*;* .>»»»• 

reSon^fJmmigr.tion, 119-122 

alien elements, 122-120 

PostafsS!%onkitutionalb^^^^ 
^°^"Vowth;and present e^ent, 563 
air-mail service, 563-564 

references on, 666 
Post Office Department, 504 
pStmasters. civil service status, 426n 


Power districts, 981 

Power program (federal), 593-594 

Preferential voting, 214-2^ 

President, of Philippine Commonwealth, 
708-709 

President, of Senate, 289 , . 

President (of U. S.), original mode of 
election, 220-222 _ 

electoral change under Twelfth 
Amendment, 222 
nomination by caucus, 222 
nomination by national conven- 
tion, 222-234 

electoral vote, 237-240 , ^ 

election with popular mmority, 238 
electoral count, 240-242 . 

proposed changes m method of 
electing, 242-244 

results of popular choice, 244-2i40 
qualities needed, 246 . 

power to Congress 2 

term and reeligibility, 335-336 
third-term tradition broken, 33b- 
337 

Franklin D. Roosevelt and a 
fourth term, 338 , , 

proposal for smgle six-year term, 

338-339 

qualifications, 339 ,oo qan 

salary and allowances, 339-340 
working routine, 340-o41 
Executive Office, 341-34.i 
provisions for 

relations with cabinet. 34^347 

advisers outside of ®bmet, 347 
selection of cabinet personnel, 347 

sources of power, 351-352 
- question of inherent power, 352- 

eJorcement of law, 354-356 
■ Oppression of domestic disorder, 

resections on appointing power, 

power of removal, _35M62 
1 Section of administration, 362 

M ordinance power, 364-366 

powers of pardon reprieve, and 

r\ amnesty, 366-367 rnnjrress 

^ control over sessions of Congress, 

369-370 

ip. messages, 3^-37^ 

freqOncy of vetoes, 37^77 
^2 effectiveness of vetoes 377-3 

( veto of items, 378-3^ 

threat of veto, 379-3^ 
use of patronage, 38^81 . 

intervention m elections, 381 
Se of conferences, 381- 

1 ap?ealH to the country, 38^383 
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President (of IT. Bd---continmd^ 

appoint meiit of fact-finding com- 
missions, 3S3-384 
press conferences, 3S2n 
as party leader, 3S4-3S5 
po])iiIar demand for leadership, 
3S7-3S8 

growth of power, 388-389 
control by Congress, 390 
information and advice from de- 
partment heads," 405-406 
cari^dng on. foreign intercourse, 
639-640 

employment of special agents, 
639n 

power of recognition, 640-641 
protection of citizens abroad, 641- 
642 

initiative in treaty-making, 642-643 
relations with Senate in treaty- 
making, 643-645 

use of executive agreements, 648- 
649 

role in shaping foreign policy, 650- 
651 

congressional restriction on foreign 
policies, 652 

as commander-in-chief, 664-665 
grants of war powers by Con- 
gress, 665-666 

relation to beginning of war, 665- 
666 

extraordinary powers during wair, 
666-670 

references on, 246-247, 349-350, 367, 
394-395, 653-654, 670-671 
Presidential government, compared with 
cabinet system, 368-369 
Presidential primai*y, rise, 226 
loss of momentum, 226-227 
uncertain future, 227 

Presidential succession, vice-president, 
342-343 

other arrangements, 344 
President’s Committee on Administra- 
tive Management, appointment 
and report, 411-412 
advocates extension of merit sys- 
tem, 426 

urges higher pay in federal civil 
service, 443-444 
on Budget Bureau, 489n 
Press, freedom of, 142-143 
Press conferences, of president, 382n 
Pressure groups. See Lobbying 
Preventive justice, 880 
Previous question, in House of Repre- 
sentatives, 304 

Price control, during war, 689-690 
Price-fixing, under patents and copy- 
rights, 552 

Primary. See Direct primary, Presiden- 
tial primary ^ 

Private rights. See Civil rights 
Privileges and immunities, of members 
of Congress, 264-265 
Processing taxes, 572 
Production credit corporations, 579 


Prohibition, of liquor traffic under Eight- 
eenth Aniendmc-nt. 45 
rescinded by Twenty-first Ameiid- 
nient, 46 

Prohibition party, 184 
Promotions, in national civil service, 441- 
442 

Property, rights of, 155-156 
Propoi-tional rer^i-osent at ion. possibility 
for national House of Represen- 
tative.s, 256 
in cities. 215n 

suggested for state legislatures, 
745-746 

advantages and disach'antages, 

/46-/ 47 

Public Contracts Division, 601 
Public health, state activities for, 806-807 
Publicity pamphlets, 192 
Public opinion, influence on foreign pol- 
icy, 652-653 

Public prosecutor, election and duties, 
895-896 

^ demands of the office, 897 
Public service commissions (state), 815 
Public Utility Act (1935), 539 
Public utility districts, 981 
Public Utility Holding Company Act 
(1935), 559 

Public utility laws (state), 815 
Public works, in states, 811-813 « 
in cities. 961-965 

Public Works Administration, 603 
Puerto Rico, citizenship status, 709-701 
government, 701-702 
movement for statehood, 702 
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Radio broadcasting, in presidential cam- 
paigns, 236 

use by President Franklin D. 
Roosevelt, 3S3ii 

Railroad Unemployment Insurance Act 
(1938), 622 

Railroad Retirement Acts (1934, 1937), 
535 

Railway Labor Acts (1926, 1934), 613 

Ramspeck Act (1940), 426 

Ratification, of federal constitution by 
the states, 31-33 

of amendments to federal constitu- 
tion, 40-42 

of state constitutions and amend- 
ments, 729-730 

Rationing, of commodities during war, 
689-690 

Readings, of bills in House of Repre- 
sentatives, 303 

in state, legislatures, ,709: ■ 

Reapportionment of seats, in national 
House of Representatives, 250- 
253 

in state legislatures, 742 

Recall, of judges in Arizona, 74n 

adoption in states, 216 

operation of, 216-217 
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521-522 . „ --0 

aid to agriculture 5 , 8 - 0 * 2 

ass'- 

Regional S°vernHients. 

Regulatory commissions, P 

ent establishments ] 

Registration, of aliens, 124 
of voters, 205 

Myers case, 359 
Humphrey case 360 - 3 t)l 
bv Congress, 3Din . 

isStSsr“’a«. «»», 411- 

412 

Republican government, gua 

?si!a. 1naitei° to"*"— 

77 

Republican 

Kl'; SST t.' 4S«. CO.P* f* 

ISlint f opgress. 

Resident commissioners, m 

Resources'! See cJn'?Sl 32-333 

Resulting P°^®;tifnS cmUervice. 445 

). 
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Revolirtion,cAmenca|^au^^^ 
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"ip’SSSiSra'i-: 

siS'to Ibirf ontl fo««A Mrm., 

dev^elo^ Eiecutive Office ol the 
President, 341-342 
cabinet and advisers, 347 
messages to Congress 371 
use of veto power, 37^377 _ 

intervention in elections, 381 . 385 
use of personal conference, 381-382 
radio tallis, 387 n a j-e.v.a 

appoints Committee 

trative Management, 411^12 
reorganizes national admimstra- 

veSe“sLog 1 n?Walter Bill. 416 

extends merit system m civil 
dSiois^with heads of foreign 
recCiSoToi^tssian govem- 
’sloping foreign 

Roosevelt, Theodore, view of national 

.iroTpresMential power. 352-353 
Sudes executive agreement 
with Santo Doming^ 649 

House committee on, 281-283 
of Senate, 290 
of state legislatures, 773-774 
“Run-off” primaries, 203 

■ Rural betterment, 580-582 

) Rural zoning, 902 
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e™y3 » «’-*** 

enoe) Act, 435 ___ 

Searches and seizures, 15 U 

ISctw of «*»»>>. 

in the states, yyy 

Securities Commission, 

Securities and Bxenange 

1 Securities Exchange Act, 657-658 
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Sedition laws, 14S-144 
act of 1918, 662 

Selective Training and Sendee Act 
(1940), enactment, 674 
provisions, 674-675 
broadened in later years, 676 
Selectmen, in New England towns, 976 
Senate (national), eqnal^epresentation 
of states, 258-260^ 
original mode of election, 260 ^ 

adoption of popular election, 261- 

262 ^ J 

results of popular election, 262-263 
term and continuity of members, 

263 


qualifications of members, 263-264 
privileges and iAiunities of mem- 
bers, 264-265^ 

pay and perquisites of members, 
265-266 

cbaracteristics of personnel, 266- 
267 


sessions, 269-270 
officers, 289 
rules, 290 

committees, 290-291 
aspects of procedure, 305-306 
filibustering, 306-307 
closure, 307-308 

participation in conference com- 
mittees, 30S-311 
finance bills, 309a 
publicity of proceedings, 311-312 
published records, 312-313 
lobbying, 316-319 

proposal to reduce number of com- 
mittees, 321-322 

J comparison of importance with 
House of Representatives, 322- 
323 

/ share in appointing power, 356-358 
I relation to removals, 358-362 
^fiort to broaden power of confir- 
I mation, 429-430 
V share in treaty-making, 643-645 
^proposed change in treaty-making 
role, 645-647 

references on, 267-268, 292, 323-324 
Senatorial courtesy, 358 
Seniority, in congressional committees, 
280-281 

Separation of powers, in early state con- 
stitutions, 13 

basic principle in American gov- 
ernment, 248-249 

dissatisfaction with in city govern- 
ment, 937-938 

curbed in newer types of city gov- . 
ernment, 940-949 

Servicemen’s Readjustment Act, 523 
Seventeenth Amendment, 45, 261-262 
Sewage disposal, in cities, 963-964 
Sheriff, 894-895 

Sherman Anti-Trust Act (1890), 548 
Silver Purchase Act (1934), 516 
Sixteenth Amendment, 46 
Slavery, as factor in framing national 
constitution, 29 


prohibited by Fifteenth .Amend- 
ment, 44 

immunity from guaranteed, 140 
Slave trade, cornpronii-'e concerning in 
original con:=1itution, 29-30 
Slum clearance, 626-627 
Smith-Connally ll'ar Labor Disputes Act 
(1943), 195 

Social security, background of a new na- 
tional policy, 620 
legislation of 1935, 621 
unemployment insurance. 621-622 
old-age assistance and insurance, 
622-623 

legislation of 1939, 623 
other forms de^'elo])ed. 623-624 
constitutionality upheld, 624 
aspects in postwar period, 625-62G 
references on, 628 
Social Security Act (1935), 620-621 
Social Security Board, 624 
Social welfare, federal aid for, 98-90 
in cities, 905-907 
See Social security 

Soil Conservation and Domestic Allot- 
ment Act (1936), 574 
Soil Erosion Act (1935X. 573, 591 
Solid Fuels Administration, 589 
Southwest Territory, 695 ^ 

Sovereignty, under American system of 
government, 60-61 

Speaker (of House of Representatives), 
functions, 274-275 
changes in 1910-11, 275-276 
power of recognition, 276,^ 
as a party man, 277 
noted incumbents, 277 
references on, 292 

Special agents, employed by the presi- 
dent in foreign countries, 639n 
Special districts, 980-982 
powers, 982 

undesirable features, 983 
Speech, freedom of, 142-143 
Spending power, of Congress, 483-484 
Split sessions, of legislatures, 775-776 
Spoils system. Sec Civil service 
Standard Oil Company case (1911), 549 
State, Department of, home and foreign 
functions, 630-632 
organization, 632 
secretai’y, 633 

administrative structure, 633-634 
Foreign Service, 634-638 
references on, 653-654 
State Guards, 818-819 
State police, 817 
States, early constitutions, 12-13 
early governments, 13-16 
sovereignty under Articles of Con- 
federation, 17-18 

conflict of large and small in Con- 
stitutional Convention, 26-27 
historic question of relation to na- 
tion, 59-61 

basis of powers, 61-63 
importance, 72-73 
admission to Union, 73-75 
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States — continued 

legal equality, 75 
territorial integrity, 75 . , 

protection against 

domestic violence, 75-76 
guarantee of republican lorm 
government, 76-77 . . 

limitations in foreign and i 
state relations, 77-78 
interstate compacts, 78-79 
limitations ,on taxing powers, 
limitations on commerce pn > 

82-83 go 

restrictions as to currency, op . 

forbidden to impair obligatio 
contracts, 83-84 , 

mutual recognition of lesa P 
esses and acts, 85<^86 
interstate citizenship, 
rendition of persons accused oi 

crime, 87-89 ^ 

settlement of disputes, o9 
federal enforcement^ of nffi- 

federal use of administrative 

cials, 93-94 , q. 

served by federal research, ^ 
cooperation with national g 
ment, 94-95 , j a 

early federal grants of land 
money, 96 ^ q7 

rise of grants-in-aid, g 7 

federal aid for National Guard, 
federal aid for Qg ,99 

federal aid for social weHare, 
federal aid for conservation, 

federal aid for 100-102 

merits of federal aid policy, iQg 
problem of centralizatioin, 1 
charges of inefficiency, 
proposals to reconstruct, i._ 
suggested substitution of S 

not yet ‘ffinished,” l^^'^^^^inents 

need for overhauling governments, 

probtlS of “interstate barriers,” 
opportunities for cooperation, 113 

114 

citizens of, 126-127 

civil rights under, 137-r?^ Senate, 

equal representation m 

258-260 

importance, 716 ' 
comrnon ieatures, 71/-' 
constitutions, 719-732 
police power, 749^ 
governmental 

educational work, ■ ^^da-j_805 

charities and corrections, 

heakn services, 806-807 

labor laws, 807-810 . • _ gio^ 

agriculture and conservatx , 

811 

public works, 811-813 . g. « 

regulation of . business, 813-i^Ad 

police activities, 315-»i?^ g^g 
law enforcement agencies, 


defense problems, 818-819 
references on, 22, 90, 114-115, 819- 
820 

Statutes at Large, 313 _ 

Steering comnaittee, in House of Kepre- 
sentatives, 285 

Suability of states, 864-865^ ** 

Suffrage, constitutional basis, 160 

a privilege rather than a right, 160- 

disappearance of property and re- 
ligious qualifications, 161 
enfranchisement of Negroes, 161 
^ enfranchisement of women, 161- 
162 

present qualiffcations, 164-166 
literacy tests, 165-166 
Southern disfranchisement of JNe- 
groes, 167-168 

“Grandfather clauses” 1^-169 
*Svhite primary’^ in South, Ibw-l^l 
poll-tax requirements in South, 

171-172 . -Ko 

merits of Southern policies, 172-N3 
penalty for disfranchisement not 
enforced, 173-174 . 

problems of non-voting, 175-177 
suggested compulsory votmg, 177 - 
178 

references on, 178-179 ^ , 
Superintendent (or^ commissioner) ot 
public instruction, 800 
Supreme Court (national), function of 
constitutional interpretation, bS- 

69 

defines citizenship,, 126n 

apex of federal judicial ^stem, 460 
varying number of instices, 46 
appointment of justices, 
compensation of justices, 461 
chief justice, 461 
sessions, 461-462 
quorum, 462 , . 

decisions and opinions, 462 
reports, 462-463 
increasing “dissents, 46^ 
no advisory opinions, 463 
jurisdiction, 463 . 

appeals from depeudencies, 4^n 
rSation to Federal Judicial Con- 
ference, 463-464 

supervision over lower courts, 464- 

proposal to enlarge, 47M73 
references on, 71, 

Supreme courts (state) , 863-864 


Taft, William H., opposes recall of 
viw of prltfdential power, 352-363 

Taney, Roger.B., quoted 8to 

Tariff Commission (U. S.), powers an 

Taxation, restrictions on the states, 79-80 
Sumption of federal property, 80 
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Taxation — continmd 

exemption of federal instrumen- 
talities, 80-82 

relation to civil rights, 155-156 
constitutional basis, 499 
restrictions, 499-505 
exemptions, 501 
multiple, 503 

kinds of taxes employed, 504-507 
revenue bills, 507 
tariff legislation, 509-510 
trade agreements, 510-511 
references on, 513-514 
Taxation (state), cotistltutionai restric- 
tions on, 79-80 

of federal instrumentalities, 80-82 
as qualification for voting, 165, 
171-172 

kinds of taxes employed, 837-839 
general property tax, 839-845 
income taxes, 845-846 
motor-fuel and vehicle taxes, 846- 
847 

general sales taxes, 847-848 
tax collection, 848-850 
references on, 858-859 
“Tax calendar” (state), 839-840 
Technology, effects on government, 2-3 
Temporary National Economic 
Committee, 553 

Tennessee, administrative chart, 829 
Tennessee Valley Authority, 594-596 
Tenure of Office Act (1867^ 359 
Territory (dependent), significance of 
Northwest Ordinance, 695-696 
power to acquire, 696 
power to govern, 696-697 
“incorporated” and “unincorpo- 
rated,” 697-699 

government of Alaska and Hawaii, 
699-700 

government of Puerto Eico, 700- 
702 

legislation for Philippine inde- 
pendence, 703-705 ^ 
transitional period in Philippines, 
705-706 

expected status after independ- 
ence, 706-707 

independence after recovery from 
Japanese conquest. 707-708 
government of Philippine Com- 
monwealth, 708-709 
government of minor dependen- 
cies, 710-711 

relation to national defense, 711- 
. . ' 712 

references on, 714-715 
Texas, “white primary” in, 169-170 
“Third” parties, 184-185 
Thirteenth Amendment, 44 
Three-fifths clause, in national constitu- 
tion, 29 

Tonnage duties, 79 

Town, in early New England, 15-16, 974 
annual meeting, 974-9,75 
administrative officers, 975-976 
selectmen, 976 


To'wn-meeting, in New England, 974-975 
Townships, nature and forms, 976-977 
government, 977-978 
dissolution, 984 

Trade Agreement Act (1934), 510-511 
Transportation, control during war, 690 
See Commerce 

Transportation Act (1920), 613 
Transportation Act (1910), 536 
Treason, definition and ])urusliment, 146- 
147 

Treasurer, state, 799 

Treasury Department (national), estab- 
lished, 511 

organization, 511-513 
financial functions, 511-513 
non-financial functions, 513 
references on, 514 
Treaties, constitutional basis, 642 
presidential initiative, 642-643 
Senate’s role, 643-615 
dissatisfaction with existing meth- 
ods, 645 

proposed changes, 645-647 
execution and termination, 647 
relation to legislation, 647-648 
relation to executive agreements, 
648-649 

references on, 653-654 
Truth-in-Advertising Act (I93S), 552 
Twelfth Amendment, 43, 222 
Twentieth Amendment, adopted, 45-46 
effect on sessions of Congress, 209- 
270 

Twenty-first Amendment, 46-47 
Two-thirds rule, of Democratic party 
abandoned, 232 

tJ 

Under-secretaries, in federal executive 
departments, 400 

Unemployment assistance in the states, 
809-810 

Unemployment insurance, 621-622 
“Unfair” labor practices, 608 
Unicameralism, in early state legisla- 
tures, 14 

movement for, 735-736 
adopted in Nebraska, 739 
in city councils, 933 
advantages, 737-738 
Uniform legislation, 784-786 
Unincorporated territories, 698 
Union party, 184 
United States Coast Guard, 679 
United States Conciliation Service, .601, 
615 

United States Court for China, abolished, 
478n 

United States Housing Authority, 627 
United States Maritime Commission, 529 
United States EeportSj 462-463 
United States Shipping Board, 529 
United States Tariff Commission, 510 
Unit rule, in Democratic nominating con- 
tentions, 231-232 , 

Urbanism Committee, report of, 917 
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Usage, as a; 


mode of constitutional 


growth, 56 


Veteran preference, m federal civil serv- 
ice 435-436 

Veterans, provisions for by Congress, 
663-664 , X I f 

Veto (presidential), nature and extent of 
T)ower, 074-0/0, o// 
forms, 375-376 
f^eauency, 376-377 
cono-ressional action on, 3<7-3<8 
of ftems, 378-379 
toat of. 379-380 
references on, 394-395 
Veto (of state governor), development, 

eolations of exercise 790-792 
frAniiency of use, 79^ 

Set effects, 792-793 
Vice-president, nommation, 233 

Niw Y.* 

commoa feature, of government, 

Vl,gini.T». ■" gif 

tion of 1787, 35 

Virginia, tobacco control ft. 574 

V rl n Islands, govf nment o/. 

Vocational Rehabilitation Act (1920), 

Voting, preparations for, 205-206 

g'Sr’sSces during World 
War II, 207-208 , 

„=p of mechanical devices, 208 
ballots employed, 211-213 

SionS nominating conven- 

in^House of Representatives, 304- 
305 

Voting machines, 209 

W 

Wage and Hof Divisiof of Depart- 
of Labor, 601 , 

TgS; t.S;”E«“’;t (1985), 

sssprlH/'® “ 

wStce Hey A. Sni-lP* 

president, _233n. 

£SS3”Sif;f eommerce, 

^“’ .'^con^easional power of mobiliza- 

tion. 661 


civil rights during, 661-663 ^ , 

president as commander-in-cniei, 

664-665 

congressional grant of power to 
president, 665-666 - , 

extraordinary powers of president, 

666-667 , j -nr-i 

powers used by Lincoln and Wii- 

son, 667-669 , , 

presidential powers during worxa 
War II, 669-670 

task of civilian mobilization, oso- 
686 

role of Office for Emergency Man- 
agement, 687-688 ; 
problems of production, 688 
use of manpower, 688-689 ^ 
price control and ratiomng, Doy- 

transportation controls, 690 
communications control, 690-691 
civilian defense, C 31-692 
financial aspect, 692-693 
references on, 670-671, 693-694 
See National defense, Army, 
Navy, etc. . 

War Damage Corporation, ^ 

War Food Production Admmistration, 

576 „ . 

War Labor Board, 616-617 ^ 

War Labor Disputes Act (19^) , 

W'ar Manpower Commission, 605, 58S o»» 
War Production Board, 688 . , 

Washington, Gf rge, f 

Convention of 1787, 34-30 
Washington (state), initiative and reier- 
endiim in, 763-765 . 

Waste, collection and djeposal m citie , 
962-963 . . 

Water control districts, 9f _ 

Water supply, in cities, 9W-953 
Weights and measures, 544 
Welfare work, in counties, 8»f 

in cities, 965-966 . , 

Wheeler-Lea Truth-in-Advertising Act 
(1938), 552 

Whig part^ 184 ^ 

Wilson, Woodrmv, advocates presidential 
vi^;?oI-n^mber of presidential 

terms, 338 i,* 007 

on presidential leadership, 387 

exercise of war Ter- 

on the sources of bills in New J 

sey, 777n , . , . -00 

Women, marriage and citizenship, 
enfranchiseinenL 161-10^ _ 

role in political life, 162-164 

in national civil service, 421) 
Women Accepted for Volunteer E 
gency Service, o8ln 

Women’s Army Auxiliary Corps, 677 
Women’s Bureau, 610 no^Q') 552 

Wool Products Labelling Act (193^. 
Workmen’s compensation, state law > 
808-809 . . , 

Works Progress Admmistration, buo 
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Work Projects Administration, 605 
Writ of error, abolished, 454 


Yeas and nays, in House of Representa- 
tives, 305 


“Y"elIow-dog'’ contracts, 603 
Y^oiith Guidance Commission (in Michi- 
gan), 804 


Z 

Zoning, rural, 902 





